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Which Booke (having beene begun in ſome ſmall part 


1 lingneſs of the perſon to undertake the Labour which hee 
ſhould have beſtowed in the Tranſlation, or for ſome o- 
cher cauſe, was not proceeded in. The ſaid printed Booke, 


and to examine the ſeverall cales therein, with the Term 


To the Right Honourable, ̃ 
Sr THOMAS WIDDRINGTON.,. K 
Serjeant at the Common Law, One ofthe: 
Lords Commiſſioners of the Treaſury of Eng- 


land; Speaker of the Parliament of the Com- 


mon wealth of England, Scotland, and 
ireland, A ſſembled the 1 7th. of 
September, 1656. 


My Lord, 

O yeares paſt, there was brought unto mee 
a2 aBook, made and publiſhed in Print, in the 
time of the late Queen Elixabeth, under the 
Name of an unknown Author, conteining 
certain; Titles of the Common Law of c ngland, and the 
Eaſes thereupon, diſtributed into Chapters, Sections, and 
Diviſions, which was written in the French tongue: 


thereof, not exceeding five or ſix ſheets of Paper, to be 
tranſlated by a perfon altogether unknown unto me] ei- 
ther in reſpect of the difficulty of the worke, or the unwil - 


with ſo much thereof as was tranſlated being left with me, 
[ was requeſted to peruſe it, to examine that part thereof 
which was tranſſated, to compare it with the Originall, 


Books, Abridgments, and other Books, out of which the 
Caſes were extracted, to tranflate the remaining part, to- 


The Epiſtle Dedicatory. 
correct ſuch errors or miſtakes, as I ſhould find in the Im- 
printed Originall, and ts add ſuch further matter and 
Caſes thereunto, as might małe the ſame to be a perfect 
work, uſefull and beneficiall for all Students of the Com- 
mon Law. This (my Lord) being a task which requi- 
red time, care and ſtudy for the accompliſhment thereof: 
I took ſome time to conlider of it, at the laſt, upon the per- 
ſwaſion of ſome freinds, and ſome other encouragements, 
I undertook both the tranſlations, as alſo to make it a 
compleat and perfect work. For the doing of which, I | 
have peruſed all the bookes, and caſes cited in the firſt 
Impreſſion, corrected all ſuch Errors and other miſtakes 
(which were many) as were in the firſt Impreſſion, or 
the tranſlated part thereof: I have added thereunto many 
new titles of the Law, which were not in the firſt Impreſ- 
ſion with the caſes therein, in the ſame Method by way of 
Chapters, Sections, and Diviſions, as the firſt worke 
was: And I have added unto every of the titles of the firſt 
Impreſſion, ſuch materiall caſes, and points of Law, as 
could finde or remember, to have been publiſhed or re- 
ported in print, ſince the time of the ſaid late Queen, be. 
ſides ſome Marginall Notes, ſo as the enlargment of this 
preſent whorke, is neer as much again as was the firſt Im- 
preſſion, it being therfore now made as a new thing, I have 
cauſed it to be imprinted under a new title, which I have 
called, the firſt part of Nπν]jq; .. | bh 

The ſaid firſt worke (My Lord) being finiſhed, I took 
into my conſideration, The many Acts and publick Ordi- 
nances of Parliament, made ſince Anno 16 4 o. unto this 
preſent time, moſt of which being imprinted in many 
parcells , and ſcattered ſheers of Paper, (very hard now 
. 40 begotten together) I conceived, (if the ſame might be 


abridged , 


T he Epiſtle Deaicatory: 
abridged, and brought into one Volume, according to the 
Series of time, chey were made and publiſhed: in) ir 
- | mightwith a little charge be bought, and ſo made uſefull 

to all the people of this Common-Wealth, all the Acts of 

Parliament, and many of the {aid Ordinances being yet in 
force, and binding the people in their Eſtates, Rights, and 
Intereſts. And further! conceived, that by ſuch a work, 
moſt of the tranſactions of the late long Parliament (which 
continued neer thirteen years) might be viewed, conſide- 
red and taken notice of: theſe (my Lord) were ſome 
of the Motives (amongſt others) that (this laſt year) in- 
duced me to collect and make an Abridgment of all the 
faid Acts of Parliament and publick Ordinances, as alſo 
of other Ordinances and publick Orders, according as is 
mentioned in the title Page of the ſecond part of my Not- 
Jou: Both parts of which being now finiſhed , I have 
cauſed to be imprinted and publiſhed, for the good and 
eaſe of all the people of the Common- Wealth, and for 
the uſe and benefit of all Students of the Common Law, 
Gratum [pero opus. 11 | wh 

My Lord, i have taken the boldneſſe upon me to pub- 
liſh theſe my weak Labours under the Patronage of your 
Lordſhip, which I have done for many reſpects. Firſt, 
Becanſeyour Lordſhip in the opinion of all men, is, and 
bath ever been accounted: a great Lover, and a conſtant 
maintainer and Defender of the Common Law of this 
Nation. Secondly, Becauſe your Lordſhip being now 


„„ ͤĩ d , Ga. *S * 9 0 * 


in that high place of Honour (Speaker, or Prolocutor of 
che Parliament) a Part of the Legiſſative power doth re: 
ide in your Lordſhip, and the Parliament, an evident 
proof of which, is that Ce ſt. men Hono i» which is born be- 
fore your Lordſhip, (as the like was) which is elegant 


ly 


Tu Eu Dedicatry, , 
ly expreſſed by Vigil in the ſeventh book of his ueid, for 
when the Ambaſſadors of nas preſented ſome of the Re- 
liques of Troy to L ati King of Latium, it is ſayd of the 
fame 


Hoc Priamt . xtra cum. jura Vocatiy: 
More daret Popults __ Y 
But eſpecially (my. Lord) in a thankfull acknow- - 

ledgment of the great favours, which I have ever received 

from your Lordſhip, which I know. not how otherwiſe 

to expreſſe, then in theſe kind of Preſentments , Pardon I 

beſeech your Lordihip this my great boldneſs, & to accept 

of theſe my weak endeavours, and performances publiſh-. 
ed in the ſeventieth year of my age; andif your Lordſhip. | 

{hall be pleaſed at any time hereafter, to caſt your eyes 

upon theſe. works, or ſhall peruſe the ſame, I humbly 4 

ſeech your Lordſhip to paſſe by the Errors I have run in- 

to in the whole work, and ſo ] leave it to the favourable: 

cenſure of your Lordſhip, wiſhing unto your Lordſhip , 

increaſe of Honour here upon Earth, and the eternall 

happineſſe of Heaven hereafrer : For which the Prayers 

{hall never be wanting of | 


y Your Lordſhips moſt obliged and: © 
936 ſincerely Devoted Seruant, 


WILLIAM Hugnss. 


Errata. 


Pag 4113 fer Entre 36 r Error 63 p8124 r Sub prior, p9118roſ,pitl3zragitp 154 
18r A-bot p20 19 r I an aſſiſe, p 211 Ir 30 p 2512027 Marg for Poly r Portum, I wit, d 
further, p27 1 10 in marg.r apf urtenant p28 1 7rinp3llisrieumud | 18 r enlaigep 351 10 
d that p39120additp43 I20 r viſne, 134rheld p 41 1 5 r aſſerred 116rif p 4911 reegar- 
ded | 15 rand 20 add vini de l 26 r warranty of it, p5117reſtipped him, p 53 13 r another p 
$6113rifthemanp 5712ir mentioningp6glyirmop7il ie djing.p7311tr atiaint p 77} 

1 19d axd143 add if the p83 17 rdothp gol z 1 Bjrtenp gt II r bath pg8l 22 rcoilcfiors p 
10611addoſ1r4rielzr add notpin7lGr feeding p 1241 13 add they, p13313rſo net, p 
1371 36 r it p 145 1 nod of p 148118 add the other p 15316144 mayp 155133 rdoth 
P156134r donor p 159 1 41r layedp 163139 r avowryp 1691] 20 r wheiewiib 37 r therefore 
p17011Þrſhall1:3rfo'p 1771 10 inmnarg add be 119 r temps 1p 80 Is rieſeivedpiggl 
21-iu mary. r if I alien I 30 r Probono143 r ap)0:tioned p 186 | 13 add ey12o r might p19 112 
in marg add tenant 7 r menalty, | 20r confi m 34 d before erected p 7196 l7rgamespigg Is r 
bedge 116 d wbich he 1 34 r the p 2001 28 d whichp 207 114i mare r ſurvivor p 212111 
& 23-rpanellp 213135 r panelll 40 r with pzi6 139 r parel/p 218 121 in mar t neglect p 
225 137d whop233116 add that p23 51 zorarel24rbutp 236111 addit,p 238 I22 ad 
ind ſſerent p24019r one J 12 add bep25tl28r againſt p II zz r demurred p 252121 r - 
ed p 254 12rbel7rfeefſcep 260 Il 18 I commonp 26112 f beir133 r eigne 142 45 r reverſion 

p 262122 8ddby1 23 r averred l 26 riberep 263 127 d 134 r his heir p164 1 15 add not to 

be good 12615 H f. p 265 I2¹ ridcop 26717 add not lz r Lovies, I 32 r vide p 268 throughs 

out r every and averrablep 269 J 2 a r averr 116 r averred and | zor averrable,1 24r cm 
p 275 116 in marg r reſtrictive 30 r Beiuſhams p 278 112 r grantee l 21 r iben hee p 279117 24% 
in marg r defeated p 288 I; r determine ibid r account 125 add rend ing p 290 1 3 ad had wot ſu- F 
ed forth Er determined p 2941 11 r cuftomes, | 32 r naming 1 41 add. 1, p 298128 renure p 
30111 r diſabilityl 8r excomengement p 303 | 2 add Secun da eorum con teuia, p 379 18 add affire 
med p 3 141 16 C husband p 316 118 r judgment 1:or curare l4r redemption p 3211 34 I wife 

p 330110 add the Ii 22 p 338 Tre p 34215 not guilty p.344 | 12 in marg I a- 
batement p 351 I 10 r deeds p 3601 28 ramp361137 rquarto ꝓ 374 | 23: rbaile 130 r de- 
fired 135 rraicdp 377 l 24 f which 20 r juſtly p 380 32 x Dales | 38 r recovered p382 120 
add been p 385 I 33 raverr, p 386135 fr could p 390 114 add wot 130 add in p 3911 22 r ſec, 
p 394 18 f could p 3951 19 r cinque ports, p40 zo r with p 398 1 Fr clexitus non bavens la- 
cum feodum, 16 te/me p 399 J 14 d ut p41 l 29 d bene p41 (10 d not | 24 add differs p 
411114 ra typ 4141 ult add bee p 415 l. d but a half party 25 r whert p 427 1 17 d was 1 29. 
and 31rinl 34 add apoup 429 | 4 ia marg.r convert. p 432 18 add may be ſtayed p 433 115d 

20 H. 2. p 443 1 7 d that i p 445 l 12 in g. r ſold by p462 l 15 and 17r collationis 128 add 

be p 463 ofter be r was, p 4641 Sr tithes lult r recovered p 477 | g r hin p4851 32 rasy 4921 
15.r Nudel | 21 raltered, p 494. 5 add zt p 500 l 2 r Dale p 504 lr peterii pos 18 r ſpe 
cially ps 27 1 40 r otherwiſep 5291 26 d not p 5301 Ur attended p 33613 Tr pleaded p 537 
1ttrlayedp 538 30 r have p 549 136 add net p59 olg add another p 59617 r but p 591 
32 rſhow'd p 625 14 add the, p 628 I & add he p66 ITF p 659 124 add for p 6731 197 ought 

v 693 110 add be l 22 rrewwa p 721 I 38 d 10 p 727120 rwoifl p 7401 30 r recovered ibid, ad 
bep 753135 rede p719 141 ca p79 r voucher p S800 l 11 7 Ed Gp $07 1244 F p. 
$19) 39rbjingp 825125 add have. | 
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Concerning the Titles moſt materiall r 


the Students and Practiſers of the 
LAVES | of che Reaime: - 
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Digeſted i into certaine apt Diviſions under the ſame: 
Title; done into Engliſh for the benefit of the younger 
ed Students. 
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uber Prior Parſon, aof. d Dean, Maſter 2 » Colle : 


— = _ 


e CO EDUCA? 


\= OT E, That the property of the Goods. of an- 
E Abbot is in the Abbot, and in the Houſe alſo; 

adjudged v H. G. fol. 25. Abbot 1. * 

Note, By the Court it was adjudged That if 

Leaſe were made to an Abbot for life, and he 

is after tranſlated to another Abbey, the ſuc- 

ceeding Abbot ſhall have this Leaſe during the 

life of the Leſſee, which was the Abbot. 5 H. 7. 

Abbot 6. 

12 faith, 'That an Abbot may have Goods, and no riglt i in the 
Houle, as a gift of Goods to an Abbot and to a Stranger, they be joynt 
Tenants, and the Houſe hath no right therein. 

eArden faith, If an Obligation be made to an Abbot onely, and after- 

$ B wards 


$4 
7 * 


Abbot. 


wards he is made a Biſhop, his Succeſſor ſhall have the Obligation: So 
alſo if he had recovered damage for Battery done unto him, and before 
execution he is choſen Abbox of another place, his Sugceſſor ſhall have a 
Scire focias; and ſo he ſhall anſiwer che Iſſues loſt by his Predeseſſor, per 
Pole, 22 H. 6. f. 4. Belt 46. a 


— 
— 2 
** 


II. Where a Leaſe made by an Abbot, Biſhop, or Parſon, without 
the Covent, Chaper, gr Pgtron,, ſpall bind the Succeſſor, and | 
bee the agreement. after "1 Male it goad, and what (hull bs * 
ſazd to be a ſufficient Agreement, b 


| þ the Succeſſor accept the Rent reſerved upon the Leaſe, made by the 
Z Abbot or Pryor alone without the Covent, he ſhall never avoyd it, 37 | 
H. 6. fal.4. Abbe 2. 4 Ed. 3. 14. Vids 15 E. 4.17. L 
Note, That the Grant of be Alcbot alone of an Adyowfon by him 
made, is detenminęd by his death, and cannot be made good but by agree- 
ment with the $ucceſſ6r : Otherwi e it is of a Leaſe for yeates of Land, 
which may paſſe by word, 21 Ed 4. fel. 5. Albe 5. ide. 1 1 H. 4. fol. 17. 
That the Agreenient is a new Leaſe. | 
— a Parſon make a Leaſe for life and dye, ec. and thę Succeſſor 
accept fealty, he ſhall never avoyd the Leaſe during his life, uris utrum, 
3P. 11 Ed. 3. Abbe 9. | 
A Leaſe of a Biſhop is good by confirmation afterwards of the Chap - 
ter, you iſſue, if the Biſnop were dead before the Confirmation, 31 El. 
Abbe 10. 0 
R Prebend doth Leaſe his ſervices to the Ter-tenant for yeares, this is | 
good; and the agreement of the Succeſſor, that ſuch Termor may hold 
over, &c. is a good newLeaſe; and if another were Tenant, he ought 
to have a new Attorneyment, 11 H. 4. fel. 17. 
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III. Where the Abbot or Prior ſhall prejudice the Houſe by Bis "i 
| ; 


oOnmNe ad. \ 


© 
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Ote, That an Abbot or Pryor ſhall binde his Succeſſor by his owne 
Deed which is of Record; as if he confeſſe the Deedin a. Writ o 
Annuity brought againſt him, 7 Ed. 4. fol. 12. eAbbe 3. Vide 34 Afi 

P. 7. Corone $1. LR 
So if he confeſſe a Deed in action againſt him, 20 H. 6. Abbe 22. in 
Debt. So of a Recognizance, although the thing come not to the uſe of 
the Houſe, &c. For to no matter of Record the Covent cannot be party, 
M. 14. td. 4, Abbe 4, and 16 Ed. 3, Abbe d & 13. where it is * 
| agreed, 


Abbot, 
agfeed, That a Fine and every agreement upon Record is executoty a- 
gainſt the Succeſſor, and of Recognirances agreed g. g. 3, fol. 24., but 
there the Recognizance of a Prioreſs was refuſed by Herit, becauſe the 
Court did not know that ſhe was Priorels. | 

Conſeſſion of a' Deed, or of an action in the predeceſſor bindes the 
Succeſſor, 34. Aſs. P. . Otherwiſe it is in matter in fact, when it is not to 
the uſe of the houſe. And for that the Succeffor was not bound by 
the Obligation of his predeceſſor, made when all the Covent was dead of 
the plague- . H. 5. fol. Io. Abbe 28. Seiſin of divers ſervices encroached up- 
on an Abbot ſtall not binde his Succeſſor, M. d 2. Ado 204. 

Note. The Succeſſor ſhall de bound by Covenant of an Indenture 
made by his predeceſſor alone in defeazance of an Obligation made by 
him alone, 47 3 Ed., fol. 23. Barr. 221. | 

Debt againſt the Abbot of Fountaines upon the Deed of F. his pre- 
deceſſor, and the Covent, where in fact the ſaid F. was choſen by ten 
Monks, and the Def. by twenty to, their foundation being that he was 
a perfect Abbot by Election without other inſtitutiong"&c. hut of their 
Viſitor; by which Inſtitution F. did enter, and with the aſſent of the 
Covent he made the Deed. And it was held void, becauſe he was not Ab- 
bot, but the Defendant was. As if a Parſon enter without Inſtit ation or 1 u- 
duttion, his Deed ſhall be void, notwithſtanding the confirmation of the 
Patron afterwards. BuF the Grant of an Abbot which is degraded after, 
or depoſed for any thing done before that he was Abbot, continueth good, 
9.H 6 fol. 32. Debt. 29. So if he give over, or reſigne, as 29. Ed. 3. 16, 

A man ſent in Abbot 20. /. for the uſe of the Houſe, and the Abbot a- 
lone was bound by Obligation for the payment, and dieth. Now the Con- 
tract is determined by the Opinion of Næwton Judge, and he ſhall have nd 
remedy againſt the Succeſſor; but Aſcue ſaith, that it is not determined, 
becauſe the Contract bindes the Houſe, and the Bond the Abbot only, 
and ſo ſhall haue good remedy againſt the Succeſſor, if he declare upon 
the Contract, and not alledge the Obligation, 29. H. 6. fol. 2 1. Debt. 41. 

So ye ſee the Contract of the Abbot without Deed bindes the Houſe, 
vhen it comes to the uſe of the houſe, and this ſhall be averred as well, as 
when he made an Obligation for the payment, as it was agreed; 20. H. 6. 
fol. 45. Debt. 40. where the tormer Abbot made an Obligation of paiment 
for Victuall, bought to the uſe of the Houſe, and all this did not make the 
=__ to be double, for the Contract is but the conveyarice to the A- 

ion. E 11! | 
An action of debt brought . againſt the Succeſſor for 10. /. lent,which 
came to the uſe of the Houſe : Newron faith; that the better pleading is to 
alledge this generally, and not how in particular they came to the uſe of 
the Houſe, and faith, if they were _ in an action of Battery brought 
againſt the Abbot, this is a good uie, becauſe the Houſe ſhall be charged 
with the dammage 22. H. fel 561 Debr.go. It is fit to ſhew where they 
cane te the uſe of che Houle, 2 EH 14! ü 

B 2 In 


— 


In debt againſt a Succeſſor, declares upon an Indenture: of the Prede-- 
ceſſor, which recites how he was in debt to the Plaintiffe, upon account in 
100 3. which came to the uſe of the Houſe; and by this his Deed acknox- 
ledged to be bound in 100 s. and the Count was held good, not double: 
For it behoved him of neceſſity to averr the coming to the uſe of the 
Houſe, and upon that had iſſue. A. 2. Ed.. fol. 14. Debt 7o. 
An Abbot and a Parſon had debate concerning Tithes, and referred 
themſelves to the arbitrement of a Deane, who did Order that the Abbot: 
{ball have the Tithes, and ſhall pay the Parſon and his Succeſſors ſuch an. 
Annuity,and although that the Patron and Ordinary were no parties, yet 
it was held to be good, and that the Succeſſors of the Abbot ſhall be 
charged wich the annuity, and. it ſeemech; becauſe they had Quid pro quo. 
A. I 1. H.. fol. 4. Entre 36. & 11. F. 4. fal. 68. Scire facias. y 1. | 
Note, If a Prior Donatiue removeable; which hath no Covent or com- 
mon Seale, not is not impleadable, leavies a Fine of Land or Rent, the: 
Succeſſor ſhall be concluded hereby in all reſpects. By all the Juſtices: A. 
2. Ri. 3. Tal.. Eſtoppeli 8g | 1 
Releaſe of an Abbot to him that ltad committed waſte, doth not barr 
his Succeſſor from his action; but ſatisfaction with an acquittance will. 
42 Ed. 3. 22. Waſte 72. | 
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FV. berg, and by what words in Deed the Abbot ſhall binde 
he Fare. and the Che nt, and where th: Dale i9,materiall . 
DX: againſt. an Abbot upon the Deed of his Predeceſſor, which was, 

That S. the-predeceſſor, with the aſſent of his predeceſſor and his 
Covent, had bound: himſelfe, and the date was out of the County where 
the Abby was; and it was agreed, that the Deed was not good againſt the; 


"+ 


Succeſſor. H.14. £4.3. Abbe.11. 


Fa WWW Þ 


The Secceſſ6r {ball net be bound by a Deed ſealed with the Covent 
Seal by the Covent, if they forced to doit by compulſion, as Imprifor- 
ment; Cc. where not acknowledging this which they have doge, agid that 
dis not the act ofthe Covent, ſhall be a good Plea :: So alſo we 


Allo. 
be ell avoided; by alledging that the Abbotiimpriſoned the Covent, &. 
- and not that he pn A. Z. C. D. which made the Covent, e cer 

Cote, 38 H. 6. fel. 27. Dares 2. | n 
Debt againſt an Abbot alien upon a Deed of the ſame Ahbot and Co- 
vent; and the Juſtices were cleer of opinion the Action would. not lye: 
here, for that the Deed bore date in England, and the Abbot was out of 
the Realm; ſo that it could not be intended that the Covent did know of 
it, 77.13 Ed. 3. Abbe 12. | ies, Es 
Debt againſt an Abbot and Covent upon the Deed of the Predeceffor: 
and Covent, and challenged becauſe it was dated : before ſuch time as the: 
Abbot had the Common Seal, and it was not allowed: But the iſſue was, 
5 WEI $o? 3 EIT ARIReE et 
Note, where a Deed beareth date in the Chapter houſe, it ſhall be in- 
tended where tlie houſe is, i and not elſevwhere; otherwiſe. it is of à date in 
another certain place, where the Chapter houſe is not mentioned for it may 
well be there, 9 Ed. . fol.3 g. 14.11.“ „ 


whether it were the Deed of the Abbot and Covent, Hilla. 20 Ed;. 


mY 


Monks, inthe time of the Vacancy, reciting that the money came to the uſe 
of the houſe, binding them andł im that ſhould be their Abbot, and it was 
good, 7 F.3.fol.35.Abbe r * 
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V. ere 4 Mok of « Houle, or 11 her ſpall bind the "Abbot and 
le Succeſſor by J and Contratt, and wh. ther a Pry er. 


0 | ' C 9 ; 
| donative and.removabie ſh;a!l bind the Avbot;... 


IE Abbot ſhall be charged by Contract made by an Officer of the 
houſe, to the uſe of the houſe, 25 Ed.; fol. 12. Abbe 19. 

- So by ſuch Contract of any Monk, by Forteſcue 22 H. 6. fol 4. and this 
{tall bind the Succeſſor, although he which made the Contract was not a 


Monk at that time, but ſhall anſwer whether it came to the uſe of the 


houſe,22 Ed. 3 fol 8. Abbe 15. 
So of ſuch Contracts made by Monks in the time of the Vacancy, 7 Ed. 
3.fol.35.eAbbe 16, LES... | ; 
In Detinue, ſhews that he delivered Writings toa Monk, witli the af- 
ſent of the then Abbot, againſt the preſent Abbot and the ſame Monk, 
they were at iſſue upon the Bailment, AA. 3, Ed.3. fol. 46. Abbe. 18. 
In Debt againſt an Abbot, and D. Eis Com-monł of C. for letting go at 
large one who was condemned in the Court of D. Pryor Donative of A. 
where he had to do, and the Writ abated for naming D. but otherwiſe it 
_ be ofa Contract made before entry into Religion, P. 45. Ed. 3. fol. 9s 
ebt 130. 


ER 48 :. »« - 
Debt againſt an Abbot upon the, Deed:of the Sut-pryor, Officers and 


n Debt againſt the daſter of a houſe upon tle Peed of the Predecellor, 


wn. 4 
* 


*% 
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: 
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Abbot. 
with this, that the thing came to the uſe of the houſe. Sadler. At the timeof 
the making of the Deed, there was neither Maſter, Covent, nor Common 
Seal, nor any Lay Brother of the houſe, and he who made it was not Ma- 
ſer, but Deputy of the Biſhoprick, and the opinion of Wilhy and Stouf 
was, that he might well demur upon the Deed, yet the iſſue was, whether 
it came to the uſe of the houſe 25 Ed. 3, fol. 12. Drt. 1 41. 26 Ed. 3. fol. 1. 

In Debt againſt an Abbot and Com-monk, upon an Obligation made 
by the Com-monk before he entred into Religion, and the common opi- 
nion of the Court was, that it did not lye, becauſe there came therby no 
benefit to the houſe, H.1 3. H. 4. Debt 167. | 

Note, an Abbot was charged by Deed of his fellow Monk, for Wooll 
bought, with averment, that it came to the uſe of the houſe, as if it ſhall be 
a Contract of my Servant, for a thing which cometh to my uſe, 4 Ed. 2. Debt 
168. _ 
In Debt againſt an Abbot upon the Deed of T. his Predeceffor and the 
Covent, it ſhall be a good anſwer to ſay, that theſaid T. was nor Abbot 
at the time, but F. or Fi 10 Ed.z.fol.11.Debt 15. ſee 9 H. 6, fol.3 2. Debt 29. 

See, that a Fine levied by a Pryor donative, who had no Common Seal, 
— 1 bind the Succeſſor, M. 2. z. fol. 5. Eſtoppeil 82. Trin. 11 H. 4. fol. 
68. | 

A Confeflion of a Sub-pryor in the time of Vacancy ſhall bind the houſe, 
9 Ea.z.fol.16. Quare impedit 30. 

Thirning faith, that the Pryor which hath a Covent and Common Seal, 
may well charge the houſe, withont having Quid pro quo; And our Ma- 
ſters have adjudged a Grant not effectuall to himſelf, in Law to be of good 
effect, where the houſe had Qꝝid pro quo, 11 A.q.fol.68.Scire facias,71 & 
12 H. 4.fol.11. Scirefacias 73. and ſee M. 16, Ed. 3. Annuity 24. That a 
perſon alone ſhall bind the Succeſſor having Quid pro quo, & c. Tithes for 
an Annuity. 
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VI. How an Abbot ſhall be made, and who may be made an Abbot 
and who ſhall be ſaid Abbot to bind his Succeſſor, &c. 


A NAbbot ſhall be made by election of the Monks, and the Inſtitution 
of an Ordinary, or their Viſitor, as the Abbot of Fountaines, and he | 
that bath moſt Voices ſhall be Abbot, and every thing done by him who 
was in election, and elected by the leſs number of Voices, is void, though 
he were inſtituted by the ſaid Viſitor. 9. H. 6. fol.3 2. Debt.29. 
A Lay-man cannot be an Abbot, but if he be choſen ( faith Green) he 
ſhall be holden for Abbot againſt every man, untill ſuch election be rever- 
ſed: And Hil/faith, that he ſhall anſwer to every man as Abbor, but if he 
be to uſe an Action as Abbor, perhaps it may fail, T7in.20.E4, 2. Conn/ans 


46. | 


Note, 


Abbot. 


Note, a ſecular Clerk ſhall not be chofen Pryor, but he ought to be Re- 


ular, Cc. H.11.Ed.3, Quare impedit 157, and ſee there that the Founder 
preſented to the Pryory without election. 
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VII. Where an Abbot, or Pryor, or Biſhop ſhall be bound by his 
Deed,which he made when he was a Monk, or Abbot, or pry- 
or of another place. 


was Bayliff of the Mannor of their Teſtator, where in truth the Defen- 

t was a Monk, and not Abbot at that time, yet the Action lyeth H. 20. 

Ed. 3. Accompt 78. where the Abbot and Covent are bound, and the Abbot 

is made a Biſhop , now he is diſcharged for that time in which he was nei- 

ther Pryor nor Biſhop, and the new Abbot and Covent ſhalt be charged, 
A. 22. H. 6. fal. 4. Debt 46. 

But if he were bound alone without the Covent, and afterwards he be 
made Biſhop, now he ſhall be charged notwithſtanding that ſame time, 
and the houſe diſcharged: And Bryan ſaith, that when the Soveraign is 
tranſlated from one Abbey to another, there is no mean time P. 5, H. 7. 
fel 24 And note, that a man ſhall not avoid his Deed when he was Abbot 
at the time of the Deed made, and Abbot at the time of the Suit, though of 
another place, becauſe at every time he is a perſon able to be ſued, Debt 
102. & 3 H. fol. Ii. but in both theſe caſes the Abbot was tranſlated from 
one houſe to another; and quere, whether there be any dverſity between 
ſuch tranſlation, and the creation and tranſlation of a Biſhop. 


It account againſt the ' Abbot of S. by Executors, for the time that he 


_— — 
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VIII. I hether the Succeſſor ſhall have any thing where an Obliga- 
tion is made to his Predeceſſor. 


Fan Obligation be made to an Abbot alone, the Succeſſor ſhall have it, 
although he be not dead but tranſlated ; the fame Law is where he ſhall 
recover damage for Battery done unto him, and before execution he is Ab- 
bot of another place, the Succeſſor ſhall have Scive facias, 22 H. G. fol 4. 


Debt 46. See ſuch matters 5 H. fol. 25. And of the Obligation agreeth. 47 
Ed. 3. fol. 2 3. Debs 1 34. — en SEE, 47 


IX. Where 


- —y 
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1 
5 IX . Where the Abbot and his com- monk ſhall be charged: and 
where the Abbot charged for the debt of the Monk, and where 


——— 


the Sub- pryor or Monk ſh.tl be ſued alone without the Sove- 
raigne. | g os 
N debt againſt an Abbot and Pryor Donative upon the pe. of a Pri- 
_— who was condemned in the Faire of the Pryor. The Writ abated 
for naming the Pryor. 45 Ed. 3. fol. . Debt. 130 | 3 
In debt againſt an Abbot and Com-monk, upòn an Obligation of the 
Monk made before his entry into Religion, abated by the Opinion of the 
Court, for that no benefit came to the Houſe thereby. H.13. H.. Debt 
167. vid. P. g. E. 2. Debt 171. 7 

In detinue againſt an'Abbot and Com- monk for corne delivered to the 
Monk to be re-delivered ,” and the Declaration was naught, by which was 
alledged the delivery to the Monk to deliver to the Abbot, upon condition 
that he ſhould have it againe upon demand made, or otherwiſe the Ab- 
bot. ſhould detaine it, &c. and the Writ abated for naming the Monk: Tr. 
2 H. 4. fal. 21. Detinue 34. 

The ſame Law is of a contract made by an Abbot and a Monk of money 
lent to them, and the contract was made by the Monk, being an Officer 
of the Houſe; for the action ſhall lie againſt the Abbot alone, otherwiſe 
it ſhall abate: but in Treſpaſs the Monk ſhall be named, becauſe he is to be 
impriſoned. H. 3 3. Ed. 3. Brief 913. See 45, Ed.; fol. g. 

Waſte againſt the Abbot and B. his, Chanon as Guardians is good, 
with averment, that. the Chanon was ſuch Pryor, and that the Guar- 
. dianſhip was to. them in common, or to the Pryor alone who made the 
waſte, and now is Chanon, &. For then the Abbot ſhall be charged, be- 
cauſe of his body, when he was ſole Guardian, &c. during his life ang not 
after. And K irten faith, That for that part which belonged to the Pryor; 
now Chanon, the action ſhall be againſt his Succeſſor. And note, That 
this Writ lieth not but where they were joynttenants, and made the waſte, 

when the Chanon was Pryor, & c. 49. d.; fol. 25. Waſte ga. 

See there; If an Abbot Guardian make waſte and is depdſed, the 
action ſhall lie againſt the Succeſſor, not, if he die In like manner tlie Ab- 
bot ſhall be charged with waſte done by his Monk, fich the Succeſſor 
ſhall not be. Likewiſe an Abbot ſhall be charged with Treſpaſs done by 
his Monk while he lives, but not after his bath, for the Monk ſhall be na- 
med in tliſe Ntion, not in the waſte. 49. Ed.z.fol.25. * 

Ina Jure impedit, brought by a Patron of a Pryory in the vacancy a- 
gainſt the Subpryor and the Covent, and recovered upon their know- 
tedgment of a Coven. between their predeceſſors and the Plaintiffs An- 
ceſtors, upon which the preſentment to the Churches void during the va- 
eancy ſhould be reſerved to the Anceſtors of the plainti ffe ara ais heires. 
P. g. Ed.; fel. 16. Quare impo dit. 20. g dee 


| Abbot. 
See ſuch like Writ maintained, H.11. Ed.z. Quare impedit upon a 
Preſentation to a Pryory, without any election of the Founder. 


* 8 
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Xx. Whether a Writ ſhall be ſued forth againſt « Monk, and where 
a Monk ſhall jus forth a Writ without his Soveraigne, and 


where a Frier or Prior of Friers. 


Monk ſhall not be named in debt, detinue, or waſte, &c. but in 
A Treats, and ſuch caſes where his body is ro be impriſoned for the 
King. Seethe diviſion next before cap.2. and where the Abbot ſhall nor 
be charged by his body for any thing by him done before his entry into 
Religion. 5 H. 7. fol. 25. 45 Ed. 3. fol. 9. 4 Ed. 2. Debt 168. 13.H.4. 
Debt 167. 9 Ed.2. Debt 171. 2 H. 4. fol 21.33 Ed. 3. Writ 913. . 
Debt upon an obligation againſt F. B. Prior of the Friers Carmelites of 
L. T. his Con- fryer, and others, and the Writ was good if he were the 
Pryor of the Friers of the ſame place, the day of the purchaſe of the Writ, 
and he plead this matter to the Writ. #.3 H.6. Debt 20. | 


The Guardian of the Friers Minors of L. brought an action of Tref- + 


aſs for taking away his ſervant and clothes, the action good; the other 
juſtifies the repriſall from his Son taken away within age, and not pro- 
feſſed, and M. 1 1. H. 4. fol. 3 1. Baron 179. 

Premunire for the Abbot of D. againſt 7. S. late Monk of the ſame 
place, and the addition was held not to be good; and that (late) ought not 
to be put to the myſtery of a man, but this ought to be alledged directly in 
fact. Y. EA.. fol. 2. Writ 169. | 

Duare impedit for the King againſt a Biſhop, and J. F. his Com- 
monk, and it was good, becauſe the Monk had been Prior of the fame 
Church, &c. for it is to deſtroy the name Prior, otherwiſe he ought to 
have named his Soveraigne. 14 ff. 4. fol. 3 G. mrite 496. | 

Treſſ aſs lieth not againſt a Monk, and others without naming the Se- 
veraigne of the Monk M. . En.2.Write 840. 

Falſe impriſonment againſt the Abbot and Covent, the Writ is good, 
and the Abbot {Fall have Conuſance, 14.18. Ed. 3. Conuſ. 3 9. | 

Note, That in caſe of felony, the Monk ſhall be ſued without his So- 
veraigne, and ſhall anſwer without him, 29 H. 6. Coron. 17. 

Appeale againſt I. Abbot of the Monaſtery of M. and & . J. H. Ca- 
non of the Monaſtery of M. This word (Canon) is void, becauſe it is not 
alledged what Canon it is, but Proceſs ſhall be made againſt /. H. and the 
iſſue ſhall be, whether there be no ſuch J. H. and not whether no ſuch J. H. 
Canon, for that is void 6 H. 7. J. 7. Corone 64. 

Treſpaſs againſt an Abbot and his Com-monk is good, and their plen 
ſhall be joynt, but che Record ſhall be entred ſeverally, ſo cha: every 
Monk may plead for himſelfe ſeverally without the A bet, A438. 
Ed. 3. fol. 25. Damages 63. 2 An 
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An account again a Prior of a receipt of his Com-monk before he en- 
tred into Religion, the Prior ſhall have his Law, 2 H.5.fol.3. Ley 67. 

Scire facias againſt the Fryers Carmelites to repeale a Patent of the 
King made in his prejudice, and of the Plaintiff A. 17. Ed. 3. fol.5g. Pe- 
tition 21. 

A Writ ſhall not be maintained againſt a Prior without naming the Ab- 
bot, although he had a ſeverall poſſeſſion — ſo, although his 
Land were ſo given, that the Abbot ſhall not take the profits. 14. H. 4. 

ol.10. | 
F The Plaintiff ſhall not be diſabled, becauſe he is a Monk profeſſed in 
Normandy,12 H.4.16. 
Account by the Abbot and brethren was abated, the brother was na- 
med, 7. R. 2. Non hability. 3. 


— — 
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XI. Where au Abbot or Pryor, or Biſhop, ſhall not alien by the 
aſſent of their Covent, and where they ſhall, and where the 
alienation ſhall be diſcontinued, without the aſſent of the Co- 
vert, and where the aſſent of parcell is not good. 


I. a Pryor, who is a Prebend of a Cathedrall Church, doth alien parcell 
of his Prebendary, by the aſſent of the Covent, yet this is not good 
without the aſſent alſo of the Biſhop and Chapter, nor e contra, &c. P. 17. 
Ed 3. fol. 29. Brief 666. 

An Abbot brought a Writ of Terminum qui præteriit, of that which was 

his right of his Church of N. appropriate to the Houſe, which he had as 
Abbot of a Leaſe of his Predeceſſor, and becauſe that the right which he 
hath thereto as Parſon of N. and for the Parſon there lieth no action 
but P uris utrum, the Writ was abated, T. 20 Ed 3. puris utrum 5. 
The Biſhop of Coventry and Lichfield granted £ftovers, with the Con- 
\ krmation of the Pryor and Covent of Coventry, where he was alſo choſen, 
and to be choſen by them, and alſo by the Deane and Chapter of Lich- 
feld, for which cauſe the Grant was held inſufficient withou t their aſſent, 
Temp. K. 2 Grant 104. 


2 — — 
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XII. Whether a Biſhop, or other Spirituall perſon a diſſeiſor ſhall 

| be ſaid to be ſeiſed to him and his Suceſſors, and where to 
him and his heircs. 


F FJ Erle faith, where a Biſhop Leſſee for years, makes a Leaſe for life to a 
= r, this is a diſſeſin to the Leſſor, and the Reverſion is in the 
Bilhop arg his Succeſſors, H.7.64 3 Tel. 1 1. Nſuc 7. N 


By 


* 


4 
4 m—_ 5 5 1 - : . * Ye 4 
N — 9 . * 
2 7 W >, oy : 33 


Abbot. 


N B Uſurd 1on to a Church made by 4 Biſhop, the Patrona ge is g g 
to rh — 47 Ed. 3. fol. io. 2uare impedit 141. 


_ 
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XIII. bel her — com- mon ſhall bring an aFion againſt the Abbot, 
or the Charter againſt the Deane, and a Mynk, ſhall be a perſon 


able to ſue jor ſeveral poſſeſſions. 


Ote, The Chapter and every Prebend ſhall have an action by them» 
News for every diſtinct right, and the Chapter againft the Deane 
himſelfe; but if the Deane joyne with the Chapter to the preſentation of 
Church which is of the right of the Chapter, this ſhall be underſtood thar 
he did it as Deane, and the Chapter ſhall not have a Qaure impedit againſt 
another Deane of that Church, 9 Ed.3. 18. Writ 460. 

Monk as Farmer to the King, ſhall not have his action of Treſpaſs, bug 
by 2m minus in the Exchequer, 2 H. 4. fel. J. Nonbab. 18. | 

A Monk Leſſee of the King of Lands, the Pryor doth alien in time of 
warre. If the King grant the lands to another before this time, he ſhall 
have a Scire fac. to repeale this Patent (granted) but the King cannot enable 
a dead perſon to ſue and purchaſe, per Hanc & Thirning, M. 14. H. 4 fol. 
10. Non hab. 2 1. 

A Monk as Vicar of D. preſcribes to fue and to be ſued, and this in 2 
debt upon an obligation, 3 H. 6, fol. 23. Non-hab. 1. But it is cleere that fuck 
Vicar ſhall be anſwered for all things concerning his Vicarage , otherwiſe 
not without his Soveraigne, for he is diſcharged of obedience, not of his 
profeſſion, 44 Ed. 3. fol. 4. Nonrhbad. 23. | 

The Pryor of. brought a Quare impedit againſt the Abbot of . And 
although he were under his Obedience, &c, yet the action was maintai- 
ned, for that he had his 1 — eu ſeverall, and was Pryor by Election, 
and not removeable by the Abbot, yet it was agreed, that the frank Te- 
nement of ſuch ſevexall poſſeſſion is in the Abbot, and a ſball have 
an aſſiſe or other action againſt him without naming the Abbot, AO 
Ed. 3. Nunbab. g. So 14 H. 4. fol. 10 in Noxhab. diwiſ.5 .cap.1. 
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XIV. here Biſhop, which abal be, thall bewnehed.. ; | 


Na Writ of Entry, the Tenant alledged againſt in Taileto his Father 
by one 44. Biſhop of R. and that the Ste was void, and the Temporath 
ties in the hands of the King and Arthbiſkop, and voucherh hn vfl ſhall 
be Biſhop, and it ſeemeth chat he ſbaf hate te Voucher, although! Wen 


no Summons ſhall be upem ue poffeſfton of the King: As Voucher of uh 


I 


Abbot. 
Infant in its Mothers belly, is good, yet if he hath no other heire, no 
proceſſe ſhall be awarded, M.38 Ed. 3. fol. 29, Vouch 58. but ſee there, 
that the Tenant alledged that which T. was made Biſhop, but the Tem- 
poralties were not yet reſtored, for which cauſe the Voucher y_ and 
the Plea was ſtopped untill the King did declare his will, for the Summons 
hall not be but in the Demeſn Lands of the Biſhop, becauſe none o- 

ther ſhall be rendred in value, 38 Ea: 3.29. 


ren 
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XV. whether the Succeſſor of an Abbot or Pryor shall be charged 
for the off nce and treſpaſſe of his Predeceſſor. 


TTY 7 Aſt againſt an Abbot as Guardian, the Abbot ſaid that his Prede- 

ceſſor was ſeiſed of the Ward and died, after whoſe death no Waſt 
was made. Finch, it is not reaſon that the Waſt of the Predeceſſor ſhould 
be unpuniſhed, yet the Plaintiff durſt not demur, but ſaid, that he had done 
Waſt after his death, & c.43 Ed. 3 fol:$.Waſt78.See 49 Ed:3.fol:25.where 
the Succeſſor ſhall not be charged with ſuch Waft. 

Note, the Succeſſor ofan Abbot ſhall not be puniſhed for the offence of 
his Predeceſſor for not ſcouring of a Ditch, unleſſe that the pain were aſ- 
ſeſſed in his life-time Per Curiam, M:8 H.7.fol:3.Bar 140. but the Suc- 
ceſſor ſhall plead in excuſe of his own time, that the preſentment was not 
upon him. . 


—— 
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XVI. What perſen thall be ſaid to be Founder of an Abbey or 
Priory, and where he chall have the Temporalties during the 
vacancy. 


He Pryor of Plympton, to prove the Biſnop of Exeter to be Patron, 
I alledgeda Charter of the Progenitor of the King to the Biſhop, that 
the Pryor and Covent might transfer and hold the Church of PI. And by 
another Charter he granted two Hides of Land to the Cannons, whom 
the Biſhop of -Exeter had there placed, ec. yet becauſe it did not appear 
expreſly that the Patronage was in the Biſhop before the Grant, nor ex- 
preſſed by the Grant; and it being alſo alledged that the Progenitors of 
Che King had founded a Chappell there, before any Priory was there; and 
the firſt Grant is to transfer the Seculers into Regulers, the King was 
held to be the Patron, becauſe he was the firſt Founder: notwithſtandi: 
that the Biſhops, have been (as Patrons) from the time our of mind, — 
ad had the Temporalties in the vacancy. It was alſo there ſaid, that ak 
though there was never there any Pryor before, and although that the Pri- 
pry was not founded in the ſame place where the Chappell was, ct ior chat 
| 11 
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reaſon of war, alledged that the Plaint, inthe replevin brought againſt him 


Abbot. 


it was annexed to the Chappell, which was the firſt Patronage of the King, 
* King ſhall be adiudoed Patron, and ſo he was here, 3 8. Af. P.21. 
rant I. 

T he Patron ofa Priory had a Quare impedit againſt the Sub-pryor and 
Covent in the vacancy of a Church annexed to a Priory, void in the va- 
cancy, 9 Ed. 3 fel 16, Quare impedit 30. | 

Note, the King ſhall be ſaid to be Patron when the firſt poſſeſſion of 
the Abbey is of his gift, or the greater part: And if he and others founded 
rogether, the King ſhall be preferred, c. 44 Ed. 3. fol. 24- | 

Note here, theſe ſaid Caſes make the King Patron, although the Abbey 
conſiſted in Land given by another, unleſſe it can expreſly be ſhewn that 
the houſe was of his fohndation, and that be proved. 


— 


mn 


XVII. Pryor Alien, and ſeiſure of his Landi by reaſon of the War, 


Forme don againſt a Pryor alien, the Plea ſhall be put without day, 

the Land being ſeiſed for War, although demiſed to his Tenant, yer 
in an Annuity he ſhall anſwer, but not in an Aſſiſe of Rent, T. 13 Ed. 3. 
Brit. 264. | 

And the opinion was there , that the Free-hold was in the King by ſuch 
Seiſure; But Shard ſaid, there was no doubt but the Free-hold was not in 
the King, but that he had the Land in name of diſtreſs only, and alledged a 
Judgment , that ſuch Pryor Leſſee ſhall bear all manner of charges H.r7, 
Ed. 3 fol.2. Scire ſac. 7. | | 

And 13 H. 4, fol. 13. Hank alledged a Judgment, wherin a Writ of Right 
againſt a Pryor alien, ſuch Farmor ſhall have aide of the King for the an- 
cient grant of his Progenitor. 

See more of this 46 Ea: 3. fol. 6. Foraſmuch as the King had nothing but 
the poſſeſſion for the time, Pryor alien in a Quare impedit declared upon 
the preſentation of his Predeceſſor and of the King ſeiſed for the cauſe 
of War, and it was good. So the Preſentation of the King by ſuch Seiſin in 
right of the Pryor, is good. 40 Ed:z. fol. 10. dowble Plea 72. 

Pryor Alien changed for the Farm of the Pryor leaſed to him in the time 
of the War, had proceſſe againft others, ſurmiſing that they had parcel! of 
the Goods, &c. without which they had not wherwith to pay, 38 A. P. 
20 7. riſa tion 32. | | | | 

The King ſeiſeth forLands ofa Pryor Alien, the Lands of that Rryor 
who was ber. in Gaſcony within his alleageance, he ſhall have generall re- 
ſtitution, and by ſuch reſtitution an Advowſon paſſed without ſpecial 
words of Advowſon, becauſe the Seiſure was by wrong 27 Aſſ:P:48. Live: 


99 but otherwiſe it is ma Grant. 1 | 


A Monk as Farmor to the King of a Mannor ſeiſed inthe Kings hands by 


was 
j 


gu 


*. 


Ability and Non-hability. 
was Villain Regardant to the Mannor, and hereupon iſſue was joyned, . 


20 Ed:3. Villain 10. Where the Monk was a Com- monk of an Abbey in 
Normandy. 


. 1 | 


Non-habllity. 


— 


Ability and 


I. Where 4 Pryor donative and removable ſhall ſue and be ſued 
without his Soveraign, 


Pon a Writ brought by a Pryor, the Defendant faith, That the 
x Plaintiff was a Monk profeſſed under &c. The Pryor faith, That 


he and his Predeceſſors have ſued and been ſued, and have an- 

ſwered, and have been anſwered time out of mind &c. and it was held a 

ood Plea, and rehearſes divers ſuch Pryors, although they were remova- 

ble at will&c.AM:12 Ed. 4 fol:17.Non-hability 16 39 Ed.3.,t0l:24. Nor- 

2 22 .agreeed, and the Pryor ſhall ſet forth the matter to enable 
im. 

Land is given to an Abbot, Pryor, and Covent of W. Provided, that the 

Pryor and Covent ſhall take the Profits, and the Abbot ſhall not meddle 7 
therwith: This matter was pleaded upon a Writ of Aſſiſe of the Rent of 

this Land brought againſt the Abbot alone; and ſaid moreover, that the * 

Pryor hath his poſſeſſion ſeverall from the Abbot, yet the Writ was ad- 

Ju ged good, and the Abbot alone ſhall anſwer 14 H. 4. fol: 10. Non- habi 
ity 20, 

See there, that a Monk as Farmer to the King ſhall be anſwered for any 
Thing touching his Farm; but the King cannot inable him to take the Free- 
hold, ibidem 

Debt againſt an Abbot, and C. Com-monk, that he was Pryor donati ve 
of D. where he had to do, and ſuffered an eſcape &c, and the Writ aba- 
ted for naming the Pryor ; But for his Contract made before he entred 
into Religion, he ſhall be named; 45 Ed: 3. fol:9.Nor-hability 25. 15 
Raviſhment ofa Ward brouꝑht againſt the Pryoreſs of B. ho ſaid, that |: 
every Pryoreſſe there is made by the Pryor of St. abu, who is Commandes | 
there, and was to be obedient unto him, and removeable at his will: Sc | 
the Writ ſhould be againſt the Pryor &c. and becauſe it was not, it abated, 
although that the Pryoreſs was impleaded, and impleadable time out of 
mind &c. and had a Covent and Common Seal, and their Poſſeſſions ſeve- 
rall &c.P.12, R. a. Now ability 4 | 

A Scire facias brought by the Pryor of H. upon a Recovery * 4 

eceſſor 


Ability and Neon-hability. 


deceſſor had againſt the Predeceſſor of the defendant, Parſon of C. in an 
Annuity ; the Parſon faid, that the Pryor is a Monk profeſſed, under the 
obedience ofthe Abbot of S. removeable, and praied Judgement, whether 
he ſhould anſwer, and compelled to anſwer thereto , notwithſtanding the 
admittance of his Predeceſſor. Alſo it ſeemeth the firſt recovery was well 
avoided by this plea : 34 H. G. fol. a. Scire fac. 3 9. | 

A Fine of a Pryor Donative removeable and not impleadable, and 
which had not the Covent Seale, ſhall binde his Succeſſors for ever, 2 Rz.3. 
fol. 5. Eſtoppell 82. | ; f | 

He ſhall not maintaine an action, becauſe that he is made Vicar of D. 
and out of obedience, for it is the profeſſion which diſables him, and not 
the obedience, but he ſhall ſay over, that the Vicars there have impleaded 
and been impleaded c. 3. H. 6. fol: 23. Debt 14. And ſee there, as to 
ſpirituall, a Monk ſhall be enabled by his Soveraigne and Ordinary, but in 

ings temporall not without the Pope Cc. 

e Pryor of B. brought an action of Treſpaſs againſt the Abbot of 

C. who ſaith, That the Plaintiffe is under his obedience &c. The Plaintiffe 
faith, that it is perpetuall, and hath a Covent and common Seale &. and 
becauſe that the Plaintiffe is his Soveraigne, they were at iſſue if remove- 
able&c, and this to be tried by the Biſhop, 2 H. 4/ol: 24. Trial 35. 


- 
— — — — — a * n 


II. Whether a Monk, or ſuch dead perſon ſhall be able to ſue in 
his name only by the Popes Bulls, without the aſſent of the 
King, or by the Patent of the King only. 


N Treſpaſs by him that was a Monke profeſſed, he pleaded that the 
Pope by his Bulls had given him licence to take a Benefice &. and al- 
ledged that he is Parſon of D. by reaſon of the Bulls; and it wasadjudged 
that he ſhall be anſwered ; but it was ſaid, that the defendant ſhall be recei 
ved to ſay, that the ſuggeſtion of the Bulls was falſe, aud ſo the Bulls void, 
and he ſaid, that yet could not he purchaſe to him and his heirs: &c.P.26. 
H.6. Nonhability 13. | | 

A Monk Farmer of an Abby during the Warre, brought an action of 
Treſpaſs, and the Writ abated, becauſe he was not named Farmer in the 
Writ ; alſo the o pinion was, that the action did not lie here, but he ſhall 
have a Quo minus in the Exchequer for debt and Treſpaſs &. 2.H.4.fol: 
7. Nenhability 18. and with this agrees, that he ſhall haue a Quo minus, 
8 H. 5. fol: G. Nonhubility 29. and 7 Ed: fol. 28. and 14. H. 4. fel 10. Non- 
hab. 2 1. Screne alledged a Judgement, where a Monk ſuch a Farmer, 
who had a Scire fac. againſt him, who had the later Patent from the King 
of the ſame Farme to repeale it: Hunk, it may well be, but the King can- 


not enable him to have the Freehold, nor to ſue for the Freehold, Nen: 
bability 21. FE | 


III. Fhether 


16 
nu ed 


Ability and N on-bability. 
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III. Whether a Monk and dead perſon being Vicar or Parſon ſhall 
ſue and be ſued atone without his Soveraigne. 

Me Vicar of C. brought an Quare impedit againſt E and declared, that 
T he made him a Grant to preſent to the Church of H. The defendant 
faid, that he is a Mork profeſſed &c. The Plaintiffe alledgeth, that he was 
preſented by the Pryor of W. who is Parſon and Patron — of the Church 
of C. and that the Vicars there have been perpetuall and not removeable, 
time out of mind & c. and have been impleaded, and have impleaded others 
ec, and that the Pryors of .. have made the Vicars of their Canons 
time out of mind &c. Thorpe, This action is not of a Church annexed to 
his Vicarage. by which he thall not be anſwered: And the Court faid, 
that he is diſcharged of his obedience, not of his profeſlion. - Finch, it is 
cleer, that he ſhall have his Action for all things concerning his Vicarage, | 
and which may be profitable to his Vicarage, and an Action fora term | 

urchaſed by him: And this Preſentation is but a Chattell, by which if he 
Fad been made Biſhop, he ſhould not have had Action of a thing not tou- q 
ching his Biſhopprick without his Soveraign,and it was not adjournied H: 
44 Ed:3.fol:4.N or-hahility 23. 

See 3 H:6.fol:26. Nor-hability I. Where ſuch a Vicar had an Action of 
Debt upon an Obligation made aſter he was Vicar, with averment that he, | 
&c. have ſued and been ſued by ſuch name time out of mind &c. and ſee ® 
there that the profeſſion is the only cauſe of Nos-Hability, Debt 14. And 
note there Paſton ſaid, that of things Spirituall, a Monk may be made an | 
Abbot by his Soveraign and Ordinary without the Pope, but not of things 


temporall. Martine, this is a good diſtinction &c. 3 H:6, 23. Debt 14. ſee ® 
39 Ed 3 fol: 24. That ſuch a Monk ſhewed matter, proving him to be an- 


ſwerable. 


_ 11 
— — 


IV. VVhere an Abbot and Com. monk shall be ſued, or Shall ſue 
Jozwt'y. 


Ebt againſt an Abbot and Pryor donative, upon an eſcape of a man 

condemned in the Faire, abated for naming the Pryor, although 
that the Faire was to him, becauſe removable, 45 Cd. 3. fal: 9. Non- 
bability 25. 

In an Aſſiſe of Corody againſt the Abbot of W. and the Pryor, the Pryor 
as Farmer to the King during the War, pleaded Out of his Fee &c. and 
the Writ was good 27 4:43 Aſ:255. 

Ina Treſpaſs of battery ofa Monk brought by him & his Abbot Ad dam 


nus 


Inan Aſfiſe by the husband and wife, the defendant Lid, 


Non-bability. 
«um ipſorum: (I.) to their , and the Writ good P. 1 3.84.3, Writ 
261. _ 104 that upon an Obligation made to a Monk before he en- 
tred into Religion, his Soueraigne and he ſhall have an action, which was 
denied 3 H. 6. fol. 23. Nonhabili Ar ſee there, it ſhall not be an Efe 
to ay that the Plaintiff was profeſt, becauſe he was bound to him by the 
name of Vicar &c. | 


Cc — 
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V. Where a Mink or Pryor ſhall have his action againſt his Sove- 
raigne, and where not. 


He Prior of x7. brought a Qwuare impedit againſt the Abbot of . and 

it. was good, becauſe his poſſeſſion was ſeverall, had by election, 

and not removeable by the Abbot 20 Ed. 3. Nenhability g. See Abbot 

Diviſ.13. cap. 3. But ſee 14 H. 4. fel. 10. Nenbab. 21. That yet he is to de- 

— the land of the Pryor againſt the Abbot, for the Freehold belongs to 
im &c. 

In Raviſhment of Ward againſt the Pryoreſs of B. ſhe all That 
the Pryor of St. obus is Commander of the Houſe, and that the Priorels is 
at all * made by ab —— _ ——— — — 
will &c. and the Writ abated; inti 
oreſs uſed to make Leaſes for years, had a Convent and common Seale, and 
their poſſeſſionſſeverall &c. P. 12 Ri. 2. Nonhab. 4. And ſee 2 H.. fel. 124. 
Triall 3 5. In Treſpaſs by a Pryor againſt an Abbot, under whom his 
obedience was. 'The Pryor all that he was perpetuall, had a Con- 
vent and Common Seale, Inſtitution, and Induction &c. And the iſſue was, 
whether he was removeable by the Abbot, and this tried by the Biſho 
Triall 35. Of an action for a Chapter againſt a Deane : See Abbot Divif, 
13.capl.g Ed.z.18. Brief 460. 


— * — 
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V I. there Nonhability ſball be by taking the habit of a Reli- 
gious perſon, without profeſſion, amd although profeſt ſhall 
bee avoided, and Pol not bee diſabled, and at what age, 

and by what he ſhall beprofeſſed. | | 


Ote, The Plaintiff ſhall never be diſabled becauſe the defendant al- 
ledgeth that he was profeſſed in Normendy, or any where elſe be- 
yond the Seas where it cannot be tried 12 H.. fel. 16. Nenbab. 2. 
that ſhe had 
been a Nun thirty years &c. Now it was no plea for the husband, that ſhe 
had left the Order by precontraR, unleſs he = alledged the 2 
re 


20 Non-bability. 
I - the taking of the Habite; for if ſhe were affianced to him after this, 
et ſhe is a Nun by Barr, which Herle granted, although ſhe were neyer 
feſſed in deed, yet if the did abide in the Order a year and day, , ſhe ſhall 
= eld a Nun alwayes; upon which iſſue was taken, whether ſhe had left 
che: Qtder before chat te took the Habit, and it was ſent to be tried to 
the Biſhop of the place Tr. 5 Ed 2. Nenbab. 29. But the habite ofa Monk 
is not materiall, if he be profeſt in deed &c, A. 19. Ed. 2. Brief 840, 

Note, That an Infant of twelue years may well be profeſt, and it is no 
plea, that he w-as not profeſt by the Ordinary, for he may be profeſt by his 
Deputy, A4. 1 2 Ri. 3, Gard. 1oõ. | i 


— _—_—_—__ __ ne CC AO” 
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V I1. Where the party Bal alledge Nonhability of his oven per- 
ſor, and how it ſhrll be avoided, aud where 4 Monk ſhall be 
0 bout his Sover. Sac. | 


Fi Debt ppon an Obligation, the defendant ſaid that — was 4 Monk pro- 
18 you are bound by name Siculer, and yon ſhall not 
fir 7 2 and Rich. Jane 8 You ſhall anhver &c. 
oo e wur of an lo it 
he is pro ee eve. an olptal who lah, 5 
3 offers to aver that he is a n — not. profeſt: Shard, | 
ye nothing to do with his Profeſtion, but anſwer to this which he 9 
0 che. ho at will Sec. P. 13 E. 3. Nonbeb F. . 
IHA Ae aglinſt a Sub- pryor, he alledged that he ebnet 4 
obedie . he eouldinor have action by which & c. Heng h Juſtice, yet h 
and agaimſt a Pifturber a Writ lieth, by which he ſnallan⸗ 
fer Tr. 22 £4. 1. Nonbab. 27, 
See 12 H. 4. fol. 17. The defendant pleaded Profeſſion in the plaintiff, 
he pteadedtoenabichimſelfin Aſſiſe, time was bro 
gainſt him by this defendant &c. E Heppel 104. See 34 H. 6. 42. Fl. 2 2, 


of this: 
In Treſpaſſe nſt two, Ifthe e 2 Monk profelt, if this be 
we, the whole a. 19. MR af 


He which is Cate partes any action, al- 
though he be preſent at the Ritt. 0 ay yen be anfy red, 2 Ed. 


47a. 11 Render. 34 Stenf. aid le ſhould de anſprered 13 Ed, 2077 | 
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1 111. N here Nonhability of ome of the Plaintiff halle of 
both, and where wot, 15 it of the party Plaintiff or Pe- 


ol at. 


ona Cui invita by two as heires , the ada faid, that one is 2 
1 Canon'profeſt &c. and for this, neither the one nor the other ſhalt 
be anſwered, becauſe they brought their action in Common 7 H,4 fol. 2 2. 
Nerbability 19. 
So in action of Treſpals brought by two, the one is challenged as Vit 
gas defendant confeſſed it, the whole Write abated 2 2. Ed, 3. fol. 1 8. 
Nos hab. 10. 

So in a _ impedit againſt two, the one faith, That he is a Monk 
profeſt, and for this the whole ſhall abate 14 H. 4. fol. 37 

The ſame Law is in Treſpaſs againſt two, the one . Monk 14 H. 4. 
fol. 2 2. and M. 19 Ed.z Writ 840. 
So in debt — woe an Abbot and Pryor donative his Com-monk 45 Ed. 


Zefol.g.Nonhab.25 
In an Aſſiſe by 5 husbands and their wives ; the one husband and wife 


P aſter apparance, the Tenant alledged the husband to be Alien 


Maas the — was good M. I. H. 4. fol. 26. Nonhab.20. 

ught againſt two, The one ſaid, that the Plaintiff was his 
Villaind ar — the other held himſelf to the ſame plea, whereby upon iſſue, 
if that he was free againſt them both 4.34. Ed. 32 Nonhab. 2 B. 

Taking of a husband by one Demandant after the Darrein continuance 
ſhall not abate the Writ, but for her part, becauſe the Writ was well 
purchaſed, otherwiſe it is if the Writ had never been good in the whole ; 
by Shard 12 Ed.. rit 258. Fitch. See 3 2 Ed. 3. aſter all abated” 

Upon a Writ of account is brought by two, one is Outlawed, the Writ 
ſhall abate in all T. 9 Ed. 3 fol. 22. it 461. 

Upon a Dam fuit infra atatem by two 2 a Releaſe of the 
Anceſtor was pleaded, whereby the one being e, the plea was 
ſtaied for all. 2 there Finch ſaid, if one * —— or Excommuni- 
cated all ſhall abate; but if it be for Felony, the other ſhall be 2 T. 
30 Ed. 3. l. y. Age $2.See 41 E. 3. fol. y. 

In an action upon a Bond by a Monk and a Secular man, it ſeemerh all 
eee, en Defr 14. „ l. 


: 
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IX. Where Nonhability foul b: alledged jor ai ef, Y don 
becauſe a Clerk Convit, ar T becauſe an Alien horn 


Illai the Pinan 36.00 p 
—. rhe Recon by which e wes ee A 12 


14. Conſpiracy 10. 


. _ Noon-hability. 


not come at the day, and Tam found a Villaine , this Triall ſhallnot bind 
me in falſe impriſonment brought againſt him 44 Ed. 3. fol. 22. 
In Treſpaſs for Battery in preſence of the King, and of his Juſtices, it 


ſhall be no plea for the d t to ſay, that the Plaintiff is his Villaine 5 
for now it is not lawfull to apprehend him in. preſence of the King 2 


27 Aſiſe P. 49. Villaine 18. whereto agreeth 27 Ed. 3. Je 93. 
m He that is delivered to the Ordinary as a Clerk convict, and in that 
time is Outlawed, he ſhall not aſſign Error in the Outlawry, before he 
have made his purgation, but let the Deane ſee the ſame well done fade 
vacaute, and in the abſence of the Deane and Chapter; & T. 13. Out 
2. And ſee there Thorpe ſaith, that being in the Biſhops Priſon, he 


be received to every ancient action, and ſhall be vouched, and his heire 
ſhall have the Writ of Mort de ¶Auceſtor of his: ſeiſin OutlaWry 2. Staa: 
ſaid, he ſhall not be anſwered againſt another, but i f he ſhall anſwer, it 


is not material ib idem. 


In a Precipe, the Tenant voucheth him that was in the Biſhops Priſon, 1 
as attaint of Felony; and c—_— he may make his purgation &c. yet age 
ſhall not have the Voucher by the Opinion, becauſe he is now out of the 


So if he who is at iſſue upon Non-villainage impriſon me, ſo that I ean- 


Law, and the Court ſhall reſpect the time preſent, and now he cannot be 


be ſummoned,, nor Execution had ag 


Voucher 137. 


A Merchant Stranger ſhall not ſue for his goods at the Common Law, 5 
but in the Chancery he may well by their Law; and he ſhall ſue a Denizen 
before the Councell; but a Denizen ſhall not ſue him there &c. 13 Ed. 4. 


fel. . Deni xen 2. and ſee there by what Statutes he ſhall be bounden.. 


—_— — — 
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X. Vnbere Nonhability by Outlawry shall be alledged, and 
' bow this Nonhability ball be avoided. and defeated by plas 


or otherwiſe. 


N Treſpaſs the Defendant ſaid that the Plaintiff is Outlawed at tlie ſuit 


im, as a man ſhall not vouch 2 
a man Outlawed, yet he may be reſtored to the Law, and 8 Ed. 2. Itis (anc. I; 


of D. by the name of J. S. of D. The Plaintiff faith, that at the time ec. 


he was — * S. without that cc. and this was held a good plea, be- 
intended to be the ſame perſon 10 Ed. fol. 13. Nonhab. 


cauſe it cannot 
14. 39 H. &, fol. I. agreeth. 

But where the Defendant alledgeth, that. the Plaintiff was Outlawed at 
the ſuit of a ſtranger, as a Mainpernor, by the name of J. S. Gent. he ſhall 
not avoid this by ſaying, that he is a Yeoman, becauſe he appeared before; 


alſo here the addition is not needfull, wherefore he ſhall traverſe, that e 


is not the ſame perſon &. 2.10 Ed. 4. Nonhab. 15. 
But he ſhall well avoid it by ſaying he is a Knight, being named Eſquire 
28 Hl fol. 1. In 


ſued 


| X on- hability. 


In Bebt the defendant pleads anoutlawry uf the plaintiff, by the name 
of 1.5. Gent. The plaintiff faith, that there are two, J. S. &c. and that the 
elder is Outlawed, and that he is the yonger; it is no plea, but is 
to his Edentitate nominis, for it is but delatory, and not in Barr 21 Eq 4. 
fol.15.Nonbab.17. 13.H.4. 12. Attion. 2 

He which was Outlawed, having his Charter of Pardon, was received a- 
gainſt a Stranger before a Scirt fac. ſued, for this is only to the party, c. 
4.44 Ed.3. fel. 27. Nenbab, 24 See the contrary adjudged Tr. 20. Ed. 3. 
Non bab. 8. and that he ſhall not be anſwered before a Scire fac. 
ainſt the party &c. and with this agreeth 21 Cd. 3. fel. 55. 
Nonhability 6. * 
In an Attaint upon a falſe Verdict in an Aſſiſe, where he was Outlawed 
for the damages there recovered, and now had his pardon, it ſhall be a good 
recovery, though he had not yet ſued a Scire faciat, ] becauſe by this ſuit 
this recovery is amented, and all that depends thereon, 30. Book of 
Aſſiſe - P. ac. Outlamry 4. 

An Aſſiſe brought by two, one of them being outlawed, he ſhall be ſeve- 
red; and the Al e ſhall ſtand for the other 11 H. fol: 25. 30 Ed. 3. 
fol 7. | | 
He againſt whom execution was awarded upon a Recognizance, not- 
withſtanding the defeazance of an antidate delivered after the recogni- 
zance , brought a Writ of Error thereof, and it ſhall be received, notwith- 
ſtanding the Outlawry in the meane time alledging he having a pardon 
c. and Scire fac. ſued &c. and'thejJudgement was reverſed 29. 4ſſi/e. 
Plea 47. Nonhab.11. 

He that was Outlawed upon a Capias for a Fine upon diſſeiſen found to 
be by force, ſnall not have an Attaint before he hath his Pardon, but ſhall 
ſhall have a Writ of Error, becauſe it is to defeate the whole, and the At- 
taiut but to the Verdict, and had aſſigned Error that he was impriſoned 
c. 7 H. 6. fol. 44. Error 18. See accordingly, that the reverſall of the firſt 
* — ſhall alſo reverſe the Outlawry, and all that depends upon it, 
as the Jndgement in the Rediſſeiſin in the new Writ of debt upon the re- 
covery &c. But by outiug of the Execution by. Andita DQuerela upon a. 
late Releaſe the Outlawry againſt him upon the Capiat ad ſatifaciendum, 
upon the Execution, ſhall not be amented, for it ſdoch not diſ prove the 
former Judgement c. G. Ed.. fel. g. Mainpriſe 3 O. 

I conceive that he that ſueth Execution againſt me fhall not diſa- 
ble me depending the ſame, to bring an Audits Querela againſt 
him, becauſe Lam outlawed Cc. H. 29 Ed. 3. fol. 13. Andita Dierela' 
37. As he which hath an Aſſiſe againſt me, ſhall not diſable me at the ſame 
time by Outlawry &c.12 H. 4. fol. 17. 

He that was Outlawed upon a Capias ad /atisfaciendum upon a ſug- 

ſtion of a Releaſe of the Execution, ſhall have a Scire facias againit: 
1 „and then ſhall: have Pardon, not before I 4,Scire faciar 


Outlawry; , 


14 Admiralty. 


Outlawry was avoided, for that the party. was beyond the ſeas at that 


time, he was in the ſervice ofthe King, with a Certificate fromthe Cap- 


taine 2 Ed. 4. Rid 54. 
The defendant paſſed quite in an Appeale, by alledging that the plantiff 
was Outlawed in an action of Treſpaſs, without being arraigned at the ſuit 
of the King 17 Aſſiſe, plea 26. Outlawry avoided for this, that he was ſo 


pronounced after that he was delivered to the Ordinary as a Clerk convict 


I5 Ed. 3. Outlamry 2. Outlawry is well pleaded againſt the plaintiff by the 
name by which he is knowne, although he now ſue by another name, 


P. 34.Ed.$Outlawry 16. and he ſhall be put from his Identity of the 
name. 


$$$ $4448 $$+*02$$$4:260400540$30$00$$ $44 
$$>E5004$b0470450 3044: $004 $44 Iveq $544440 


Admiralty. 
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I. Where and in what pl ice the juriſcliction of the Admiralty is 
to hold plea, and of nat things. 


M, 10 Iac. in N Ote, that the Statute reſtraines the power of the Court of the 


Car Ban Admirall, that they cannot hold plea of a thing done within the 
Greenway & body of the County, but doth not reſtraine the Execution of 
Barkers caſe, that Court to be ſerved in the Land; for it may be that the party hath no- 
1 1 * * thing upon the ſea, and if he hath nothing they may well take his body 
he may t —4 within the Land, or where they ſhall finde him, and by the ſame reaſon 
the goods in they may do Execution of his goods which are on the land in any place; It 
executicn, is the Cuſtome of the Court, that if the defendant make default in an action 
though upon againſt him there, that he ſhall be amerced according to the diſcretion of 
the lend. the Steward, and holden a good Cuſtome by the Court, in Treſpaſs MA. 19 
2. That they / 26 a 

may arreſt and H.6.fol.7. Barr 210. | 

zake their bo- A Robber upon the Sea was taken, and arraigned before the 
dies. Juſtices, and hanged, being found guilty, 4. Afi/e, Plea 25. { orone 

3. They may 216. 


L _— Note, that the Coroner ſhall do his Office for the death done in the 


caution, hic h arme of the Sea, or great water, where a man may ſee from one tide of 
Is not a Receg the water to the other, ſo of other things there done, for the Countrey 
nizance but a may have Conuſance of them, and the Admirall ſhall not meddle; ſo it 


2 * ſeems of things done in the ſea, within the view &c. An. 8 Ed. 2. Itin. Kanc. 
, ry 


Stipulation , Coroxe 399. | gti ig) 


wherein the bees are bounden, and which tt owls to. Executors and E dnaciftrators the ſubſtance of x b 
1 Reparatum habere, jud icatum ſolvete, & de expenfis (ol eendis, 
22 By 


2 


x 
+ of 


Admeg{urement of Paſture, _ 71 


By the Statute of 13 Ki. 2. cap, 5. It is ordained, that he ſhall not meddle The Fariſdi- 
but only of things done upon the Sea, and this is confirmed by the Statute _ of ; = 
of 2 Hen. A. cap. I I- Which alſo gives double damages to the party who is „% — 
ſied againſt this Statute, and 10 /. to the King for a penalty, and the acti- 19 things wh. ch 


von for the party ſhall be grounded upon the Stature. are deve only 
2 And by he Statute of 15 Ri. 2. cap. 3. he hath no Cognizance nor Jus ſuber * ma- 
=  rifdiction of Contracts, wrong ariſing within the body of the County, nor 2 «lf the 


of the wreck of Sea, nor of death and miſdemeanor done in the great as pgs 
Ships which are hovering whe e Rivers, under the point of the ſame corpus Comi- 
Rivers neare the Sea, and no other place of the Rivers, &c. tatus,and there 

In a Replevin of his Ship taken in the Coaſt of Scarbrugb, in the Sea, . 945 adjud- 


| : c. And the Action well lyeth when the Defendant is come in by proceſs, a rat 


for Ferrſayd: that the King will have bis Peace kept as well in the Sea, as hecauſe be beld 
is ſayd, That a man ſhall not looſe his Soyle which is furrounded by the 34 done infra 
þ | 
F Aſſiſe, plea 93. | to the party da» 
| * 
> 
ſ! f 2111 1 Di 2 fit | ,the caſe agaiuſt 
Court of Adni - 
L. 2 An con ele Anf poſture; the i vit ard pleat to l cat; 
a ao arr] ges for. the 
'® tb : beafts chen ther tle * vitgh the numder and tlie over-pluz 156. 4dmea- 
4 Me Tectron . Book And m i v0 18 
ction ſhal be only againſt him who did — ov mr 
man adfibafiririent;c th tdelladarit Wed That ede wi the {zine number 
| E "eh 7 r 1 5: 8 
nement for which he had ſurcharged the paſture, he was put to anſwer, 
one Oregate 25 2 had ſuxc arge © c, He pleaded a Grants | 
| rd 7 211 pledge 80 1 Mhh 
F e OTH S ed 
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That every water that ebbs and flowes is an Arme of the Sea, and it contrary, which 
ſudden encreaſe of the Sea, although he MMalf not have the water &C. 22. he ſy.11 anſwer 
mean ids Mar. 
n AO e . (din upon 
„eit 1 | tm 
one in the 
£ 105 ) 03 5:3 thing done in- 
\ _ the I'Writ, xl 8 ade une ee 27 donble dama- 
Common in ſuch a pine by reaſqm of his Tenure, be had put thereifi wore, Regiſter 
hath Common in the ſame place, whg is not namięd in the Wit, for. the a- lietb for 
altie for a cers + 
an Aſliſe pending againſt him, c. 7et_becauſe he was ſeiſed of the Le: feewd, 
„n NN lid. iy FAT ak ' : | 
Admieaſurement was brou ght. for that whereas the Defendant had but 


- 
* 


in the Land, &c. Edw. 1. Avowry, 192. plea of a thing 
Poly de Hull. 
ma ge 12000. 
2 A | > 2 Dier 16 
Noe rde ier 160. 
EE—- K 1ꝓ—yᷓ—ᷓᷓ—— m 
Admceaſurementof Paſte, 
| | | ral) fur a 
comirarus and 
N Admeaſurement the Plaintiff declites, that where the defendant had * 
ration is pledthat there is Aber who J vemen- 
* CQjonf the wrong, and all ſhal be meaſured c. * 
Ke. 8 H. 6. fol. 26. Ane l. „ 8 e e eee 
Plaintiff himſelfe had ejected him of his Comm, & au of beaſt, and 
8 Ed. 3. Admeaſ. 14. U. 
onen 58 Hob . 


— * - 


Vide Book 


- 


Admeaſurement of Paſture. 
allowed, beſides the Plaintiff had the eſtate of the Grantor , ſo he ſhall 
not be of better condition; the Plaintiff ſayd, that he was Lord of the 
whole Town before, and the Grantor but of the third part, Cr. Aſark- 
ham Juſtice, We will enquire the truth, &. Vide Ed. 1. eAdmeaſurement 
I 5. That a man ſhall not have more Common then his Grantor hath, Vi- 
de EdVWv. 1. Common 24. N 
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II. Barr in Admeaſurement of Paſture. 


| 1* Admeaſurement, the Defendant ſayd, That S. is Lord of F. and was 
ſeiſed of the Land which the Plaintiff holdeth, and ſuppoſeth the Com- 


* 1 N 
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mon appendant to him and his Anceſtors time out of mind, as parcell of 


the Demeſnes of the ſame Mannor , untill ſuch time, when as he Com- 
mon in the Waſt ofthe ſayd Town was not appendant thereunto , that he 
did infeoff the Plaintiff and demands judgement. And the opinion was , 
That he could not claim Common appendant, becauſe it could not be a | 
ndant thereto in the hands of the Lord; although it were ancient Hyde 
d, &c. when it had been in the hands of the Lord, time out of mind 
ec. But if ſuch Lands had eſcheated to the Lord, or to his Anceſtor, or 
come unto him as the Land of his Villain, and he grant it over, the Com- 7? 
mon ſhall revive to the Feoffee, (as it ſeemeth ) And the Statute of 
Merton which is alledged, Common to Feoffees ſhall be intended only 
of Feoffments made before the time of memory, by Shard. who alledged 
the Statute of Weſtm. 2. cap. 46. That a man ſhall not have Title to Com- 
mon by occupation, if it be not time out of mind, &c. Tr.13. Ed. 3. fol. 
30. Admeaſurement, 7. 4 
Unity of Poſſeſſion of the one Land and the other in one hand, time. 
"but of mind, & c. ſeemes a . Barr in this Action; but if the Plaintiff 
can alledge the appendancy before the unity or poſſeſſion, the appendan- 
cy ſhall be revived by Feoffment of the Land, to whom, &c. as it ſeemeth 4 
by the opinion of Hill and Willy, 20 Edw. 3. Admeaſurement 8, P. 11. 
Edw. 3. Common 11. Contra. ä 
In Admeaſurement, it is a good Plea, that he is Lord of the Town, 


Prima Facie, but with averment, that the Plaintiff holds not of him, the | 


Action lyeth, although he be Lord of the place, Ed. 1. Adweaſarement 
11. 32. Ed. 1. Common 29. METRE a. 


i. 


— ” 


III. Admegſarement of Common abarred. 


* # 
8 


T ſeems a good Barr in this, That ſuch a cheif Lord, r, granted Com- 
mon to him for ſo many beaſts, &c. Ed. 1. 7 be) A Soo re 
Admeaſuremen: 


Admeaſurement 


Admeaſurement lieth not for Common appendant to a Meaſe, and there- 
fore Param ſaid, that there cannot be ſuch appendancy, yet the iſſue was, 


if it were appendant to the Meaſe 11. Ed.3.Common 17. 


— 


ILV. How Admeaſurement of Paſture ſhall be made, and what- 
ſhall be admeaſmred, and againſt whom the act ion lieth, and 


who ſball have it, 


1ttleton faith, That in Admeaſurement of Paſture, the Sheriff ought 
to ſummon the parties into the County Court, and they may plead 
there, and when Judgement is given that there ſhall be Admeaſurement, 
it behoves him to make it, and the Plaintiff ſhall be admeaſured, and the 
returne ſhall be ſpeciall, that he hath admeaſured ſuch &c. which are all 
which ought to be adnieaſured c. M.7 Cd. fol. 22. eAdmeaſure.2. And 
Zenney ſaid, that the Suitors are Judges, and not the Sheriff. Nat. Br. 
Fitz 215. C. 6.91 | 2 TW 
Admeaſurement lieth not againſt him: that hath Common appurtenant, 


and alſo by eſpecialty without number, but well where it is of a certaine 


number, and there it behoves him to alledge the ſpecialty, and to diſcharge 


him thereby & c. or otherwiſe he ſhall loſe the advantage of the ſpecialty, - 


if he ſay nothing thereof in pleading 22. Aſſiſe. p. õ 5. Aameaſ. 6. Fitæh. Nat. 
br. ſol. 12 5. D. 


A man ſtall never be admeaſured in his own proper ground, but where 


there be many Tenants, and one hath Common with another, the Free- 
hold of every one ſhall be Admeaſured for the others Common, and the o- 
thers ſoile for his Common &. but where there are but two Tenants which 
have Common one in the others ſoil, there Admeaſurement lieth not, for 
it cannot be ſuppoſed that he hath ſurcharged his Common, for this Com- 
mon is his own ſoile, who is ſaid to ſurcharge it by Huſſey and Shard, Green 
ſaid there, although upon the Admeaſurement all the Common be caſt in- 
to a certainty, yet the Judgment ſhall not extend but only between the 
parties to the Writ, and every Commoner who is g i:ved afcerwards may 
have a new Admeaſurement &c.18:&4.3 fol.30. Aameaſurement 7. 

Admeaſurement lieth not betweenLord and Tenant, but the Lord may 
approve, andthe Tenant outed by him ſhall haue an Aſſiſe, but the next 
neighbour which holds not of him ſhall have Admeaſurement againſt the 
Lord of the Soil EA. l, Admeal. II. & 32.Ed.1.Commen 29.Fitz. W. B 
125 D. that not againſt the Lord. 8 3 

vet — Lord may approve againſt ſuch neighbour by the Statute of *. 
2 cap. 46. | 


The Plaintiff in this action ſhall be admeaſured as well as the defendant, 


if the Lord himſelf bring it not Ed.1. Admeaſ. 12. 
he Lord of parc ofa Town ſhall be admeaſured againſt the other Lord, 
E and 


25 


Vid. Fu x. Nat. 
Pre. 12,4. E. 


Non-habilty. 
and his Grantee ofthe Common alſo by the other Lord who had purcha- 
ſed the pare of this Lord who granted it IA. i. Adwmreſwremewt 16. 


+» Scroope ſaid, that Admeaſurement ſhall be made acroriing to the Free- 
if a Tenant hold the ſoyle of 


hold, and not according to the Cauſe; and ö 
the Common, in common with the Lord, Admeaſurement ſhall lye againſt 
him &c. P. 32. Ed. 1. Common 29. And ſee there that Admeaſurement ſhall 


not be made by peices. But in this Writ the defendant ſhall well Barr the 7 
Admeaſurement of parcell, and of parcell thereof, by Berry, as where the 


Lord purchaſeth a Tenement in the Town now having regard thereof, he 
ſhall be admeaſured. | 


If a Tenant ſurcharge the Common, the Lord may not take the beaſts | 


damage fezant before Admeaſurement made if ſuch Tenant hath Common # 


appendant there, but he may approve &c. and ſo it ſeems, that after Ad- 
meſurement, the Lord may take them damage fezant forthe ſurcharge AA. 


10 Ed. 3. fol. 38. Common 16. 


Alanbray ſaid, that none ſhall have this action which had not Common 


appendant 18 EA.; fel. 30 Fb. fel. 125. b. d. 


fared, yet he who was not party to the action ſhall not have the Secoxd 
* , but ſhall have a new Writ of Admeaſurement, by Greens 
18.E4.3.f01.30. 


It lieth for him who hath not eſtate but for terme of life 5. Ed.3 fol. 43. | 


—— — — —— — — — 
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V. Where ſecond Superoneration lieth, and where not. 


Enny ſaid, | 
FT Judiciall made in the Common Bench, but where the Adreeafurement 
was made C vram Fuſticiariis and not by the Sheriffe , but if the Admea- 


ſurement made by the Sheriffe be removed+by Writ of falſe Judgement, 


and after the Judgement is affirmed here is Court ſhall award a 
fecond Superoneration, becauſe the plea is before c. But Danby faid, 
if the matter become here, be it removed duly, or not duly, the ſecond Sa- 


A.7 Ed.. fol. 12. Admeaſurementt 2. Fitz, Nat. Zr. 136. 


New Admeafurement lieth for him, who was not party to the firſt action 
being now grieved; ſoa ſecond Swperoneration for the party alone to the 


Writ of Admeaſnremert 18. Ed. 3.fol.3. Admeaſurement 7. And ſuch Te- 
nant in new Admeaſurement ſhal not render ſuch damages as the Statute of 
did give in the ſecond Swperoneration, nor ſhall he forfeit his beaſts 
Fitx.- N. Br. fol. 126. 


If a Tenant ſurcharge aſter Admeſurement made, altho all be admea · 


av . ＋ 
. © 


that a Writ de ſecunda ſuperoyeratione ſhall not be ſaid to be 


Common 


8 2 


peroneration ſhall be awarded, and ftand untill it be reverſed by Error &c. 7 


i N reſcribe, for ſo it ſhall be intended that he clammes ri 
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Common. 
I. Common open, am bow it ſhall bs uſed, 


Ote, If a manclaime Common appendanc, he ſhall ſay no more, Note by Hales 
but that he is ſeiſed of a 3 to which &. and half not 2d Fiz. 26 


r n appendaxt 45 
Common by preſcription, and not by reaſon of pperidancy lancy, b tis, preſcription, and 
and — granted it Ha. H. 6. el. 22. Commor4.45. E fy 3. Cen- hong 
a” 1, — puny 
Aman alſo ſhall not uſe this with his own beaſts, other then drofe ** — COncre- 
which lcxer aud duag c, as Horſes, Oxen, Kine, and Sheepe, and not with 27 .. 
other. By Priſat and oile,and Prifet id, chat a man mall nor preſeride 21 H 7. 35 
to have Common appertaining for all beaſts. Alſo they ſay, that a man muy 4 H. 6. 13. 22. 
preſcribe to have Common appurtenent for certain times, and eons H.6.10, to . 
dition; as for example, ſo long as they ſhall be dweſſing upon fuch Lands, * 10 *. be 
or untill his land be ſowed &c. 37 H., fol. 34.Common 7. | xl ho 
Note by Ngwton cleerly, that he which claims Common appendant, ples double, 
ought to claim it Ratione Moſſuagis, otherwiſe it is not good, and the if- and it bclongs 
ſue was taken accordingly 22 H:6.fot:4.3.(ommon 4.vide P: i I Ed: 3. Com. wy, to — 
men 12. where challenge was made becauſe he claimed Common 27 * * 
dant to a Meaſe which could not be admeaſured, and yet admitted 8 ahid it is in 75 
A man may well uſe Common in the Waſt of G. appendant to his Meaſe many Texaxcs 
and Lands in C. with Beaſts couchant and levant there, although that they 45 dan manure 
did work from day to day at his Plow in B. where the Towns did not en- e {a4 v 
ter-common &c..M:10 Ed: 3.fol.56.Common I6. Vid. 40 E. 
Thorpe, Baſſet, and Banck ſaid, if a man had uſed at all times a Com- in a Xeptevin 4 
mon with his Beaſts, couchant and levant in one certain place time out of max «r/ſcribed 
mind & c. that this Common ſhall in Law be adjudged appendant; and he #9 baue con- 
ſhall not have it as in groſſe, if he eannot prove that he clatmed it at all 32 — 
py 0s among the Commoners as in groſſe &. 22 Aſ5iſe:Pl:; 36. Common 9 — y 
I 9:6%c. | Vid. Next be- 
Note, per ¶ hoe and Danby, a man may have Common in a Piſchery fore. 
appendant to his Free- hold, as well as Common of Paſture 4 Cd. 4. 29. 


Common 8. 
In à Replevin. of Beafts;; the Dyfenda nt avowes the taking in his aj - 
provement of Waſt, leavi 


ing ſuſſcient gc. And note, that the LET 
- the Plaintiff, to pt 
2 C 


ſhall be according to the quantity of 


( 


28 p 4 ommon. 9.5 
&c. And he ſhall not have Common appendant to the Land newly ap- 
roved: alſo it ſhall be according to the quantity of his Land in another 
Ion where the Towns enter- common & c. 16 Ed:3. Common 9.10 Ed. 
2. Cobb W ꝶ2z . a9, TRUST 1 
The Lord ſhall have Action of Treſpaſs as againſt a Commoner, that 
ſhall break his approvement for Common appendant, where had ſufficient 
left, and that ſhall come id iſſue in the Action 10 Ed: 3. fol: 15. Commn 


15. pe 
Ifa man be diſſeiſed of his Common appendant, and alieneth the Land, by 
and taketh back an Eſtate &c. he ſhall not have an Aſſiſe of Common by 
- Filby, which was granted, becauſe now he hath the Land to which &c. by | 
later Purchaſe: Alſo it is agreed there, if a man purchaſe the Land in which 
&c. that yet this Common ſhall reyive by ſeverance of the Land back a- 
gain, as by Alienation &c.and yet it was extinct: Scot, this is for the Vici- 
nage where others Common there. Alſo, when all was in one hand, he 
ſhall uſe this as Paſture, though not as appendant 4 Ed: 3 fol:45. Com. 17. 
Vet ſee P: 11 Ed: 3. Cemmon 11. Iſſue was taken, if both the Lands were in 
one hand &c. and ſo the appendancy extinct, notwithſtanding the ſeverance 
afterwards 14 4ſ:P:21. the Aſſiſe awarded notwithſtanding the unity of 
poſſeſſion was pleaded, Common 18. vide of Extingurſhment 11 H: 4. fol: 
TY 8 © AR as : 3 ; 
Uſurpation ſhall not gain Title to Common, unleſſe he have had poſſeſ- 
ſion time out of mind 10 Ed:2.Com mon 22. METS: 4 
- The Statute which gives Common appendant to the Feoffee of the Lord 
is to be underſtood of Feoffments made before the time, whereof the me- 
mory of man &c. not after 18 Cd. 3, fol. 3 0. Admeaſ.7. See there, and ſee 
17. Ed. a. Common 23 | | | 
26 E. Co 1B. A woman ſhall not have Dower of Eſtovers appendant not certaine , in 
adjudecd ac- like manner if they deſcend to many heires, one only ſhall have them, and % 
co: «ingly of the others allowance from him &c. M:2. Ed. 2. Dower 123: 05 


. 


Common in. In an Aſliſe againſt the Lord who furcharged the Land, fo that the Te- 
oral nant cannot have ſufficient, as well as if he had approved more then he 4 
lowance f or j. ought by Jerr. 3 2. Ed. I. Common 29. be. 
Ad. ſaid, that the Lord ſhall never avow the taking damage feaſant 

of beaſts Couchant and Levant upon the Freehold to which a man hath 7 
Common appendant for the ſurchage, before Admeaſurement be made ; 1 
D Re ICE: © if 


— — 
— 
* — — 


PSF 
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* — 1 I. Common appurtenant, and how it ſhall be uſed, b 0 ; 
9 E.43. 14H, ; 


66. 4H.6.12: N JOre, If a man preſeribe to have Comtion zy reaſon of hls Land for al 


_ = % | VAmanner of beaſts, this ſhalt be ſaid to be Common appurteaant, and 


made in groſs not appendant Ye ſupra 37 H6fol.34: Common 7. 
H. 2.7. 5 


A 


7 
* 


A man Grants to T. a Meaſe and Land cas communia in mori: & ùrtue- 
ris, this is common appurtenant according to the quantity of the Lang per 
[ Opinion, and it ſeemes by Hil that be have Common in Twrfary: 
alſo, if there be ſuch uſage there c. 15. Aſſiſe P,5.Common 13, c. vide 
15. Bien 15. C 3. Aſſiſe 3. and there that an eſpeciall Grant of Common, 
and no Town limited is void. | by 

Treſpaſs of Trees carried-away by the Biſhop, the Defendant as Tenant 
to the ſame Biſhop in B. juſtifies the taking by preſcription for ſheh of 
the Tenants which: firft came, as of the boughs of the Frees blown 
down by the wind, or cut dow by the Biſnop and which he and his 
Anceſtors &c. as terr-tenants have uſed as Common appendant to the 
meaſe of B. &c. and it was a good juſtification, but it ſeems, that thils is a 
profit appurtenant, as he which preſcribes to have common of Turbary 
to dig, and ſell at his pleaſure, this is. appurtenant by u &c. T,14« 
Eg. 3. Barr. 277. 20 i A 

A man grants quandam aſſertam terra cum communia turbariæ quantum 
pertinet ad duas bovatas terre in T. this is appurtenant, becauſe newly 

ranted, alſo. Herle ſaid, that Turbary cannot be appendant unto Land, 
7 Ed'z.fel,4z. Aſſiſe 134. | IT 
Common appurtenant may be well uſed in the night, 3 Ed. 3 fol. 24 

If I be enſeoffed of Land, by reaſon of which I ought to have Com- 
mon, and IJalien to another the Land, who uſeth not the Common, but 
ſells it over, his alienee ſhall never have the Common, Ed. 1. (ommon 24. 
A man grants quandam aſſertam terra cum communia turbaria, quant um 
pertinet ad duas bovatas terre, yet this is in groſſe not appurtenant, berauſe 
Turbary cannot be appurtenant to Land by Herle, 7 Ed. 3. fol. 43. Aſſiſe 
134. ſee before Section 4. & quare. 


— — 


* þ m 
, * 


111.” Common in groſſe, and bam it ſb di be uſed.” 


B Y grant of Common, whereſoever, the beaſts of the grantor have 
Done, the Grantee ſhall have in the place where &c: although that af 
terwards it ſ-all come to paſſe that the grantor had no beaſts, otherwiſe it 


s of Common, whenſoever, for there it behoves at all times, that the 


: 


&c.9 H 6. fol. 36.(ommon 2. 
Note that he which hath Common in groſſe by preſcription, as he and 
his Anceſtors &c. without number, ſhall uſe it with what heaſts he will, and 


© . - 


grantors beaſts firſt were in &c. Dnuere of ſuch grant in Fee whenſoever, 


7 
mon for 20 beaſts granted to me, 


niay well agiſt beaſts to be there. by Bab. Hartin and Paſtor: ſo of Com- 


it be not expreſſed of mine own, as al- 


ſo if one preſcribe to have Common for his own beaſts, he cannot pur in 
others, by Martin 11 H.6.Conjmon 3. 


If 


Pp 
09 
. " * 


P- 


26 


ten Cores of Wood by the year &c. And Ido not take this p 


$: 7M Common. 
If a man grant me Common dor my life for n or 
c 
or three years, I cannot by this take ſo much more the next years which 


or t W] Woo 


follow, for this is a thing annexed to the Land, and I ſhali have remedy bß 


Wru of anmity per Curiam T. 27 H. 6. fol.1o.Common G- 


A man grants Common of Paſture to R. in Paſtaris ſuis to go wich his 5 
| , nd the Openion ſeemed hace ſal have Common according to 
thar which be hath uſed after the Gragt, wirbout alledging that the beaſts 


oftheGrantor went there Hal 11 EA 3. Common.10: 
A man grants Common by Deed, which he willeth to be infra metas of 


which was ſeverall upon ſuch Grant, the Common only fhall be charged 
by Hi#.14. Afife.P.22.Common 12. 


benda: of the Common of ſuch a Town, the Jury found in an Aſfiſe chat 
the Gramor held all his Lands in this Village in ſeverall, and chat tile 
Grantee was ſeiſed &c. and it ſeemes recovered upon the matter. But 
if the Grantor had a place in the Town which was Common, and another > 


den a man Grants Land, and a Meaſe wich Common, this ſhalt i 


be talen to be Common appurtenant, and not in groſs &c.15. Af. P. 5. 


Common.13. 


In an Aſſiſe of Common claimed by 5 in groß, and found 
Common not with their 

Beaſts Couchant in any certaine place, but with beaſts of their Granges, 
and with their beaſts driven to Faires &c.whereapon he recovered: Here 


that the Plaintiff &c. at all times had uſed 


agreeth 22. Aſſiſe.P.36. Common 19. vid. Diviſion t. cap. 7. that uſage made 
fach Common to be appendant. pf 

A man Grants eighteen acres of Land, parcel! of his Land in B. fimilier 
cum communia paſture in omnibut terris ſuis, the Common ſhall he under- 
ſtood of all Lands in the ſame Town, and intends Common without num- 


ber, and the Grantee in an Aſſiſe made title, that after he granted the 5 
Common to J. P. who was ſeiſed, and regranted unto him, and he was ſeiſed 
untill. & c. all found accordingly. But that J. P. was not at any time ſeiſed 


by the Grant, nor put in beaſts, nor had any beaſts to put in, yet the plain- 


tiff recovered by Award, becauſe the Common is in him by the Grant 


without Livery of any man; as Grantee of an Avowſon may well grant it 
before he hath. preſented, and the Grantee fhall have a Quare impedit at 


28 avoidance c. 36. lih Ae. P. 3. Common 20. Vide Common 24. 
8 | 

Note, Common, Way, nor Eſtovers appendant , cannot be made in 
oa nor ſevered as Common appurtenant, Villaine regardant, and Ad- 


* 
t 


| 1 rant of Houſe- boote and Hey-boote, the Grantce fhall have no- 
— wet 


appendant may 5 H. y fol. 7. 
r new building Ed. 1. Comwen 28. 


IV. Comme 


F 


IV. Common for cauſe of vicinage, and how it ſhall be uſed. 


| Ote, that by 2 of many, that no Lord ſhall claim Com- 
= Noo: by reaſon 0 e but onely ſuch Lord as is ſeiſed of the 
Jon in poſſeſſion, and he ſhall have common for him, and his freehol- 
ders and his free tenants, and lies for term of years, 22 Hen. 6, fel. 51; 
Common 5. 3 

Common by vicinage, is by preſcription, and the Lord approving 
ſhall leave Cn ſufficient Common, according to = quanti- 
ty of their Land, 16 Ed. 3. Common 9. W. 2 cap. 46. 

g Beaſts working in one Town, may well Common in another Town, 
which do not enter-common, by reaſon of the meaſe and Land in that 
Town, and their lying there &. 1 0. Ed. 3. fo. 16. Common 16. 

If he which hath Common appendant purchaſe the Land in which &. 
and afterfvards the Lands are ſevered by alienation &c. the Common is 
remiſed, and is now by reaſon of vicinage, 4 Ed. 3. fal. 45. Comma 17. 

So if a man ſeiſed of 20 acres of Land arable, enfeoff me of parcell 
thereof, I ſhall have Common in the reſt, and this for cauſe of vicinage, 
17 EA. 2. Common 23. 

Choke held clearly,that preſcription to have common by vicinage, could 
not be laid in inhabitants, which are not a corporation, but in the Lord 
for them, yet it ſeems by Danby and Littleton, they ſhall preſcribe in the 
uſage well enough, 7 Ea.4 fol.24.8 Ed.4. fol-43. Preſcription 16. 


— 
— 


i — 


— 


V . Approvement. 


1 an Aſſiſe of Common in an Acre of Land & c. the Defendant alled- 
Iged that the Acre was but a Rood, and that had an ancient meaſe, and the 
Rood adjoyning, and becauſe his Meaſe was not ſufficient for his neceſſa- 
ries according to his eſtate, he did build upon parcell of the ſaid Rood to 
charge his houſe, and of parcell made a Curtilage, and ſhewed how much 
ot every thing &c, and he ſhall not be compelled to take iſſue, whether 
the houſe was ſufficient for his Freehold before, but the Statute ſhall be 
underſtood, that he ſhall amend it according to his Eſtate to be ſufficient 
for his dwelling & c. by Cres 32 Cd 3. and 32 Afr. P.5.{ommon 14. 

Vide the Statute Anno 3. Ed. 6. cap 3. Approvements 3 That a man may 
well approve in his Land or Waſt to make a houſe and Land adjoyning to 
the quantity of three Acres, or to make Gardens or Ponds, to the quan- 


ty of two Acres, notwithſtanding Common claimed there & c. 


VI. Commons, 


Common. 


VI. Common. | 


IN Treſpaſſe by the Lord for caſting down a ditch, the other juſti fieth 
*for the uſing of his Common appendant , the] Plaintiff faith , that 
he as Lord e it and left ſufficient, and the other was compelled to 
anſwer theret ing nia 5 
tatem per 40. Nc. 1 0. Cd. 3. fol 15. ( ommon 15. 


in this Action, although the Statute ſpeaks, inqzir.veris -- 


Note, that a man for his Common appendant may break down the hedge by 1 


made upon the ſame Land, whereof ec. but if the hedge which inclo- 


ſeth it be made upon other Land in which he hath not Common, he can- oy 


not break it, but a parcell thereof to have a neceſſary way &c. 16. H. 7 fol. 
10. Common 36. - ad ak 1 

The Lord cannot take the beaſt of him who hath common appendant, 
dammage feaſant, before admeaſurement made, but he may approve 
againſt him c. which was granted, 10 Ed. 3. fol. 56. Common 16. ä 
Note per Curiam, if a man grant me Land and Common &c.he- cannot 
approve contrary to his deed, in the waſt whereof the Common Cc. H. 
3. Ed. 2. Common 21, 31 Ed. I. ommon 27. 12 Hen. 3. Common 25. ? 
If the Lord will make a Dike for approvement, and the Commoners di- 
ſturb him, it is a diſſeiſin. Likewiſe approvement is well made by this 
which he after the gaining ſuch parcell to himſelf, without the encloſing 
with hedge or ditch &c.32 Ed. i. Common 27. | | By. 

If the Lord ſel! all his Land in the Town, ſaving his Seigmiory, yet he 
may approve upon the waſt, and ſhall have the agiſtment there, it ſeems 
not, if he alien all his Land with the appurtenants per How Juſtice, 32 Ed. 
1. Common 29. and ſee there that an aſſiſe lieth againſt him if he ſhall ſur- 
charge, as well as it he approved more then he ought per Berr. 

He that approves of the waſt ought alwayes to leave ſufficient Com- 
mon to the Tenants and neighbours, 17 E.2 (om. 23. & 6H.;. Com. 26. 
16 F. 3 · 09101 9.and by the Statutes of Mirtos cap.q. and M. 2. cap 46. 


An Aſlife lyeth of a lawfull approvement, as to the ſufficiency of pa- 
ſture, if he have not a ready way to the Common, or from the Common bi. 


to the water for his beaſts, 11 H.4. 25. In like manner, he that grants 


to me Common for a certain number of beaſts, every where in ſuch a for- 8 


reft &c. now he cannot approve in any part of the forreſt without my 
aſſent, although he leave me ſufficient, and more, and if he doth, an a- 
ſiſe lieth, Anno 1 2 Hen. 3. Common 25. | — 
Note, if the Lord alien parcell of the waſt, this is approvement, and 
the Feoffeee ſhall hold this in ſeverall againſt the Commoners by Stene & 
Mutf. but Scrope and Berr. ſaid, that ſuch approvement was at the Com- 
mon Law, and this not the approvement which the Statute giveth, by 
which the Commoners ſhall not by ſuch alienation and encloſure of the 
| Feoffee be outed from their Common there &c. 16. Ed 2.Warr,Char: 


Fers 31. If 


Was 
Tf a man hath Common appurtenant in three Townes, the Lord 

of one of the Towns may. well prone leaving him ſufficient &c. and 
8 t 


* 


this is underſtood having regard to the Common which he hath left 

th in all the three Towns, having regard to the quantity of his Free- 

at hold, to which &c. by Herle Anno 4. Ed 3. It. D. Aſſiſe 178. So ſo that 

% Lord who firſt approves prejudiceth not the others, becanſe it is a great 
: © miſchief thar none of the Lords ſhould approve &c. bay 

If aLordplow the Land, ſo that che Commoner cannot have his Com- 

„e mon, he ſhall have an aſſiſe: ſo if he in whoſe woods I have common 

of Eſtovers, cut down all the wood &c. by Markham and Richhill, there 
1 ſhall have a Quo minus. Hauck, this is true, and this Qus minus is an 

Aſſiſe, Az. H. 4 Jol. I 1. Action upon the Caſe 24. 
 Approvement for the Tenant againſt the chief Lord, 18 Ed. 3. 43. vide 


Alle diviſe17 cp. 3. a good cam. 
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Way. : 


To wbom the ſoilof the Common way belongs, and who ſhall have. 
the Trees and other Profits growing therein 


J 


Aone 
ss —— 
, 4 3 %. _ 
JAY If 


Ote by the Juſtices, that in the Kings high way the King hath 
nothing but paſſage for him and his people, but the Freehold, 2 E 4.9.Pur 
| and all the Profits, as Trees &c. continue to the Lord of the Pieſture or 
ſoil, %. 8 4 4 fol.g. Way 1. 2/24.4,9.Treſpaſs 5 apreed by Littleton Nc uf, 


and Danby, and hereto agreeth 6 Ed.; fol. 23 andt ere note alſo, if the E 


| King be bound to make a bridge to travell over my water, the ſoil is mine, the Leer. 
and che fiſhing in the water, and the way belongs to the King &c. 8 H. 7 5. b. 
. And if Nuance be made in the high way by digging &c. che King ought 240. 7 F. 3. Ir. 


to cauſe the puniſnment for the Nuſans, and the Lord ſhall have his a- 22 — 


ction for ligging his Land, by ate by, Memo granted, and he in be ſoil of a 


& which juſt ech the taking in ſuch way, it him to ſet down, that it is bigh way is in 
* the Kings high way, and ſo hath been time out of mind &c. M. 8 Ed. 4. the Lord of the 
2 fol. . Way I. wide 2 EA. 4. fol.. | . . | 1 7 * Manno, and he 
EF CSE x nan diſtrain in 


OL NID MIT RE ( 002: 0 ' ſuch ahigh way 
27 H. 3. 27. acc, but ſee there by Firzhs If 4 man make u Ditch troſſe the high wy, ny and 
12 borſe v ding in (he night fail into the ditch and am buyt, 1 ſhall have an Adtion upon the Caſe again 

in whe nde the ditch 2 Uhough it be in the Kings bigh way. 
r ee £2) Bhi t 8 n rhe wy 2 2% 
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Way \ 


II. Difference between the Kings bigh iy, and the Commulp 
Way. | | 


A LD Juſtice aid, that there is a way to a Town, which is a Com 

mon way, and not the Kings high way. Par», I hold all wayes to 
be the Kings wayes, but Common wayes I hold thoſe, which ſerve the 
people of Towns to go in their own fields, &c. 6 Ed.z.fel.2 3. “=. "= 


rs 1 7” — _— — 


III. #4 hat the-Lord of the ſoil may doin the high way. . 


N Ote, that the Lord may not go any — in the high way which may 
impair it, or ſhall be Nuſans to the Pa engers, but he may cut down 

kills to make it even, or make any other profit, which is no Nuſans &c 

32 Ed 3. Barr 261. | y 


be * 
— 2 ———— — 


IV: Where a water ſball be a high way, and that after the caurſe 
changed. . 
Ne T borp ſaid, if a water were a high way, which water iſſued by 
LW the ſoil of another Lord; and for one cauſe or other the water chan- 
ged his courſe upon the other ſoil, yet a man ſhall have an highway there, 
as before, as he had before in the ancient courſe, ſo that the Lord cannot 


hinder his courſe made anew, and faith, that Sr. Her/e adjudged- this 
in the Eyer of Nottingham 22 Aſs. P. 93. Barr.302. 


ee 


— 


— V. When and how a way ſhall be extinct and determined, and 1 


where it ſhall be granted withont deed. | Wy 
EN way dependant 1 
3 H. 6. 3 1. Is 


inct by Unity of poſſeſſion, 11 F.. ei. 
Yet it is held, if I uſe a way for my Mannor between two acres, and 0 

— eſpaſs the alien all but them, the alienee ſhall have the way, but if I alien thoſe tw 

52 2 & acres onely, I ſf. all not have the way by them, per Hil 20. Ed. 3. Admee dh 

. YA way - £ w | | 

appurienent to Jure ment 8. 

bis pauſe in D.: | | 

by Preſcription. % go to 8 secret of weed in C. the Plaimiff ſaid , that fince time of memory » I. N. 

was. ſeiſed of the Land wherein the Deſendant did claim the way and of the N, an d the opinion wal, 


i we) vgn HN of egſefſen. 1 | ; 


. 


— ke — 


Way. * 
Ila partition of a Mill and a Meadow, the way over the Meadow was H. 23, U is 
„ :llotted to him that had the Mill, and it was good without Deed; and he — 
ſhall have it as long as he hath the Mill, and an Aſſiſe thereof lyeth, yet of — 
a Way in groſſe which is granted to a Freehold, no Aſſiſe will lye, al . vived which 
= 1 hat the Grantee purchaſe the Land afterwards , to which he muſt go by wes ſuſpended 
o this way, 21 Cd. 3. fel. a Nauſaus 2. That Nuſans lyeth not of a way in 2 poſ- 
de 5 groſſe, 11 H. 4. Fel. 25. e | — ag 
: 1 vedſon of a way he ought 10 ew Ae eaitaingy, vix, that he ought to have 4 way from. Abe nee * 4 
Face, af from bis — to ſuch a Cloſe,or to the church, e be owght to [et ſorth the quantity of the way, viz. ſo 
mam feet, if be make title to the ſoil, 39 H. 6.6. See Book Emiries, be ought to claim certainty to go, carry, 

and recarry, and muſt chew from what time, and to what Freebold it is appendazt, Yet ſee 11 Hy. 82, the 
Defendant preſcyibed in 4 way over 4 bridge in B. to bis Manner in S. to carry viftualls axd neceſſaries over 
the bridge, and did not zhew to what place, and yet bolden good by Hanckford, vid. 30 H. 6,7. and 8: 
Vid. 20 Aſſiſa8. 4 man shall not \ave an Aſſiſe of a way, unleſſe it be appendant, and for a way in grof/ 
wo afſiſe of Nuſance lies, but an action upon the caſe, 34 Ali. 13. 


—___—_— 
—_—. — — — _— _—_— — 


VI. Way by Preſcription, and remedy for the impayrement 
£3 thereof. | REES 


5 Ction of the caſe againſt him who had plowed his Land over that 
. A tic the Plaintiff, &c. time out of mind &c. had a way to ſuch a 
Meadow, &c.and iſſue joyned upon title of preſcription, and found for the 
Plaintiff: And at laſt the Writ abated by award becauſe he ought not to 
bave this Action, but an Aſſiſe oſ Nuſans, yet had he the poſſeiſion of the 
Way, but not ſo ready, &c. 2 H. 4. 1. Action upon the caſe 24. as upon 
the courſe of the water turned in part, fo that the Mill could not grind ſd 
much, &c. An Aſſiſe lyeth, by Marc ham there. Tn 


— 8 * 1 _ —_— * = = 4 1 
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— 


—— 


VII. Where a Way ſhall be appendant is 4 Mannor, or Hoſe, &c. 
or by rea un of Tenure, . ES 


4 Ction upon the caſe for raiſing a wall whereby he could hot have his 

0 way which he ought to have, Ad ercleftar ration tenure (ne cc and. 

the Writ good, which ſaid Rat-one tenura: although he had it but for years, A man thall not 
Note there, This Action 1 where the way is ſtraightned, but where the baue a quod 


' permirrat of & 


whole is ſtopped, the Aſſiſe lyeth by the tett- Tenant, but: if chis be done hy wa, if ic be 


e -a Stranger; an Ation-pan the-cailyerhAndin the Aleſis neceſſary 7. ee 
„ 0 name all che terx- Tenants althoug — 8 8 3 #. ſome Frechs'd, 
0 


17 23 lover, os, u leh re rellfes de note en- 
nn forme Freebold'th"the high eat 6 cls by Fitictiden j E Nd. 30 N 4 9 H. c, 6, 
| 17 2 A * il IA. - 0 8. 1.26, . 


Ld 
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— 
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And ſoit was. adjudged Af. a8. and 29 


C: : 42. Action on the caſe, 13. 


in the Kings Bench in Giles. Caſe, ſo it was adjudged in the ſame. 
| Way in 0ferly, 


all yeare in the Lady Greſbams Caſe, for ſtraightning of a. 
I.nan Action oi the caſe, againſt a Prior, for not 
which he ought a | | 
deceſſors have made time out of mind, by which Bridg 


. * thoſe whoſe Eſtate he hath time our of mind, &c: by reaſon of his Manno 


ayring a Bridge 
he and his Pre. 


to make by reaſon df bis Mill, and whic be F 
e, the Plaintiff and 


of S. &c. uſed to paſſe with Victualls, &c. It was a good Title to the way 
without clayming it to any certain Free-hold; but preſcription is Title 
enough to paſs a Brid 
Action on the caſe, 30, 


e, and then where he pleaſeth, Tr. 11 H. 4. fol. 82 


9—f“M̃ä 


v 


III. V bat perſon ſhall be compelled to 


male a Way or 4 
Bridge. | 


7.Pona Commiſſion to enquire who ought to cleanſe ſuch a Brook, it 
was preſented, that it had not been cleanſed time out minde, and that 

no man ought to cleanſe the ſame; and moreover that the Abbot of D. 
had the Lordſhip over ſome part thereof, and the Earle of H. the Lord 
ſhip of the other part, and that t 
Townſhips, vid. & c. fad their p 
the Opinion was that it ſhould be eleanſed by the Townſhips, and the 
Lords in Common, and if tlie Townſhips had not the Paſſage, the Lords a- 
lone ſhould do it for their profit of Fiſhing &c. 37 A. P. 10. Barr. 


had the Fiſhing there, and that four 
age in the fame River, and thereupon? 


1 

7 The water that runs between two Lordſhips, is only to him in whoſe 
Lordſhip the Spring is, and ſo ſhall continue, although that by long conti! 
nuance it be driven in ſome places all into the Soyle of the other Lord and 
his Soyle increaſe; but if ſuch increaſe of the water be by ſodaine floul 


and vio 


nceof water, the other Lord ſhall not loſe his Soyle thereby: 


22 Aſſiſ.P.93.Barr.302, 
Note, That he who hath made a Bridge 

ſhall alſo be bound thereby, as if he had 

of! his Land ec. 44 Ed. 3. fal. 31. Barr. 203. 


V8.4. £4.3.)'Hethavis charged tocleanſe a Die by preſentment ſhall anſwer 


: 2 
of Almes time out of mind &c. 
en charged therewith by reaſon 


wards to the continuance of cleanſing it at all times after the preſentnent; 


and an Abbot ſhall anfwer for his owi time, where the Preſentment was in 


the time of his predeceſſor 3. H 
Note, it is held if a mas have 


n —— —. 
2 = Th: 4 n lye bet | 
5 preſcggrion cc. 8 H. 7 fil. 3. gart. iũ 8. 


without any. peer 
the Way and his Land, there it ought to be. bound by. 
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It was preſented that the Abbot of C. ought to repaire ſuck a Bridge, he 
for his diſcharge alledgeth another preſentment befo re, iich was, Aer 
he ought not to repaire but two Arches of the Bridge, Et pontem ultra 
eurſem aque et non fines ejaſdem pontis, yet becauſe it was all one Bridge, 
and ĩt appeared not there, who ougbt to repaire the reſt, ſo of no v 
he was put to anſwer over 47. Aſſiſe P. 37. Aſi/. 353. 

And note there, although the Soyle be anothers, yet he may well uſe it 
for makiug Reparations without his leave &c. 
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IX. Alſiſe of way, and when it hei 
N an Aſſiſe de libero tenemento, and the Plaintiff made his plaint of a 
way over the land of the Defendant, and it was challenged, becauſe this 
is no profit but eaſement, and adjourned, and now judged , becauſe that 
the Writ is de libero tenemento, and the plaint of a way which is no freehold. _. 
&c. the Plaintiff took nothing, but was amerced, 34 A. P. 13. Aff 


317. | | | 
An Aſſiſe of Nuſans lyeth for a way which is all ſtopped up, and this by 
the Terr-tenants or one of them. Otherwiſe an Action upon the caſe 3 3 
Hes: G. fol. 26. Action upon the caſe 13. Vide aiviſion 7. _ ; | 
Hancł ſaid, that an Aſſiſe lyeth not for not doing, as for not repairing, 
not cleanſing, c. But where a man doth that which he ought not to do . 


the Aſliſe lyeth, as by raiſing a Nuſans, or by ſtopping, &c.and for not do- 


ing, an Action upon the Cale lieth, which T hirn: granted, Trin: 11 F. 4. fol. 
82˙Action upon the Caſe 30. | 

In an Action upon the Caſe for ſtopping an hole by which the water and 
the fiſh did run readily from his Weares in his Mannor of zy:the Defendant 
faith that he himſelfe hath a Weare more neer, &c. and that which he 
made was in amendment of his Weare, and in his own Soil, and deman-- 
ded Judgement, &c. And for that the Writ abated : For the Defendant 
being Terr-tenant where the wrong is ſuppoſed to be done, the Plaintiff. 
ought to have an Aſſiſe of Nuſans by Gree», P.31 Edw:3. Action upon 
the Caſe 38. | oe 


— — — — —ͤ— — — _ = —_ 883 * —— . „ ——— — 
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X. AGion upon the Statuse, aad the authority of the Marſhall of 
the Kings hon o. | 


A Declaration in an Aion upun the Statute of Labourer, Liveries, for- 
feiture F Marriage ard others & c. and the forms of the ritt. 
| Bi an action upon the Statute of Labourers , declaring that the Defen--. 
Idant a certaine yeare, day and place took one A. out of his ſervice , and 
was compellcd to ſet down the day which hee retained the ſaid A. in cer- 
tainty, andthe iffue was, who firſt retained him, H. 3. H. 6. fol. 3 i. Action 


upon 


Aion upon the Statute. 


upon the Statute. Vide Fiteh upon this matter abundantly. fol. 167. 


In an Action upon the Statute of Liveries againſt divers ſuppo ng that 
they ſeyetally &c. and declares that every one of them had received a robe, 
and it was good. As in a writ of Dectes tantum, the Plaintiff declared a- 


gainſt every of them c. 41.8 Ed. 4. fel. 22. Action upon the Statute 5. 


Information for the King upon the Statute of Liveries , hee ſhall not re- 
bearſe the Statute, nor: alledge the certainty upon what Statute it wvas 
founded, and yet good: But ſhall alledge that A. ſuch a day, he did give 
unto B. in ſuch a place a piece of cloath to make him a Coate, and that 8. 
the ſame day received it, and made him a Coate, and uſed it, and it was 
held naught, becauſe hee did not ſhew where he uſed it. Huſſey alſo ſaid, 


2 


that he ſhall be puniſhed for the receiuing, though he never uſed it. Vid: 


the Writ H. 5. H 7 fel. 17. Action upon the Statute 7. 
In. Treſpaſs, declaring for hunting in his parke &c. and found for him, 
E could not have Judgement according to the Statute de parco fratto, 
auſe he did not make ſpeciall mention thereof in his Writ A. 47 Cd. 3. 
fol. 10. Action upon the Statute 13. See the ſame reaſon given in another 
ſuch like action by Beb: P. 9. H. ö, fol. e 10. yet to Paſton it ſee- 
med, that he ſhould have Judgement upon the Statute, becauſe it is gene- 
rall, & f. cap. 20. 


In Treſpaſſe * many, ſuppoſing they had broken his Parke, and ta- 


ken his wilde beaſts cc. One came and pleaded not guilty, and it was found 
that he went into the Parke to hunt but killed not any, and aſſeſſed dama- 
es, the Plaintiff releaſed the others; whereupon Halls awarded, that hee 
ould recover againſt him, and chat he ſhould be taken and had to priſon 
for three years, and make fine to the King, and at the end of the three years 
ſhould finde ſurety for his good behaviour afterwards , otherwiſe he ſhall 
abjure the land. 5 H. 5 fel. 1.7 udgement 62.Weſtm: 1.cap 20. 
Upon a Qæarẽ ſe intruſit maritagio non ſatigfacto by an Abbot, ſuppo- 


ſing that the Aunceſter held of his Predeceſſor Land and Rent, and that he 


offered him a convenient Marriage, and he refuſed , and incruded himſelfe 


we in the time of the Predeceſſor, no agreement being made with the Plaintiff, it 
Vid © $-part- and all held good without alledging the no agreement made to the Prede- *; 


316 in Pal- 


mers caſe the ceſſor, T. 11 H 4. fol. 82 Action upon the Statute 8. 


Lord ſhall have In this Action the Plaintiff declaers of a tenure in Knights Service, and 
the Fines le that he tendered a convenient Marriage, viz. M. the daughter of &c. ane 
value, without no tender without ſhewing the woman. 40 Ed. 3. fol. 6. Action upon the 
Statute Vid. Eliz. Dyer 255. If the Plaintiff in his Writ and Count ſuppo—- 


tender, 


Vid.C.z1.Afs | ; 
26. Br. Sa 2. ſeth a tender, yet gives advantage to the Defendant to traverſe it. 


to h. br. 362. In intruſion ofa Ward, declares the tenure, the ſeiſure of the Ward, 
69. the tender of the marriage, and that he refuſed, and married himſelfe elſe- 
W. Es 43 where within age, and entred at his full age, having made no agreement 
„with him c. the writ was good, which made the Defendant heyre to his 


* All 16. father alone of Lands given in ſpeciall taile to the father and mother, party 


the King, that after 


- Aftion upon the Statute. 


ſhe furvived; becauſe in the perſonalty, as raviſhment and ejectment of 
Ward, yet Finch argued to the contrary , becauſe the heir ſhall have 
anſwer to the Tenancy, although he held nothing of him, 43 Ed.ꝝz. fol, 
4 Action upon the Statute 10. 2 

Upon a guare inrrufet by the Leſſee, declaring, that as the Guardian 
c. and untill full age of the Defendant, to him 1 12 by the Leaſe 
which R. of whom T. the Father of the Defendant held in Knights ſer- 
vice, thereof made to the Plaintiffe, and ſaid how that the Plaintiffe was 
poſſeſſed untill the twentieth year of King Hen. the father &c. That this 
Defendant being within age, that is to ſay, two years before his full ape, 
abated &c. and the Wardſhip of the Plaintiff deteined untill the. day 
of the purchaſe of the Writ, and although it appeared, that if he were 
within two years of his age, inthe twentieth year of Ed. 2. that now he 
is of full age, ſo that he detained the Ward to the day of the Purchaſe of 
the Writ, which was in the ſixth or ſeventh years of Ed.3.ſo contranety in 
the Declaration, yet becauſe if it were more, yet it. is two years. Likewiſe 
the alledging of two years is a ſurpluſage of the Declaration &c. all was 
adjudged good, AA. 7 EA. 3 l. 58. Action upon the Statute 19, See there 
the Declaration in Ceſſatve ſhall be to ceaſe for two years, yet it is free 
to tender the arrerages of twenty years, if be arrear ſo long &c, but this 
is given expreſly by the Statute, &c. 

In valore maritagii, the Plaintiffe declared that the Anceſtor held of 

his death he ſeiſed the Land, and the body of the De- 

fendant, and granted it to him, that ke tendred him a convenient marri- 
age, and the Defendant refuſed &c. & xota, that the detaining of the 
Lands after the full age of the heir, ſhall in no wiſe be ſatisfaction to the 
Grantee of the King, unleſſe that the Land be ſued out of the Kings hands, 
for the Grantee: ſhall render the value to the King & c. T. 43 Ed. 3. fol. 
20. Action upon the Statute 11 | 

In a forfeiture of marriage the Plaintiffe ſuppoſed that he tendred.a 
convenient marriage, which the Defendant refuſed, and refuſedthe agree- 
ment made at his full age, contra formam Statuti, and. good, for this, 


= contra for mam Statuti is not underſtood to be but as an action was given 


by the Statute, but that the value & c. and note, that by the Statute the 
Lord is at his election to retain the Land for the double value, or to de- 
mand it by action, 18 Ed. 3 fol g. Adlian upon the Statute 15 2 Ed 2A. 
(tow upon the Statute 23. 

Forfeiture oſ marriage upon the Statute of Merton, he declared not, 
that the Defendant married himſelf within age, nor in what place &c. yet 
all good: but without tender within age action lyeth not, Hen. 14. Ed. 3. 
Attion upon the Stature, 16. the Plaintifte compelled.ro alledge what. wo- 
man he tendred 28 Ed. 3. fel. 92. Action upon the Statate 18. 

Forfeiture of marriage by the Aſſigne of R. of whom the Anceſtor held 
&c. and declaredupon the tender and refuſal within age, and the marriage 
agreement not made, and upon dus matter recovered the double b 

| the 


Actions upon the Statute. 

the marriage of himſelf, for the generall allegation of (che agreement 
not made) ſhalbe intended according to that which he ought to recover, 
ſcil. the double value; alſo the Plaintiffe declared that he was poſſeſſed 
of the body of the Defendant, whereby he needs not to alledge that he is þ 
heir of him that is dead &c. and alſo in as much as he was poſſeſſed, he 
need not make any mention of the Grant of R. Hil 14 Ed. 3. Action ? 
the Statute 17. «0 il 

In forfeiture of marriage, it needs not ſuppoſe in the Writ, that he is 
ſeiſed of the Wardſhip of the Land, for this is a ſeverall action, 2 G 4M. 
2. Attion upon the Statute 23. 

See the Writ before, and it ſhall be a good plea to the Writ, to ſay, 
that the Plaintiffe is now ſeiſed of the Land; fo that he may take the value 
according to the Statute, but when the heir had the Land it ſelf for him 
who is the aſſigne, action lyeth &c. Temp. Ed. I. upon the Statute 36. 

In a forfeiture of marriage it ſhall be a good plea to ſay, that his an- 
ceſtor held of another by priority, 2 Ed 2. Action upon the Statmte. 23. 
7 Ed.2 Action upon the Statute 32. 

In a forfeiture of marriage where he demands the double value, he 
onghr to declare upon tender and refuſall, but where he demands but the 
fingle value, he needs not tender 31 Aſs. Pla. 26. Action upon the Sta- 
tute 32. | | 

— action of a woman raviſhed cum boxis cc. againſt R. and a wo- 
man, the action is good, although the woman were dead, or divorced at 
the time of the action brought, and fo not his wife, 43 Ed 3. fol 23. 4. 
(tion upon the Statute 12 44 A.. pla. 13. agree, for it is not to recover 
the wife, but damages in this action. 

The King ſueth a Writ, which ſheweth (as it is ordained by the Sta 
tute) that if any man be put upon an enqueſt, and take of the one part 
or the other &-c. and the Writ ſhewerh that yy. and R. did take, and the 
Writ was directed to the Juſtices of the Bench c. and the matter ap 
pearing of Record, it ſhall be as ſufficient for the King as an Indictment 
Cc. 8 Ed. 3. fol. 30 Action MP1 the Statute 21. . $ 

T. brought a Writ againſt N Sheriff of S. in theſe words, Rex cr 

nat. &. Si T. Sc. PoneN. &c. oſtenſur quare cum inter &c. ordinatun 
quod nullus Vic. ponat in inquiſit. & aliquor nec aliter, nec alio modo quas 
ordinatum eſt per Statutum, & ſi c. puniatur &c. Predlict Vic. qui in q uadi "2 
inquiſitione inter R. petent, et pred. T. tenentem de Manerio de D. hominet mu 
mus ſuſſicient. nimis remotos, et magis ſuſpectos contra &c. per quod idem I. 
Manerium predictum amiſit & e. and theStatute Articuli ſuper Chart an Th 
that the Sheriff or Bailiff ſhall put upon the inqueſt, the neareſt, the mot 
ſufficient, and leaſt fuſpected, & declared that the Sheriff put upon the It 
queſt five which were not ſufficient, becauſe they had not an 100. ſhilli 
in Land, anddwelling far of, /ci/icer twenty miles, and ſuſpe&ed bet 

they had taker of R. to ſpeakfor him, ind forced the otfier x ſpeak i 

N andthe Writ and tite Record was viewed if they were an the Tg 
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Aftion upon the Statute. 
before they were put to anſwer, and did not recover damages, but on- 
ly for delay, not according to the value of the Land &c. & Ed fel. 30. 
action upon the Statute 20. | | OE” 
© Contra formam Feeſfamenti againſt a Prior, for that he did diſtrain him 


to do ſuit at his Court of T. the Defendant alledged this at the prayer of 
the Plaintiffe, Predeceſſour of the Defendant in allowance of ſuit due to 


ö 5 the Court of the Prior of P. for his eaſe &c. they. were at iſſue upon the 
ſeiſin of the ſuit to the Court of P. time out of mind, &c. A; Ed. 2. action 
upon the Statute 24. 


Contra formam Feoffamenti againſt B. and E. his wife, declares that they 
diſtrained him to do ſuit at their Court of C. contrary to the form, &c. 
where he nor his anceſtors did uſe to do this ſuit & c. and it was good 
without ſhewing of the feoffment, they were at iſſue of the ſeiſin of the 
ſuit ro the Court of C. time out of mind &., 3 AMA. Ed 2. Action upon the 
Statute 25. 

The Major and Commonalty of L. breught an action of Treſpaſſe 
upon the Statute of Foreſtallers againſt 7. declaring that he was a common 
| foreſtaller &c. of beaſts and wares, and fold them again at double &. 

and becauſe no certain fact was alledged, the plaint abated ; M. 3 Ed. 2. 
action upon the Caſe 26. | 
JI. brought an action againſt C. for that he did abet and procure Alice 
do ſue againſt him an Appeal of the death of her husband, by which he 


was impriſoned and afterwards acquitted, and the Writ and Declaration 
-** adjudged good, without alledging that the Appellor is not ſufficient, yet 


an action otherwiſe lieth not, and although that he had declared of Dama- 
ges of 1000 J. where the damages by award, for which action alone lyeth, 
were onely 100 J. AM.; Cd, 2. Action upon the Statut: 28. 

Action brought againſt the Bayliffe of the Biſhop of . for amercing 
him for a ſmall Treſpaſſe contrary &c. and therefore wrongfully, that 
whereas this Plaintiff ſued Actions of Treſpaſſe againſt many in the 
Court, &c. at ſuch a day, at which day he was eſſoyned by an eſſoyn a- 
gainſt all, and challenged becauſe there were not ſeverall eſſoyns againſt 


every one, and thereupon a non-ſuit was awarded, and he amerced a mark 


and diſtrained for it, notwithſtanding a Prohibition delivered to the 
Bailiffe in the preſence &e, and the delivery of the Prohibition not 
2x traverſed, if the amerciament were offered by his Peers, M. 10 Ed.2. a- 
Cion upon the Statute 34. 

Note, the Writ founded upon the Statute ſuppoſed that a man had di- 


| 1 ſtrained his Beaſts of his Plow, where he might have found others, & c. li- 


eth not but only between Lord and Tenant by Stone and Thond. Juſtices, 
for it is not granted to him which cannot fue a Replevin, and plead the 
fame to Avowry, and out of his Fee is no plea here, becauſe the Action 
confeſſeth the contrary, and the Action lieth before the deliverance made, 
or after, for the wrong, NN. 18 CA.. action upon the Statute 35. ſhews 


unto you, 
G That 
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Action won the Statute. 

That it is provided, ec. that every free man ought. to make an Attorney . 
at an Hundred, Court n, Mc. 100 that he brought the 
Kings Writ to the Court of the Prior of B. holden, &c. and prayed hm for 
to receive an Attorney for him, and he would not: And becauſe that the 


Mannor was ancient Demeſn, and the Plaintiff was a Tenant therof, and to 
be taxed * by the Prior &c. ſono free-man, for be ſhall. 7? 


not have any Action, but Right Cloſe, or Monſtraverunt, the opinion 


was that the Action did not lye, Temp. Ed. i. Attorney 106. 


— 
— 


II. Bar in Action upon the Caſe, 


I an Action upon the Statute of Labourers againſt the Maſter, it is a 
good Bar to ſay, that a long time before &c. he retained him at D. in ſuch 
a County &c. H. 3. H. 6 fol. 3 I. action pen the Stat ute. 1. 
Not guilty is no plea in an Action upon the Statute of Liveries, nor in | 


Decies tantum, but he muſt anſwer to the Writ, as, that he did not give 
contrary to the form of the Statute &. A. 8. H. 6. ſol. 10. action upon the 


Stat ute 2. 5 
It is no Bar in an Action or Information upon this Statute againſt him 
who top &c. to ſay, he did not uſe it: for yet he ſhall be puniſhed, by Ha- 


may plead not guilty, and gre thie matter in evidence. Newton ſaid, that | 
is to the action, : 18. 2 


But it is no plea againſt the Grantee of the King without alle ing this de- 
e hands of 


a ew 


Inn orte ture of Marriage, they were at iſſue upon the render of Mar- 


| 1 I 
Alion apon the Stams. 43 
L. Hage witkün age, and it was found for the Plaintiff who ptayed double da- 
8 6 oy But 7015 awarded but ſingle damages, eis damiva ion dautur per 
r ſtat utum and alſo Foricfactura quoad damna in duplo non intelligitur but 
© hen the Heirs marry rhemfelves trithin age ; and here it was confeſſed 
dat he was tnartied at full age, Pit 6 £4:3 Action * the Statute 14. 
L,. 12 forfeiture of tnarriape, tht Deferidatit aid; that the Anceſtor of the 

fa Ina Bt IC ald, & —— » 

>  pliniff whoſe Heir he is, did enfeoff 7. of the Land to hold by paying 

> twelve pence forall ſervices, which J. did enfeoff his Grand-father before 
tte Statute to hold of him, &c. and he could not compell the Plaintiff to 

IX 5frer to the Deed of his Anceftor to 7. but if he were ſubject to the 
Diftreffe of the Anceſtor of the Defendant, he . to have anſwered, & c. 
ard iffue joyned upon tlie Tenure, 18 £4. 3. 18. action upon the Starkte 

16. 6 
Upon the Statute of Merton, che Defendant ſaid, that he married him- 12 ſe feltare 
ſelf at full age, without that, that the Plaintiff tendred him marriage with- F marriage. 
in age, iffue taken cherupon, Et alli contra, H: 14 Ed. 3. action upon the 
Statute 16. 

The Defendant faid, chat he was born at D. and married himſelf at full 
age, iſfue offered, but he durſt aot demur without traverſing the tender 
within age, and the Venue awarded where the tender was aſſigned, Hal: 14 
Ea: 344i: upon the Starura 17. 

In forfeiture of Marriage alledged the tender certain, Dt operter, the 
Defendant ſaid that he was of full age at the time of the tender: «M/s con. 
tra, P: 28 Ed.; fol. g. action Ron the Statute 18. 2 

Not feiſed of the Land, &. is no plea; Alſo it is no plea to fay, that the 
Plaintiff was ſeiſed of the Land, and that he might retain it according to 
the Statute, for he had his choice, &c. But it was a good plea to ſay, t hat 
his Father held of another by priority, notwithſtanding the ſeiſure, & C. 
T. 2 Ed. 2. Action upon the Statute 23. Of Priority, 7 Ed. 2. altion apo the 
Statate 33. agreeth. * 

No plea to ſay, that the Plaintiff retained, &c. for the reaſon aforeſaid: 
And alfoir night be that he was Heir to the Meſn who had no Land, 1884. 
3.fol. 18. ation upon the Stathte 30. | 

The Defendant faid, that he had certain Lands of one D. in Knights 
Service, and'that he claimed the Wardſhip, and had the Wardſhip of our 
body, and granted the Marriage to one *. who married us to his Siſter, 
c. And foraſmuch as that the Plaintiff might have recovered againſt him, 
» Whodefotcedhim of his Ward, Judgment, #*c. and no plea, becauſe he 
> Aanfwetednottothe Tenure, nor the render ofthe Plaintiff, wherfore he 

ff did plead as afore, ſo that the Plaintiff was never ſeiſed of the bod „ nor 
of the Cuſtody. Iſſue taken, Alu e contra, H. 3. Ed. 2. ation apon d Sta- 
tute 27. | ; | | 
Note, that the Lord who recovers all in Damages in this Action ſhall 
not have execution ofthe Land _ was in his Watdflilp, for the Sta- 
2 tute 


44 


Adion upon the Statute. 


tute ſaith, 'Teveat terrum quuoſque, which is to be underftood by way of 
retainer, and not when he brings his Action, P: 33 Cd. 3. action upon the 
Statute 31. my | 

In a Writ of Raviſhment ofa mans Wife, and his Goods againſt two, 
it is no plea to ſay, that there was a Divorce made, &c. nor that the wo- 
man is dead, nor that one of the Defendants is a woman, 43 Ed. 3. fol. 23. 
action upon the Statute 12. See concerning this 44. Book ef Aſſiſe, P. 13. 
action upon the Statute 22. agreeth. 1 

The Defendant faith, that this K. who he ſuppoſed to be his Wife, at 
the time of the marriage, was but ſeven years of age, ſo that ſhe could not 
aſſent, and ſaid, that ſhe never aſſented afterwards, ſo that ſhe was never 
his Wife; and by the opinion it ſeemed to be a good plea, for before the 
aſſent at age it is no marriage to any intent, for no divorce ſhall be, and 
although there needs no new marriage yet it is meet to have words of aſ- | 
ſent, and thoſe of Matrimony, as, / take you to wy Hutband, &. Let Ing. 
ſeemeth, that he ſhall anſwer to the wrong , ſuppoſed if himſelf hath no 
right, 24.47 Ed. 3. action upon the Statute 37. | 

Ing. ſaid there alſo, if the Lord marry an Heir female within age, and 
1 ſhe conſent not at the age of twelve years, the Lord ſhall not marry her a- 
ain. 

A. ſued a Bill before the Juſtices of Aſſiſes, ſhewing that he following 
his buſineſſe before the ſaid Juſtices, and that one R. aſſaulted him before 
the Caſtell in their preſence, and with force and armes took his Wife from 
him, and led her away with his Goods; and the Defendant pleaded not 
guilty to all, and was found guilty by the Inqueſt, and was taken preſently: 
And note, that the woman was of the aſſent with A. and would not have 
an Aſſiſe proſecuted againſt him by her Husband, and her, &c. yet the 
Plaintiff recovered Aſtiſe, 39. Aſi/e P. i. 

A man was outlawed at the ſuit of the party in this Action, he was alſo *! 
indicted for the ſame matter, and outlawed at the Kings Suit, and after- ® 
wards came into the Chancery with the party, who acknowledged an - 
greement made with him, wherupon he had a Charter of Pardon, reciting ** 
all the matter: And this was alledged in the Kings Bench againſt the par- 
ty, and againſt the King, but the acceſſory who was indicted at the Suit of 
the King (this notwithſtanding) was put to anſwer,qz Aſſ.P.16, Ch: 18. 

Contra formam Feeffamenti againſt a Prior who diſtrained him to do ſuit 
at his Court of C. the Prior ſaid, that the Plaintiff held of him by doi 
Suit at his Court of P. and at the deſire of the Plaintiff for his eaſe he di 
exchange this Suit to the Court of C in allowance, &c. the Plaintiff tra- 
verſed the Seifin of the Suit at the Court of P. which was the Iſſue, . 
Ed 2. action on the Statute 24. vide the other Suit ſtood at the election of 
the Prior, whether he took rent for the Suit upon compoſition, &c. | 

A Wru, for that he diſtrained him to do Suit at the Court of O. againſt 

Z. and &. they ſay, that he holdeth of them as of the Dower of G. and the 
| a N | Ir Inher:tance 


ki © Hoe 4 


Aion upon the Statute. 


Inheritance of C. by Suit at the ſaid Court, of which the Anceſtor of C 
was ſeiſed before the limitation; and hereupon at iſſue, 44.3 Ed. a. action 
upon the Statute 25, and had aid of C. vide F itz.Nat.Br fol. 16 118 

Ic is no plea in this Action, that the Plaintiff gave him no Prohibition, but 
it is a good excuſe to fay, that the Amerciament was offered by his. Peers, 
and that he only did execution but as Bailiff, &c. 4.10 Ed. a. action on the 


Statute 3 4. vide Fitz. Nat. Br.fol.75. 


—_ — 
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III. Where Statutes made in England ſha!l bind them in Tre. 
land. | 

N Ote by Huſſey, that Statutes made here ſhall bind thoſe, of- re- 

land, which was not much gaibſayd by the other Juſtices, though 

ſome of them were of a contrary opinion the other Term, A. 1 H.7.fol. 3. 

action on the Statute 6, * SCE el 
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IV. Dpon ibe Statute of Wincheſter Igainſt then of a Ton, 
Wy upon Ilue and Cry not purſued. ' nm 
damages, & recovereth, he ſhall not have a Capiaz ee hh 


them, becauſe no wrong is ſuppoſed to be in them. but they, e e 
by a ſpecial Law, H.42 Ed. 3 gol. 1 1. E xecution 34. He may have an Eli 
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Ote by XK niver, Si he who was robbed, where Hue and Cr 
ed, and not purſued, ſueth thoſe of the To w wr yy 
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IN Debt by . and 4. his Wife, abhinff thà ett 
A ] OS Phiri. declare e 1 

N 10 N ot h: that the Childretutiac Vancal ol bite N 
of the Goods of their decęaſe Father Bulky 
= part of A &c. The Executors Gay, 1493 6% 
her father, and by her Father, knddemande#4d 


wards aver that this marriage w con i 
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Afton npon the Statiite. 


In a detinue by A. againſt rhe Executors of his farher, the Writ a. 
__ the Cuſtome of the Realm, that the wife ought to have the thitl 
art, the children the third part, and the reſt the Executors, and he de 

the third part as ohely child & c. The Action is not maintenable 4 

Law. by Berr. and Herle; and Berr. faid, the Charter is to be u. 
derſtood of the proper goods of Infants which were in the keeping of 
their father&c.P.17 Ed.2.detizue 58. but it lyeth onely upon a parteun 


Cuſtome of one County &c. 2 | 


Such a Writ was maintained upon the Cuſtome of a Countrey, A. F 
34. Ed. 1. Detinue 60. and Malm. faid, that he had ſeen ſuch an Action 
rounded upon the Statute of Magna (harta, and it was held no plea to 
fy, that the Plaintiff had a ſiſter not named, for if ſhe will not ſue, ſeve- 
lieth not here, by ere but ſee H. 13 Hes. 4. Severance 30, 
wher brine tinte, as heirs for the goods by the Ci 8 
Rot vj Cnr md. att tie made default, he was ſevered becauſe 
they nirghtlue fexerally, vi all agreeing and the writ and the Declaration, 
Tr. 1 Ed. 2. Detinue 56. the Defendant alledged Land demiſed unto him by 
his father, he ſaid, this was for debt, not for advancement, and de- 


murred. 

det inne declared, that the Cuſtome of Suſſex is, that the heir ſhall 
Bae! his Maca part be goods of his father, "who died inteſtare, g 
and alledgeth that they are come to the * of the Defendant, and 
in opinion o Tok was aga Pn e heamanges no doch 

and pe bor | be charged wi 

we e OVER . 85 Ra 1 85 2 been allowed at all times be 
2 h 5 1 f 39 Ed fol 9 Detinue n a 
8 hos malt iin fu Hen an Kto againſt the wife of his fcher by 

Caſtome of Carty, which giveth him in every Mannor or houſe 
his father, the principalls in every place, as the beſt bed, Table, Pot, Plow # 
6c. The The Wits. pleaded. in Barre by the Cuſtome, becauſe that ſhe hads þ 
joint eſtate with the husband, H. 30 "Ed. 3.fol.2.Detinue 51. 1 
648. Hong 16d! Action of Detinue agtinſt the Rrecuton by. 
her husband, and —— upon the Cuſtome of the Land, that if be 
have no iſſue or iſſue, if they be all advanced, that ſhe ought to have the | 


5 10 0 g n o, apd died wirhout 
du * 194979 16; 
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col 55 agreeth, 1 1 ih "Hs Def 4. fe 22 47. agreeth 17 K Ed. 4 
fe d.29. and the wife had Judgement againſt all the goods of the decea ſel, 
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in the Common Bench for the 
| 44 Action upon the Caſe 26. 
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and ſhe deelared upon the Cuſtome of the County to maintain her 
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VI. AGion on the Statute for regrating in Markets, 


N an Action upon the Caſe, declares that he hath Fair and Market, 
and how the Defendant bought certain beaſts, and fold them again in 
the fame Market without 248 That another Action was depen- 

Treſpaſſe is no Plea, P. 7 H. 4. fol. 
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VII. Action upon the Statnie againſt publiſhing of News: 


IR Thomas Seton Juſtice brought an Action againſt one Lacy, who 
alled him, Traytor, Thief, and Robber, in the preſence of &c. the 


= Defendant pleaded not guilty. And note, that falſe reports &c. whereby 
= diſcord or ſcandall may ariſe between the King and his people, or the 
great men of his Kingdome, an Action lies, and the Defendant was found 
>» guilty and impriſoned, and the Juſtices adviſed how to increaſe the dam- 
ages, 30 4. P. 19. Action ef the Caſe 41. and he ſhall be impriſoned 


untill he have found in Court him by whom the words were ſpoken, 
vide the Statute; and the Juſtices and other men ſpecially named, 2 Ri. 23 
Cap. 5, Welt: l. capiz 3. vide 2 N. 2. cap. 5. 12 K. 2. ca 1 L. and t, and 2. 
and Micap. 3. a 


* 
r 


VIII. Aion uon the Statute, that the Sheriff would not ſet 


his ſeal to a Bill, 


— 


Man delivers a Writ to the Sheriff by Bill, and becauſe he refuſeth 
to ſeal it, others do ſeal it, and according to the Statute, and no 


wy the Sheriff returns tarde, and the party prayed to have a Writ to the Ju- 


. 4 Aſſiſe and had it and allthe circumſtances were found forhim : 
y the Jury upon an inqyelt of office, and dammage of fourty ſhillings, 
and would have had double damages, but becauſe none of the tone do 
Sy — 1 4 10 Ade 2 given by the Jury, and all this with 
ut putting tne Sheriff to his anſwer, 29 4. P. 58 4. 395. wem 2. 
cap. 39. A. 2. Ed. 3. cap. 5. | WIR 5 3955 22 
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Aion upon the Statute. 
I'X 5 ATiox upon the Statute that no man ſhall ſhip away oel 
but ſuch as ſhall find ſureties to bring in Bullion. 


Wools without finding ſurety to import Bullion for every ſack ac- * 


A 

E=fh 

Ax Information in the Exchequer, that ſuch a Merchant hath ſhipped * 
t 


Fd 
Thy 
ad 


cording to the Statute, and a Writ was awarded to the Cuſtomer of the 
Town, and gave him day:/#6 pœna to bring forth his ſureties, and te 6 
ſarety of this Merchant, at which day he made an eſpeciall return to be Mu 
diſcharged by the generall words ot the Statute, 36 Ed. 3.cap.11.300ls ,,, 
912: and 45 Ed.z. cap. 4. which grants that no Impoſition ſhall be de- 
manded of the Commons, nor of any ſack of Wool, but the ancient Cu- 
Rome of half a Mark, and that no impoſition nor charge ſhall be put upon 
Wools without the Parliament, and the opinion of the Juſtices was that by | 
them the firſt Statute of 14 Ed.3.cap.21. Cuſtome 1.2. was not repealed, 
yet the Statute of 11 Ri. 2. cap. 2. was allo put, 4 Ed 4:fol.3. Barre 309. 
14 Ed. cap. 4. 
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X. AGion upon the Statute, that a man ſhall not diſtrain in one 1 
County, and drive into another, and upon that, that be ſhall nat 


* 


diſtrein in the high ſireet, nor out of his own fee. 12 


A Writ upon the Statute for taking of his beaſts at S. in the County 
of Derby, and driven to T. in the County of Nett. the Defendant 
alledgeth how he holdeth this Land in S. of him by fuit at his Court of 
N. in the County of York, and that he did drive them by T. being in 
his next way towards N. and there detained them untill agreement was 
made with him, and it was held a good plea, P. 14 Cd. 3. Bar. 275. & vi- 
de 22 Ed. 4. ſol. 1 i. agreeth, and that the Lord may lawfully drive the beaſts 
to the Mannor, by reaſon whereof he holds of him in another County, for 
the Tenant may have notice of the driving, and this was the miſchief at 
the Common Law, and Af. 1 H 6. fol-3. agreed per Curiam, but H. 30 
Ed. 3 fol. 5. the contrary was adjudged, and that the Plaintiff recovered XR 
damages, taxed by the Court againſt the Lord who made the like juſtifica- 
tion of the Mannor out of which &c.in another County, and as tothe , 

Caſe of 14 E4.3.. it was anſwered, that there the Queen was Lord, who 
is a perſon exempt &c. and the Plaintiff recovered, ſed multi dixerunt 
quod male, for the Statute ſpeaks onely that the Lord fl. all be amerced 
&c. Diſtreſſe 16. | " BB. 
In a Writ upon the Statute, for that he took his beaſts out of his fee, 4 
where he was no officer of the King: the Defendant ſaid, how that a Wit her- de 
nam was to him directed, by which &c. and pleads this to the Writ, but 6. 


the 


® 
e 


*** * 
Adion upon the Statate?.. 
te Court charged it not, but to plead upon the cauſe of the taking &c. 

19 Ed. 3. Jar. 281. | | 

In an action upon the Statute for taking beaſts in the high way for a di- 
ſtreſſe and the Writ was at the beginning, as de communi conſilio ſo groun- 
ded upon the Statute, and in the end ſaid, contre legem & conſurtudinem 
= Anglie, and this is at the Common Law, ſo contradicting, but faith, that 
the Statute made the Law and Cuſtome, by which it is fe alſo it it is 
not needfull to ſer down the price, becauſe the Writ alledgeth the uking 
to be for a diſtreſſe, and not that he claims a property, neither is it 

Pull in the Writ ad grave damnunm & contra pacem &. M. 19 Ed. 2. 

r ut 842. | 

| Vide6 Ed.3.fol.23. The Iſſue was in the like action, if the taking were 

in the Kings high way, vide to what wayes the Statute reacheth. 

The Tenant may lawfully reſcew from his Lord, which he diſtrain- 
din the high ſtreet, or ſhall not have action upon the Statute, 17 Ed.3.. 
el.43. | | | ad | 
But it ſeems he ſhall not have an advantage of the Statute in a Replevin, 
decauſe he may have an action upon the Statute, 4 H.G, fol.2, .. 
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XI. Aion upon the Statute, that a man ſhall not ſel corrupt: 
victual. 2 | 
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He Action ſuppoſeth, how that the Plaintiff qguandaw buttam Rumney 
de prafato A. bargam. prædict. A. ſciens illam eſſe corruptam, & non h- 
lem , warantizabat eſſe habilem & non corruptam, pro quadam pecunia 
amma, and habilem was excepted againſt, becauſe it is with H. and taken 
way; alſo it is not needfull to alledge the certainty of the ſumme in the 
rit, but in the Declaration, and Martin and Babingtos ſaid, that the 
Narrant is to no purpoſe, becauſe an action lyeth without that upon the 
Statute, and lyeth upon the ſelling of the ſervant of the Defendant by 
Kis Commandement, otherwiſe he may traverſe the ſale, 9 H.6.fol.y3. 
Yo 90 upon the Caſe 5. A. 4 &d. ;: cap. 11. J. 23 Ed. 3. cap. 6. A. 13 
Ki. 2.8. | 
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| 1 XII. Adios upon the Statute, that a man ſhall not pay 4 Fine 
&. pro pulchre placitando. | 


A Ttachment brought by the men of A. a inſt che Pior of C. for 
Ada he diſtrained 3 make a Fine pro 9 
to the Statute, Ann 13 Ed. 1. Attachment 8 Marlb. cap. 1 l. 1 Ed. 3. 


cap. 8, 
N A 


X I I I. ATion upon the Statute of Admeaſurinent, 


A Dmeaſurement lyeth well againft 2 Lord of parcell of the Town, 
Aber Tenant who is not his Tenant, and it is a good plea to fay that 
he hath a Coparcener and prayeth aid &c. for Admeafurement fhall not 
be by parcells, P. 32 Ed. 1. Common 29. Ser the (aſe and Merton 


cap. 6. 
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XIV. An AGion uponthe Statute that be ſhall deliver a Copy of | 
a Libell. | 


wt 63 


2 2 r = 


pon Debate of an Adminiftration, it being ſeverally granted by two 
Biſhops, the one private upon ſuggeſtion, that the goods were in 
divers Dioceſſes, the other ſued a Prohibition upon the Statute to deliver 
him the Copy of the Libell, and furceaſe in the mean time out of the 
Chancery, and for not delivering hereof, nor ſtaying the proceedings, 
he ſued an Attachment upon the Prohibition, rehearſing the Statute a- 
inſt the Officer of the Court, and did ſurmiſe in the Common Bench, 
that he was in danger to be excommunicated, and by adviſe of the 2 
he ſhall have a ſpeciall Prohibition of the Court upon the Statute, to ſur- 
ceaſe the ſuit untill he hath a Copy, becauſe he hath an Action here de- 
pencling, becauſe he had not delivered it before: So note Prohibition gf 
the Common Bench, having Action depending there for the ſame cauſe, or 
for wrong done unto him for the ſame matter, A. 4 Ed. 4 fel. 37. Prohibi 
tion S. 2 EA. H. 5. cap. 3. 
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X V. Naclaration in an Action before the Marſhall and Steward 
of the Kings bonſe, and Barre thereiw, 


ction before the Marſhall or Steward of the Kings houſe for Treſ- 
paſſe, or upon any Contract made within the verge, but where the one 
or che other party is of the Kings honſhold, and if he do otherwile, the 
other ſhall have an action upon the Statute, Articuli ſuper chartas cap. 3+ 
10 Hen. 6. fol. 13. Action upon the Statute 3. and all that he hath.done o- 

therwiſe ſhall de null by the Statute. | 
Action againſt B. and. declares that where none ſhall be ſued in the 
Marſhafſs Court, where one party is not of the houſhold, that the De- 
fendant had there vexed him & . the Defendant pleaded that there is no 
fuch Record, the Plaintiff durſt not demur , bur ſaid, there 5 ſuch 1 
| » 5 | ecord, 


Nei by the Juſtices it was declared, that a man ſhall not have an A» 


TERED 
* 


Afiant upin the Statue, 


| iſſue taken it eg. P.7 H. . fol. 30. Jar. y. and upon ſuch 
Iiſict the Writ ſhall be ſent to the Matſhall and Steward, to certiſie how 


it was, 10 H.6 fel. 1 3. EHoppel 18. 


ion upon the Caſe upon the Statute, concerning a ſuit before the 
Mahal 2 and declares that the Defendant ſued him there, where nei- 
ther the one nor the other were of the Kings houſhold, and it was good 
whereby the Defendant would have eſtoppell by the Record of the Cou 
there, which is, Qwod talis ſeguitur, verſus talem de Hoſpitio Domini Regis, 
and it was no eftoppell, becauſe he is to defeat the Record by this Action: 
as the admittance of a ſuit in the Court of Rams ſhall not conclude me to 
have a Premunire &c. Tran.3 H.6.10 Hey.6.fol 13. Eſtoppel 18. 
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XVI. Conſtrufions for all Statutes in general. 


Nod by all the Juſtices clearly, if a Statute be made of ancient time, 
- N and never put in — it is a good Statute, and of effect to be 
put in execution upon occaſion, 11 H 9 186. and therewith a- 
goers 4 Ed. 4 fel. 3. upon the Statute of Wools ſhipped, and Bullion im- 


— that a Charter of legitimation made to an alien born by Heu. 6 is 
not avoyded by the Act of Parliament, by which all acts of the fajd Hen. 
were repealed by gene rall words, as it was adjudged in Bagats Caſe, 9 Ed, 
4. el. 2. Deni xen. I. vid. 4 Cd. 4 fol. 3. concerning generall words of Sta- 
tutes. 

The Chancellour ſaid, that a Merchant ſtranger ſhall not be bound by 
our Statutes which are iatroductiva nove legis, but otherwiſe it is of thoſe 
which are declarative ant iquæ legia, —— ſome ſay, they ſhall not be 
bound but onely by thoſe Statutes which are concerning forfeiture of 
merchandiſes, and thoſe ſhall bind as well aliens, as Denizens, M. 13 Ed. 
4.fol.g. Denizen. 2. | 

The King grants to the Prior of Edingten, and his fellow Friars, and 
their Succeſſours, That when any Tax, Tallage, Tenth, or fifteenth ſhall 
be om that they, their Goods , Chattels, Lands and Tenements 
{ball be quitted and diſcharged. and after the Clergy by Parliament grant 
a Tenth to the King, and the Collectors pray to be diſcharged for the 
Prior &c. and 1 the thing was not actually in the King, 
at the time e. and he himſelf party to this grant, who was one of = 
Clergy, yet the opinion us, that the ſpeciall grant made before ſhould 
not be avoyded by the generall words of the Statute, which gives the 
Tenth of all the conn as thoſe of Armas bavea Wricof t to 
recover Lands in tail, notwithſtanding the Stutute of #7. which gives a 
Formedon, fot ſuch a — — exclude any ſpeciall, = For. 
ſeſeur, but che Statute ſhall bind all choſewho'are'at the Common Law, 


H 2 at 


Adtion upon the Statute. 
at the time, and ſhall not exclude eſpeciall Priviledges, A. 19 H.6 fol.62; 
Grant 10. | 

The Kings grant to the Prior of Lewes, that he ſhall be diſcharged from 
the Collection of the Tenths and Fifteenths during his life, afterwards 
the Clergy by a Parliament Grant to the King a Tenth, Proviſo quod nulla 
perſona Eccleſiaſtica be diſcharged with the Collection, & the Biſhop writes 
to the Prior for the Collection & c. who ſends the Kings Letters Patents, and 


the opinion of Forteſcxe was, that he ſhall not be diſcharged, for by this 
means every one which * to collect ſhall be diſcharged, and the Bi- 


ſhop charged to collect, which he ought not: hodie contra, M. 10 H. 6. fel. 


12. Grant 1 1. & vide Tr. 26 H. 6. fol. it was admitted a good grant. 
The King in Parliament grants to F. and his heirs the Hundred of P. 
and afterwards by generall words all Hundreds were annexed to the Coun- 
ties by the Statute, yet ſuch a generall act ſhall not take away the inhe- 
ritance granted before, M. 18 Ed. 3. Petition 1. See the Statute by ex- 
preſſe words repeals grants of the King of Hundreds for life or otherwiſe, 
and after, but the Sheriff had allowance &. of the form &. 2 Ed. 3. 
ap. 1 3. Sheriff 7. 
Hugh Desþencer. was baniſhed in the time of Ed. 2. by Parliament, and 
after Yi baniſhment was repealed, and afterwards he made a Feoffment 
to one A. and after in the time of Ed. 3. this repeal was aniented by the 
Parliament, and adjudged that the baniſhment ſhould ſtand in force, and 
all his Lands ſeiſed, and the Land alſo of A. and the opinion was, that 
this later Statute ſhould have reference to make void all acts after the firſt 
baniſnment, and note, that this laſt Statute was made after the death of 
Hugh, yet all good as an attainder of a man after his death by Preſent- 
ment, per Scot is good, Trin 15 Ed. 3. Petition 2. 
Rediſſeiſin lyeth not but upon a Plea which commenceth by Writ, and | 
before the Juſtices, and not upon freſh force in a Town &c. alſo it to 
be per primo, Juratores, & alios, Merton. cap. 3. M. 14 E. 2. Rediſſ. . and by 
the Statute of . 2. cap. 26. Rediſſeiſin is given upon recovery by default, 
Reaic. vel alia moda fine recognit. aſs. vel furat. 


— — en ts * * * — 


XVII. Where the Satute ſhall vt extend to all , that is withia 
tbe expreſſe Letter thereof. 


5 Statute; of . gives Counter- plea to avouch generally, to ſay, 
1 chat the vouchee nor none of his Anceſtors had not &c. and faith not 
his Anceſtors whoſe heir he is ec. yet if the younger Son be vouched ag 
heir, where his father was ſeiſed, the Counter-plea ſhall be good, if him. 
ſelf had _ ſeiſed, becauſe not heir, &c. P.12 Ea. 3. Connter-plea dg 
Kencher 71. Sbard ſaid there. that the younger ſon had not an anceſtor 


within. 


Alion upon the Caſe, 
within the entendment 'of the Statute &c. and he may 'piv e the ſ peciall 
matter in evidence, vide 10. Ed. 3. fe,.30.agreeing in all. 


I. ibere an Aion of the Caſe lyeth againſt a Sheriff his Officer or 
Bailiff, againſt an Attorney, Eſcheator, or other Officer, who 
doth embexil, forge &c. 


Mah Vu F in 

- holds; that upon à recovery in Precipe againſt me by the Deſen- 1m f — 
dant, where I was not ſummoned, and the ſummoners, viewers and ſeems 10 be that. 
pernors are dead, Fſhall have an Action of the Caſe againſt the She. bean. 


wot 1 H.6.fol.1. Action upon the Caſe 1. the book at large ſeems — 


otherwiſe, but 6 H. 4. fol. 3. agreeth, vide 26 Book, of afſiſe, P. 48, infra — Writ doth 
Cap mT +595 S£1 1 not ye, ſee h 6 | 


In Treſpaſſe the Sheriff returns a Now eſt invent ut, whereby an alias c bi 1. 30. E. 3. 
pias is ſued, the Defendant comes, and ſaith that he is ſufficient, and may 6 48. 10. vide 


be ſummoned, and prayes a writ againſt the Sheriffe to anſwer the King, - : h _ 2 


and him for the falſity, P. 31 Ed.; — | ME and vejors,aud: 
An Action of the Caſe againſt the Sheriffe, who returned 5. eæactus, two of the ſum- 
where he was but 4. edu 9 H. s, fol. õo. and 81, Ad * 
Againſt the Sheriffes deputy, and the Attorney joyntiy for bloating opal 
for the imbezeling of his Deputy, fi. 19 Hen. 6. ſol 3 o. and a bill againſt the he 6 — the 
„ Sheriff, for it. 
% „ DEN ene bnd 2 ni mi ungen gige 2 | 
Af an Attorney or any 'grher ſue in my name, wichout*my will-Lihab 2.01.01 wa: 
have this Action 7 H. 6. fol 43. Action upon the Caſe 3 Debt. vide n 
| So 20 E. 
hin yn — Dyer 361. If an 


"+5, Attorney by ce 

Credit thus no ven and fraud; 

' Epos Withow a war- 

dhe, name ot a.v vant appear and 

\ 2] confeſs an acti· 
en 07 plead. 


Wie uitors, but if 44 9 acc. 
with. | 


Vid.14 b.7. * 
22 E. 4 1. and which was found before him by twelve men 


If the  Sheriffe 


ſuffer a priſoner 
o at liberty, 


mAh their conſent dec. falſe Judgement hath lyen 26 Bookof Afiſe,P la. 45. 
12. 

Where ſummons were returned in a Formedon, where it was not 26 Book 
CY A eie, pla.48. Bil 12. and this ſeems — the Exchequer — — 


his accompr, 1 ee fo that che party might have his action | 
2 as 1 ent e des bine and ads fort a ani 
Hath a / vp riff will outlaw him, he ſhall have an 
action of deceip ot or an Addon againſt the Sheriff in the Exchequer up- 
on his accompt, Ai53 Eg. 3. Euer 77; 
Action againſt the Eſcheator for — an office contrary to that 
ſhewed the office and the 
return certain, and it lyeth becauſe here he. is not Judge of Record, bur 
officer of Record, H.g. Hen.6,fol.60. Action upon the Caſe 6. ſo if he re- 
turn an Office where none was found, 21 £4. 4.,fel.27. nota, this is Law, 


before the Dee whether the office be found virtute brevis or virtute officis, 9 H. 6. &c. 


Abtian — 
Caſe lies; yet 


the partymay 
bave — 1 


Petition in Parliament, ſuppoſing a falſe Statute Staple, forged by the 
Deſendant, r into the Bench indorſed by weit to examige 
ch 


the Major and Clexk of the Staple, and the party, and although 
now no Majo Wy YE if there were at the-tinie&c; be fliall be examin 
and his examination ſtand of force, 17 Eu. 3. ſel 49. audita querela 22,. 
V. _ Fit ab. fel. gb. B. chat deceipt lyec for forging a Statute Staple, 
If an Executor be made a Defendant, and he which was not the Exe- 
entor conſoſſe the Action as Executor, this Action lyeth againit bim 9 4. 
4 fel. 13. deceift 21. 


— — — 
— _ ah — —— — 


* * ee — — — —  _ 4 * * 


1 I. Where tis Aion heth jor Aeg = 4 man to ſue inthe 
Kings Court, or in auy other Court, or for procuring ſuit in the 
Kings Court or any ot her, or for not bolding a Court. 


Ction Of the Caſe, that where he cometh by return of a Writ de- 
\ pending again ainſt him in the Bench, the Defendant had arreſted him 


"$6, Was abated" for andther defeR? in the Declaration, 7 H.6.fol.4y. A- 


Hon upon the ( aſe . & c. | 
An Action againſt an Abbot who ſued him for Tythes in the Court 
Chriſtian, where he had Lands BY him by his Anceſtor in recompence 
f Go. before the memory — 8 £d:4 752 13.Prohebitipn 9. | 
He which be y in certain Land, procured by col- 
kifon one'who dall Fiche t file fox the Land, this Actrôn lyeth, and in 
parrantia Charta the procurement was found, the Defendant here was 
1 it, 34 84.3. fel. 20. deceipt 28. 
e Demandant 1 in a Writ of Right in ancient 775 ſhall have Acti- 
. i de Lord will nat hold a Jourt Forge. 11 84 2; Aft 


on Ce. 


* 


* 
44 * 
125 


Aclimt won the Cafe, 55 
in $0.46. and if a Writ removed out of the ancient Demeftie, if the Bai- 
liff yet proceed and give Judgement againſt him, it feems this Action lyeth, 
but there it was upon his departure in deſpite of rhe Court, 14 EA; A 


tion Ge. 39. 


_ - te tis w 4 — tt. tht tht. th 


— 


III. A4Tion u pon the Caſe for falſty in bargaining, and where 
Warranty of a thing ſold i: matcriall, a 
Ction for this, Quod vendidit vinum corruptum, & pro quadam pecu- 

Aa ſumma, 2 — & habilem murrantixabat, Martin and Babing- vi E.6.Dy. 
tow ſaid, the Warranty is to no purpoſe, becauſe the Statute is, that no ,, men 6 bar- 
man ſhall ſell corrupt victuall &c. and Martis faid, that the Action — gain of wax. 
againſt him who. commands his ſervant to fell corrupt victuall, and 
not traverſe the ſelling of it by himſelf, but where he did not command & c. 
9 H.6.fel.y3. Action &c. 5. 7. H. 4. 15. fo de pan rexco, drink and meat cor- 
rupt bidem, but Fitzh.fol.g4.othetwiſe, and ſaid, that where there is no 
warranty that he ſhall make his ſences Judges in the Caſe of wine, as well 
as where he hath By a horſe, which hath an apparant malady,fo/. 94. 


. 


And Yryas ſaid, if a man fell me twenty ſneep ro kill, if they be cor- 
rupt, I ſhall not have an Action of deceit, if he did not warrant them Ge. 
bur if 1 ſell dead murron which is corrupt, the Action lyeth without war- PIN A b 
ranty, and this by the Statute that no man ſhall ſell corrupt victuall, per 4. acc. 3. H. P 
Nele 11 Ed. 4. 6. deceipt 23. ſo of corrupt Wine, 7 H. fel. 15. Action acc. 
upon the Caſe 27: 

If a man ſell me cloaths, and warrant every one to be of ſuch a leng 
where they are not, it hath been ſaid, chat Action lyeth; becauſe 
age? cannot be judged by ſenſes, without collaterall means, but other- 
wiſe it is of the colour &. the _— is void, if the buyer had 
his eyes, by Fairfax: and Cheek faid ,-if à ſt warrant 4 thing 
ſold by me, it is void ſo of the ſervunt who ſells for his Maſter, for the, 
warranty ſhalt be parcell of the. Contract (but Covenant Ren here, 
if he have done it) and if a man _undertake-t& cure me, and he bid His 
ſervant, that he cure me not, the Action lyeth àgainſt the Maſter alone: 
and the warranty that ſuch ſeed ſhall grow, is void, but good that the ſeed 
is of ſuch a garden, or Countrey, for this the Bargainee could not know, 

11 EA 4. fel. 6;7. deceips 23. See'Litrleton aid, if 1 be abfent, from the 
thing warranted, it is good; alchough itihight be ſadged by Nantes, h. 
dem, and 14 H. 6. fal. 22. Aion . . 11 "I 

Action lieth againſt him who ſells à horſe with warranty & c. which ie 
did now to be diſeaſed in is legs or eyes, T. y N. 2. CH. 24. 

A man ſells wood, ſhewing him parcefl thereof, ant watrams the Tet: 
to be as good, if it be not, a Action heth, 14 6. fel a2. H G. 

A man ſelleth an hundred ſurples of Wool with warranty, the Wär- 
* | wy Lanty 


Adlion upon the (aſe. 


ranty, the Warranty is as well the cauſe of Action, as the corruption e 
and the warranty is traverſed, H. 19. H 6, fol. 49. Action &c.10. 
1745 h. 6. 33. Warranty made after the Contract is held void to have action of deceit, or 
8 4 ris * this action, although it be by the ſame perſon, 5 H.7.f. 41. but ſee Firzh. 
E 48. If the f.98. that if the warranty after be by deed, he hath remedy, but that is 
ſale be at one by Covenant &c. | 
time and the He that hath taken my horſe wronfully, and ſelleth him as his own pro- 
— = , per goods, and I or another for my debt take the horſe in Execution, this 
place, the acki. Action lyeth for the vendee, 42 beok of Aſs.pla.8. Action & c. 42. 
on will not lie If the vendee of corrupt wine, for good taſt and accept it, he ſhall not 
have this action, P.7 H.4.f.15. Action & c. 27. F Y & 
1. 21 lar in If a man buy hay of me in a Meadow, and do not carry it away in con- 
F.2.1t waz: Venient time, ſo that it putriſie and corrupt my graſſe, I ſhall have this 
adjudged if the Action, H.13 H. 4. Action upon the (aſe 48. 
Mannor Lord If a man ſell me twenty quarters of malt, and convert the fame to his 
— nope own uſe, it is aid I ſhall have this Action, but Fizexx ſaid, I ſhall have 
> Hom Lolice 10 an Action of Detinue, Quere 20 H. 2 fl.. and ſhall recover damages for 
the Parſon,and the miſdemeanoour, ibidem, but if he ſell me corn in his Barn, and he 
he will not convert the ſame to his own proper uſe, it is clear the Action lyeth, be- 
tate the Tithe caſe it is a thing certain, Kinſmell, but in the firſt it is not certain that 1 
— — * ſhall have the malt, ſo no property before the delivery, 20 Hf. 
lies againſt him 21710 ; 63 | RC?» AA 
becauſe ther ” , — — — fed 
by the Landis | a 7 
endamaged. IV. The form of a Writ in an Aion, and the Pleas to the 


Writ. | 


* 
2 


A Writ ſuppoſing that where a man cometh upon the return of a Writ 
in the Common Bench, the Defendant arreſts him in London, and 
declares that the Defendant arreſted him comming, &c. and he ſued a 
habeas corpus, and was diſcharged, and afterwards he comes back again in- 
to L. and the Defendant — him again knowing &c. and he came for 
his evidences &c. and, the Writ abated, becauſe it contained not all the 
matter, 7 Hi6.f.45. Action &c. 4. N | 

A Writ ſuppoſing that the King had granted to the Biſhop Franck 
pledge, et aſſi/am paris, in all his Lands and fees, and that he was ſeiſed of 
the Town of Sar. and was diſturbed &c. and the Writ was held naught, 


becauſe it did not ſuppoſe him be ſeiſed of the Town at the time of the 


grant, although it were in the Declaration, for the Writ ſhall be as certain 


as the Declaration, fave in the day and quantity of the Land, per Priſit, 


A. 38 H.6,f.9. Action &c. 14. infra c. 10.1 1 Hen. q. 
A Writ was, that pre 33 


ind therefore held good, e. Werrantizabar ha- 


AW it ſuppoling a Retainer pro quadam pecuniæ ſumma, good with- 


Qui 


| wadam Grp vendidit, and the. certain 
fy was jo he Deyn 1 
. bilewis not falſe Latine, 9 H. 6 f. 53. Acbion &c. 15. x 


1 _—_— 


* — — — — 


Aion upon the (aſe. 

out ſhewing what ſumme, becauſe the quantity is not materiall to main- 
tain the action, 11 H. 6. f. 18. Action &c. 7. plus infra 16 H. 6. and to this 
ſeems to agree 3 H. 6. fol. 36. and 37. Rolf pleaded over, yet without any 
ſumme he took upon him and covenanted void, ibidem. 

A Writ ſuppoſing an Aſſumpſit at Londen, the Defendant ſhall ſay 4/- 
ſumpſit at O. without that that at London, good to the Writ., 19 H. C. fol. 
49. Altion &c. iꝙ. agreeing, with that viz.upon ſelling andwarranting ſup- 
poſed in one County, when it was in another, 4 H. 6 fol. 23. Action &Ʒc. 9. 


Another Writ depending for the ſame Treſpaſs in the Common Bench, 


is no plea to the Writ &. H. 7 H 4. fel. 44 Action &c. 26. | 

Three Joynt-Tenants having a way over the Land of two men, who are 
ſeverall Tenants, and ploughed their Land ſeverally, ſo that the way is 
impaired, the three bring this Action againſt them both, ſuppoſing 
that they had a way over their Land, and the Writ was held good, 2 Hen. 
4+ fol. 11. Action & c. 24, 


73 


Vid. i 1 h. 4. 


A Writ was brought that whereas, habeat chimin ad Eccleſiam ratione 20.4. K. a. i. 


tenuræ (ue &c: that the Defendant quendam 'murum levavit per quem mu- 
rum chimin &c. here non potwit held good, although at firſt is habet, and in 


2 h. 4.11. 
14 b. 8. 2. If 
in inis caſe the 


the percloſehabere non pateſt (videntur contraria ) and it was excepted a- Adion heb, 


ou, becauſe.ratione tenure might be upon a Leaſe for years, and then of 


e ſhould have another form of the Writ, removing the Seiſin of the 
Leſſor and Leſſee, 3 33 H. 6.26, | 
An Action againſt him who was reteined to buy a Mannor for me, is 


well brought, where the deceipt and reteiner &c. although that the Man- 


nor be in another County, but the Writ abated, becauſe it ſuppoſeda 
reteiner &c, and declared that the Defendant bought the Mannor for 
himſelf, and not}for the Plaintiff: but in debt, accompt forgery, the Writ 
ſhall be generall, the Declaration ſhall be ſpeciall, A. 16 H. 6. Action 
&c. 44. 

The Writ was that the King had granted him certain Land in Ward, and 
that the Defendant had levyed ſuch a ſumme in certain Lands of the Ward, 
belonging to the Plaintiff, it ſeems it abated, becauſe he ſhewed not in 
what Lands, but by Fit Norton anſwered that this appeared in che De- 
clarationP 1 Hen. 4. fol. 64. Action&c. 29. ſupra Action. 38 H.6.Caſe,2. 

A Writ brought and declared upon an undertaking for curing a horſe, 
and good, and this Writ ſhall be contra pacem, 43 Ed.3.fol 33.45 Ed.3+ 
fol.17-27,Book of Aſ5.pla.56.but ſee Fitzb.fol. 29.E That this Action 11 all 
conclude contra pacem. 2 

A Writ brought for not encloſing Land in one County, by reaſon of 
Land in another County, good and well brought, where the Cloſe which 
dec. Hill 11 Ri. 2. Action &c. 36. But covenanting in / enden to cure in 
che Strond, and h+ impaired in the Strond, and cured not, the Writ good 
in the one or the other, at the Will of the Plaintiff, per Tbirning, ard 
1 is, tho venir, ſhall be of the one or the other, P.11 Ri. 2:4fticw 

e. 37. 45 
1 A 


* 


A Writ claiming an eſtraꝝ by Branchiſe within his Mannor, and claims 
it not as appendant, nor by grant, and good. Otherwiſe in a De M- 
ranto. Quare, for it ſhall be intended to be appendant to the Mannor, al- 
though Srowff ſaid it might be claimed by uſage, 8c. but he was compelled 
to anſwer, that the Defendant was ſeiſed of the moyety of the Mannor 
with the ſecond ſtray, . 13 Ed.z. 3.rit 674. 

A Writ for ſtopping an hole in ſuch a water, at his weares in F. and 
ſheweth not whether the hole were in the Soil of the Plaintiff or of the 
Defendant, and yet good, but being vi & mit, it was abated by the 
ſhewing of the Defendant that it was in his ſoil, 31 Ea. 3. Action &c.38 
Fitzh.fol.46.H. 

A writ brought, and preſcribeth to have ſtrayes in his Mannor, and 
that he ſeiſed three beaſts for ſtray, &c. and the Defendant took them, and 
did not ſay where he took them, and ay Ig for it ſhall be intended to- 
be in the ſame place, and he ſuppoſe an aſſault made there, and there-ſhall be 
but one ib. in the writ, 31 Ed.3. Writ 333. | 

Declares that by reaſon of Land, he ought to repair a wall, and ſets not 
down the quantity of the Land, yet good, 29 Ed. 3 fol. 3 2. Aion &c. 50. 

The writ was, uod reparare debet aquam in C. and did not, whereby 
fo much Land ad joyning was ſurrounded, and ſaid not in what Town the 
Land adjoyning is, but the word adjoyning is as much in effect as (there) 
ſo it ſhall be intended in the ſame Town P. 29 Ed. 3 f. 3 2. Aion &c. 50. 
vide Diviſion 10. 


"Y 


V. Barre with traverſe to the point of the Writ, and Barre with- 


ont traverſe, 
Wt one declares of wine ſold, it not being good, it is no barre to 

/ Y fay that it was ſufficient and good, without traverſing, without 
that that it was corrupt, and if my ſervant ſold! ſuch wine without my 
commandement, [ ſhall ſay generally that I ſold it not, and I ſhall not ſay, 
that my ſervant ſold it without my commandement &c. without that, that 
I fold it in any other manner &c. A. H.6.f.53. 

Action againſt an Abbor, alledged Preſcription, that he ſhall. find a 
Chaplain- four times in the week in his Mannor, and not any Seiſin of 
Maſſes, becauſe it is not manuel, but he ought to alledge the times cer- 
tain when the Maſſes ſhould be. And it is no plea to the writ, that the 
Abbor holds by fach ſerviee; ſo he ought to have a (eſs. if he traverſe 
not the Preſcription, becauſe it may be, that he ought to find two Prieſts 
H. 22 H.6. f. 46. Action &c.12. 5 

One declares to have a Leet with all profits, fines and amerciaments, 
che Defendant ſhew that he hath uſed to have the amerciaments of his 
ſervants there, he ſhall traverſe without that, that the Plaintiff had ali 


© 


Mon uu ie Caſe, 59 
the profit &c.and ſhal not ſay.without that, chat he bad a Leet inany other «+ 
bi ; and if the Defendant being amerced for not appearing, alledge 

that he hath uſed to be warned by fitteen dayes, &c. here the traverſe ſhall 

come of the Plaintiff, (ſeil.) that he was la warned, and if the De- 

fendant alledge uſe to diſturb, the Plantiff ſhail traverſethis alſo if he will, 

and in theſe caſes the Defendant ſhall not traverſe, A. 38. H. 6. F. 16. action 

c. 15. 

Aon for claiming and lying in wait to take the Plaintiff for his Vil- p;4, » 14ion 
lain. It is a good bar that the Plantiff is Villain regardant to F. &c. and ſur la caſe 9. 
that he as ſervant to R. lay in wait &c. without that that he claimed him 27. E. 4. 3. 
as his Villain, and ſhall not traverſe generally the point of the Writ, 2. Ed. 1 · E. 4 33-466. 

4. . J. action & c. 76. ‚ | 
Action brought for corrupt Wine ſold, the Defendant ſaid that he 
accepted it b his taſte; the Plaintiff ſaid, that the acception was upon 
condition, that it ſf ould indure until & c. and it not endure, the Defendant 
aid that he did accept it without that that there was any ſuch condition 
P. 7. H. 4. f. 15. action &c. 27. . 

A Writ againſt a Farrier for pricking a horſe , he ſaid that he-did.it Vide F. N. 3. 
well without that he pricked him, 46. Ed. 3. f. 19. action &c. 35. os wr 

An action for not repairing an hedge which he-ought to do &c. the — EY 
Defendant ſaid, that there areEraggling Buſhes, without that that there 19, H. 6. 47.1f 
. was at any time a hedge there, and good, H. 1 1K. 2. action c. 36. Foam ier tate up- 

An action for ſelling me a horſe which was a ſtrangers, the Defendant en hm to cure 4 
faid, that he bought him of a ſtranger, without that that it was to a ſtran- — x and by 
ger at the time of the ſelling to the Plaintiff , 42. Aſiſe P. 8. action 25 — 2 
&. 42. N dielnes kil bim, 

An action for a houſe burned by the negligence of the Defendant , he this action lies 
faith that a ſtranger entred into bis hoſtry in deſpite of him, and by his 
negligence &c. without that that by his not ſafe keeping of his fire &c. 
3 at this is double, but the traverſe hath made it good &c. H. 3. H. 6. 
uble 31. 
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VI. Where an Attion, & c. litth againſt him who is retained 
todo a thing and miſdoeth it; or takes upon bim to do, 
and doth.it amiſs. | - 


Crion for this that he retained him for a certain ſum of mone F 
A tobe oſ his Councel, for the obtaining of ſuch Lands to him and his 
heires, for aLeaſe for years &. and that the Defendant took upon him 


to do it, and indeseit of him: di bis Councel; und by his Con 


cel one R. hath purchaſed it for years, and though the Retainer and 
Aſſampſit be double, yet he faith that this Action is as a Covenant, — 


Adtion upon the ( aſe. 
ſhall ariſe upon the whole matter and bargain as it was , and here the 
Retainer being traverſed, ſhall make an end of all. H. 11. H. 6. f. 18. 
Action &c. 7 | 

If a man take upon him far money, to trayel for me for a Leaſe, and 
he labour for himſelfe , this Action lieth for miſdoing. As if he promiſe 
to enfeoff me, and enfeoff another, and the ſum was put into the Decla- 
ration. 3. H. 4. fol. 14. Action &c. 20. See, It is ſaid, that upon ſuch 
retainer and purchaſe for himſelfe , an Action of deceit lieth. 20. H. 6. 

F. 27. but A. 16. H. 6. Action &c. 44. is agreed, 13. H. 7. and here the 
aſſumption is traverſable. 3. H. 7. F. 14. 

In Action upon an Aſſumpſit to cure an horſe at L. which he did not, 
it is a good plea, that he aſſumed at O. which he hath done, without that 
that he aſſumed at L. For it may be that after the curing at O. he might 
come diſeaſed again at L. at which time of good will he applied medicines 
to him, after which the horſe died. And if I give one counſet to give a 
a medicine to an horſe, which is given him, and he die, no action lieth 
againſt me, if I take not upon me to cure him, and traverſe it t. As if I 

Have a mala dy in my hand, and he put a medicine to my heel, for my 
hand no action lieth, if he tooke nothing; and for that he did negligently 

. 2pply a medicine, is nothing to the purpoſe, without taking, per Newton 
and Paſton H. 19. H. 6. f. 49. Action upon the caſe &c. 10. and the Writ 
ought to contain the place of undertaking ec. 48. Ed. 3. f. 6. Writ 
627. &c. | | 

But ſee 43. Ed. 3. f. 33. action &c. 33. In an action againſt a Chirur- 
gion for that his Patient died in the default of the medicine; he ſaid, that 

- he cured him as well as he could, without that that he did impaire him. 
and T borp ſaid, that a man hath been indicted, that he kild a man through 
the default of his medicine. It ſeems the matter ſhall be rried by Chirur- 
gions, whether the Medicine were contrary or hurtfull to the Diſeaſe. 
And Deere, if there be not a difference between a common Chirurgion, 
and another man who gives Phyſick, and is no Chirurgion &c. 

If a Chyrurgion or Smith &c. warrant to cure, and doth what he can 
or Fry and doth not cure, yet no action lieth againſt him. 48. Ed. 
3. fol. 6, 5 

If a man be retained to buy Land of 7. S. for me and 7. S. die, he is diſ- 
charged, and may now purchaſe to himſelfe per Cotton M. 16. H. 6. 
action, &c. 44. 

. An action againſt a Smith for pricking a Horſe , without undertaking, 

Aclion [ur te Ce. Fitzh. fo. 94. and he traverſed, without that he pricked him &c. 46. 

caſe $,by June Ed. 3. . 19. action 35. | „ & Hy 1 

He which took upon him to do a cure for money (for ſo was the De- 

* claration) gave a contrary medicine, and did hurt, and afterwards applied 

good medicine and cured, yet an action doth lie, et fic d cuntra P. 11. K. 3. 

| . 5 


1 8:14 


' 
e 
bs” 


ſaries, an 


Adlion upon the Caſe. 
Ihe which takes upon him to carry my Horſe over the River, ſurcharge 
the Boat ſo that he periſh, I ſhall have this action for this miſ- doing, 22, 


Af. P. 41. action & c. 40. | 
So if a Carrier take upon him to carry glaſſes , and he break them, this 


action lieth. 2 H. . f. 11. 
Note in all caſes of taking, if it be not for any agus no action of the 
caſe lieth, Quia nudum pactum: But it ſeemeth if be ada Deed, action of 


Covenant lieth, 3. H. 6. f. 36. 


— — 


—_— 
— 


* 


VII. Ibere AGion lieth for non- feaſance, or of the thing whic 
is grounded on Covenant. | | 


* . 


Eclares upon a Covenant to make a ſtranger releaſe to the Plaintiff, 

L Fwhich he did not, action lieth for non-feaſance-; and if a Smith take 
upon him to ſnooe my horſe; the action lies as well as if he had prieked 
him & c. 14. H. 6. f. 18. action &c. 8. So for building or covering a houſe, 
if he covenant and do it not: So to plow my Land, and doth it not, or 
doth it in a time not ſeaſonable, where he might have done it in a ſeaſona- 
ble time, 14. H. 6. f. 18. 3. H. 6. f.36. To ſetup a Mill and did nor. 
But if my ſervant denie to go with my Cart, this is mis-feaſance, 


- #bid. 


And note, although I have a Deed of Covenant, ſo that the Covenant 
lieth for non-feaſance, yet for mi{-feaſance J ſhall have this action, 20. H. 


6. f. 36. | * | 
It was adjudged that this Action lieth not for not building of an Houſe. 


Hull ſaid, he might have his action upon the Statute of Labourers A. 2. 


H. 4. /. 3. action &c. 23. and by Vavaſour, 3 H. 7. f. 14. action &c. 20. 
But note, the Judgement was becauſe it ſounded in covenant, and ſhewed 
none, but it is not law to any intent; for, for not doing the Writ lieth 

well by Finenx, who ſaid if a man ſell me his Land for 20 l. and I pay 
him, and he will not make me an eſtate, this action lieth, and I ſhall not 


de driven to a ſubpena M: 21. H. 7. , 41. action &c. 45. 


It lieth againſt him who by preſcription ought to finde a Chaplain three 
dayes in a week in my Mannor, and doth not, 22.H 6. f. 46. action 
Ce. 12. $2 


If a man by reaſon of his Mill ought to repair a Bridge, by which I 
have a way, by reaſon of my Mannor'; to carry victuals and other neceſ- 11. b. 2. action 
{ h - c. Iſhall have this action. So if my Land — ſu le 
be ſurrounded by a Dike not repaired, which he ought &c. T. 11. H. 4. f. 4 36 37. 
82. action &c. 30. 45. Ed. 3. f. 17. action &c. 34. So if he repaire not his 
. ineloſure whereby my Land. is depaſtured 8&3. H. 1 K. Ric. 2. action &c. 36. 
o for not repairing a Wall or Bank of a River, whereby my Land is ſur- 
rounded. But in theſe caſes the Plaintiff muſt ſuppoſe ſpeciall damages to 


edo it not, ſo 


himſelfe. 


 Whionuponthe Caſe. 
himſelf, as it ſeems, 29 Ed. 3 fel. 32. Acblionc-c. 50. and upon a common 
Nuſance made, he that hath ſpeciall Nuſance ſhall have this Action, 27 H. 


8. F. 27. 7 H. 4.7.8. Brie fe 226. | 
It is fafficient for a Chirurgion or a Smith &c. that he did what he MW 1 


could, and it ſeems that this is iſſuable 48 Ed. 3. fel. 6. per Chandsſh, 4 
N f 5 3 | FR 22 Nan it 
— r A 


VIII. ATion Oc. againſt bim that 'meketh dr raiſeth any thing 
to my prejudice, and where upon a Nuſance done, and where 
this Aion or Aſiſe of N. vel diſſeiſin of inheritance, 


HE Writ ſuppoſeth, that they had ten acres of Meadow, and a way 
to it over three acres of the Defendants, whereof they were diſtufh- 
ed, and this was by plowing of the Land &c. farchþan, If. a man. raiſe 
a Mill or a Dike croſſe my Way, a Nuſunce Hierh, and if he plow thy 


vid. 25h. 8.3 1. Common, I hall have an ſſi ſe of Novel diffedin : So here though it be 


Vid.2 1 h. 7. 


Vid. 4. part. 
29. Lutterels 


8 Elix. Dyer 
250. 27 b. 8. 


Juld, that all the way it not ſtopped — 7 gee Andif a man turn the a 
water from my Mill, ſo thut it cannot grind fo much &c. I ſhall have an I; 
Aſſiſe, not this Action, and if I have Eſtovers, and he cut all the Wood, 1 
'Tſhalf liave a 26 m ve 4. EA. 4. . 2. that this Quo! minus is an A- 

ction upon the Caſe) and by Thi If I pull down the Nuſance done to ˖ 
my Land, I ſhall not have an Action upon the Caſe, becauſe none was gi- { 
ven, and the Writ abated, 4.2 H:4.fel.11. Action & c. 24. but 22 

faid, that for ſtraitning of a way, an Action of the Caſe lyeth Qgare f 


27.28 E. 3. br. arctavit, and if all the way be ſtopped this Action lyeth, and if by the 
Nuſance 11; terrtenant &c. Affiſe kyeth, 33 H. 6. fol. 26. Action 31. vide a ccor 
Alix for water ſtopped, and not all, this Action lyeth, and if all be top 


"*[e adjudged 
ac cordingly. 
15 Elix Dyer 


an Aſſiſe of Nuſance lyeth, 14 H. 8. /. 28. &c. 
If a man grants me yearly hay and ſtraw for two kine in the winter, in 
his houſe for life, and I am ſeiſed and diſſeiſed, I ſnall have this Action, 


320. c. 3. part. and not an aſſiſe per Aeyi and Liteletan, P. Ed.. 2. Action &c 17. this 


us the opinion of the Juſtices there. F 

Action for this, that he is a Bailiff of an hundred, and ought to have of 
every Brewer which breweth, which ſelleth three gallons of the beſt Ale 
for 7 d. &c. and he brought the Action againſt many, and preſcribed in it, 
and it was holden, that for chis he could not have an Aſſiſe, beeauſe he 
had not the Freehold, but the uſe of the dfficè for a time, and therefore 


this Action did lie, Tin. ig R. z Aſtios &c. 5 1. $7 d Shapes 
Action brought for ſetting up a horſe mill, whereby the Tenants and 
reſiants do grind with the Defendant. who time out of mind &c. ought to 
| ates the Plaintifſe, and it was holden; that there was no cauſe of 
Action agamſt the Defendant, 22'H;6. f. 14. yet to ſet up acfair, 
in nuſance of my fair, is good cauſe of Action and at is: inquirable at the 
Sheriffes turn &c. 52 241. 1 4.3 


Attion upon the Cafe. 
op my light, Nuſans lieth &c. 22H 6. f. 14. Aion. &c, 
Tac ao.a8ion for the ſetting, up. of the Mill lieth, 11 H, 


And if one ſt 
11. and agreed 


it diſturb my cuſtomers for coming to my Mall, Fair or Market, then this 
Action lieth, 11 H.4.f.45. 9 H. 6. f. 4. 41 Cd. 3.24. ; 

A Schoolmaſter brought an Action for this, That. whereas the Collati- 
on of Schollers to learn Grammar belonged to the Abbot, who appointed 
him &c. The Defendant had there ſet up a School, whereby his Schollers 
went thither, &c. this was damuum fine. injuria, and ſo no cauſe of Action, 
which it had been, if it had been an Univerſity incorporate, per Hans &c. 
H. 1 1. H. 4. f. 47. Action &:c.28. 

An Action upon the Caſe for not making a Bridge, Dike &c. but for 
breaking a Raid or ſtopping the water, ſo that I ole my profit, Nu- 
fans lieth, 11 H.. . 82. and 14 H.8 f. 38. 

If a man in his own ground levy a Nuſance to my ground, I ſhall have 
a Nuſance or this Action, as it ſeemeth, but not an aſſiſe of Nove i diſſei- 
fn, nor Treſpaſſe vi & armis, but where the Nuſance is in my ground, 
P.; 1 Ed. 3. Action &c. 38. 

Two Joynt-Fenants have a gutter, which they ought to repair, and 
the one of them breaks it, ſo that the other is dampnified by the breaking 
thereof, he ſhall have this Action, H. 2 H. 5 F. 3. Action &c. 2 2. 

So upon a Lime Kiln ſet up, and the place ſpoiled, one Tenant in com- 
mon ſhall have this Action againſt the other, 13 H. 7. f. 26. 


— — 


— 2 — 
— 
— 


IX. Where an AGion & c. lieth againſt him who diiturbeth me 
6) hindrizg things tu came tu my Fair, or ſram diſtreining. 


—___ 
— 


F a Miller will not ſuffer me to grind my corn without · payment of Toll. 
where I ought to grind Toll-free, I ſhall have this Action, and if he 
take Toll of me, I ſhall have an Action of Treſpaſſe Quare vs et armis, 
or I may have a Qxod permittat againſt his Maſter, ger T berp, 41 Ed. 3. f. a4. 
Actios &c. 31 t itzh. thinks that I ſhall have a generall Treſpaſſe for the 


Toll taken, or an action upon the Caſe, or a Writ to the officer out of the 


2 rand grind, at. b — 29 Ea. 3. f. Ih. "As 
reſpaſſe, vi et armis, for hindering peo r coming to a Fair, where 
by he doth loſe his Toll &c. quare. | * 
Action upon the Caſe lyeth for taking Toll of my Tenants in a Fair, 
* they ought to be Toll-free, 43 Ed. 3. fol. 29. Adi &c. 3. Fitæh. 
0. 94. | | | 5 
Action brought and lyeth, for that he diſturbed one from holding a 
Leet in his Mannor, and for diſturbing his Servants from gathering tithes, 
or for diſturbing people from coming to do their offring at his Chappel, & 
for taking his Servant out of his ſervice, three writs in Fitch ful. 94 H I9, 


J. 2. 
» ——5 


44.47 unleſſe it hinder my water, or. in ſuch a manner annoy me, or if 
di 


03 


Aion upon the Caſe. 
Ri. 2. action &c.52. So if one diſturb my ſervant in gathering my toll 
in the marker, &c, and ſee the form of the Writ and Declaration where 
one diſturbs — IO. cap. 4. 9H. 6. f. 45. Count. 18. and the Writ 
was Vi et armis, 

of an action of the caſe &. 

- If T ought to have amends for the breach of the peace within ſuch a Fee, 
& a ſtranger diſtrains the Tenants for this amends, if they be Free-holders, 


I may diſtrain them, and ſhall not have this action, for it is no diſturbance. 


to me, but if the diſtreſs were demanded of his Villains, there the action 
would well ly, 13. Ed. 1. Leete 12. vide 43 Ed. z. fol. 29. 48 Ed. 3. f. 1 7. 
Covenant brought by a Mayor and Commonalty for taking toll of one 
of the commonalty, was good, although the party mi ght have his action 
of Treſpaſs, 48 Ed. 3. fol. 17. | 


—— — 


X. Declaration in an Action upon the Caſe, 


A Declaration to find a Chaplain to ſay Maſſe at certain dayes, how it 
ſhall be, Diviſ. 5. cap. 3. 22. H. 6. 

A Declaration for burning a houſe by his negligence, 3 H. 6. 2 H. 4. 
fel. 18. N. parte 1 3. ac, a | 

A. Declaration to have a Way appendant to his Mannor over ſuc 
Bridge, and claimeth not to carry &. from his Free-hold, nor from any 
other certain place, and good, 11. H. 4. fol. 82. action 30. 

A Writ , ſuppoſing the Defendant did diſturb him to hold a Faire by 
three dayes, and declares by two whole dayes, and the afternoon of one 


day at firſt, and the forenoon of another day at the end, and holden good, 


becauſe it was upon the matter three dayes, P. 16. Ed. 2. action 
Ge. 47 

A Declaration upon diſturbing one in taking Toll of every Wayne 
which commeth by preſcription, good, ox fic, if he claim this as parcel of 
the Faire, for Toll is not but of things ſold, if not by cuſtome; anda 
Declaration of ſeiſin of a Fair, cum omnibus ad huju[med; feriam ſpectanti- 
bus, is good, and becauſe the Writ was brought for diſturbing him in the 
raking of Toll of T. for a horſe bought, ſo as it was ofa thing certain, it 
ought to be ſer down of whom T. — the ſame. But if the action 
were generally conceived for not ſuffering the people to come to his Fair, 
this is good without ſetting down any thing bought or ſold &. and the 
whole was abated, becauſe the Declaration was ill in part, vic. becauſe it 
was not ſet down of whom he bought the horſe, 9. H. 6. f. 45. Count. 18. 
30, A. 20 H. 7. fol. . 4 | 


Xx I. Where 


o it ſeems a general Treſpaſs, although the book ſpeaks 


FO ˙ oo + 


Alion ipon the ( e. 


XI. Where action & c. lieth for ſlander , or defamation , or for 
it . claiming one as his Villaine, and where damage without 


injury. 


T,was ſaid that action lieth not for claiming one as a Villain, and ſo pub- 
liſhing, and lying in wait, without ſaying over and above, Dod in 
tantis inſultibus, & affraiis circa negotia ſua ire non eſt auſns. P. 2 Ed. 4. 
fol. 5. action c. 16 per Lacow it ſeems that this allegation over 
is not traverſable. | | Ws 

An action was brought for calling a Judge of the Common Bench, 
Traytor, Thiefe, and Robber, in the hearing of the Treaſurer &. good, 
and it was tried by the Attornies of the Bench and Exchequer, 30. Book 
of Afſi/e, p. 19. action &c. 41. ſee the Declaration there. 

If one ſay to me, that another comes after me to kill me, by reaſon 
whereof 1 flye away ſo haſtily that I kill my horſe, no action lieth upon 
this, quia damnum ſine injuria ; but if in ttuth one did lie in wait to beat 
me going to Weſtminſter, ſo that I dare not go thither about my buſineſs, 
action lieth per enay, but of a doubt without cauſe, no action 17 EA.A. 
fol. 4. and Fairfax ſaid there, that a man ſhall have an action for 
threatning to beat him by a writing if he came out of his houſe, al 
he ſpeak not to him. But Nedbawand — Juſtices ſeemed to hold. 
that for claiming one as a Villain, and for lying in wait, ſo that he dares 
not g. no action lyeth. They alſo ſaid, that no action lieth for calling 
2 Thiefe or Traytor, but they would adviſe thereon, 17 Ed. 4. 

ol; 4. 92 | En bas 

No action lieth for — a man Heretick, becauſe it is triable only by 


* 


the ſpiritual Law : otherwiſe of bawdry, m—_—_— {} all be tried th 
only „ but to call me Thiefe ren Bag action lieth here, 27 H. 8. 
ol. 14. 12 PEI 
In an action for calling one Thiefe, he declared of ſuch a Felony cer- WE * 
tain, 27. H. g fel.11: and 26H. 8 ful. g. But ue Juſtice ſaid, that action 4p, 26. 44 K- 
lay for calling one Traytor, without any ſuch ſpecialty alledged, and 30. bx, Dobbins et 
Bock of «Aſſiſe Y. 1g. and it is not — to call one Thiefe, becauſe the FHs cafe 
common fame is ſuch, 26 H. 8B. fol g. | * 24% C.4. part, 16, 
It was agreed in the Kings Bench, Af. 9 Elix. Regina, that an action 
lieth not _ him that cals me Thiefe upon the Report of another. 
As if he ſaid that 7. . ſaid that Lam a Thiefe, and ſtole, &&. 


— 


Mien upon the Coe. 


XII. A@ion uon Baylement , amd where againſt the firit Ba yl 
and whether he ſhall have this Action or detime npon len- 
ding or Contract. 


A Ction for this, that he delivered his Goods to T. who delivered then 


him to another Smith who pricks him, I ſhall have my action, but not 
againft the ſecond zmith, ſro his: but the other Juſtices were of a contrary 
opinion, 12 EA. . fal.13. Action upon the caſe 19. 

Action upon the caſe broughe upon delivery of a hoxſe for ſafe keeping 
for a certain ſum, and he killed him &. The Defendant. ſaid, that at ano» 
cher rimethePtaintiff — his action of detinue for the ſame horſe. 
where he wage his Law, whereby he ſhall be barred now by Lx:L and 

Fame y, Care y dont e IA fol. 1 3. Effeppel. 78. RR | 
Tenant for life, the remainder in tale, if the Tenant burn the Deed be 
ing delivered unto him, he in the Remainder ſhall have his action u 
the caſe, 9 C4. A. ful. Ja. per. Brien Detinue, 27. | 
And nete that upon baylnent of a horſe, detinut lieth, but for miſuſing 
bu, acdion of che caie, and. ria ſeemed to hoſd, tltat to break a Ring o 
20 6. 7 9. gold. which he hachgvemto keep; the N not being altered, fo a0 
11 E. 4 8. aQionupon the caſe, but of derinue lieth. For he may recover the ſame 
21 E. 4. 67. 1 Cate:by, he may have the one or the other action; but if I deli 
2 b, 7. II. acc. ver cloath, and he cut it, and make Garments &c. now the action of the 
ale lieth, becauſe he cannot recover the ſame thing per Choke. And Bro 
took it for a Rule, that une ſſuall not have an action upon the cafe, where 
he may recover the ſame thing &c. 19 64d. 4. fol. 2 3. 5 
c. 3. part. 13, Where ſheep are delivered to keep, and he ſuffereth them to be drow 
th, counteſſe of ned by negligence. So where one delivers a Cheſt to keep, which is loſt or 
Palops Caſe: broken, this ation lieth: pry Townſend, H.2 H.7. fol.t i. So if ¶ do deli 
8 ns horſe to ride to Yorke, and he ride him furcher, this action lieth, 
Drelemw. T7 2793. 13-91 | > N 1 
Action brought againſt one for breaking of a Bag or Cheſt with money 
delivered unto him to re-deltver, or deliver to his Teftator &c. and it was 
broken by the Defendant, and he converted the! money to his own uſe 
It is ſufficient for the Defendant to traverſe the converſion to his own ule, 
Nl. 20 H. y. fol. 4. | 
If deliver money to my ſervant to diſcharge an Obligation, which he 
doth not, ſo as the Obligation is forfeit , although here an action of de- 
tinue or account lieth , yet I ſhal have alſo this action by reaſon of the 
forfeiture, per Frowick &c. Quere, if he ſhall not recover damages for the 
miſdemeanor in the detinue brought &. 24. 20 H. 7 fel. 9. 


to the Defendant to the uſe of the Plaintiff, and the Defendant bal 
them. Bryan. If I deliver my horſe to a Smith to ſhooe him, and he delivers is 


Detinue. 


DS © * 


— — —— — 


Afton a0, aſe. 67 


- Netinue lyeth not for Toll, Ae e there is no contract. 28 H. 7. fol. r. 
parfor ics without paying AS t Caſe '\yeth, P. Hen. 
4 £45 . Ain &. 26. | 


* CT" — <4 — 


— * 


X III. ladies por oa Caſe for NEE to fades Tenants 
or my ſelf, « or my men, or villains. 


lttletox faith, that # a man 
2 te iba m7 gr0k 1325 


wha 


2 N N 1 F — 8 
Dogs Law for his Rig 25 is no c | {oh, but r may 
. it be not of its or I — 


ol. 
4 As Ntorcelating, of a battery of his vitlains, e * 
from his Lands, _ Ea. 3. Awg 


m—_— mm. £4 4%.93 44 i x * . 
* 


XIV. Where an Action of the Caſe hyeth for burning 4 hoofe, | 


T is the Law of the Land, and the common Cuftame of the Realm, 
(and he muſt declare) that every man ſhall keep bis fire, and that he 
ſhall anſwer for the negligence of the. fervant or hoſteler, and Marek- 
ham was of opinion, x I ſhall or him that comes into my houſe 
by my leave or knowledge, or i ſtry, but if he come in againſt 
my will and ſet fire on my houſe, ſo that it and other houſes be burned, 
there lies no A dian againſtme, 2H. 48. 1 &c. 25. it was granted, 


that if a ſtranger come into my Hoſtry, and hath fir b negli- 
2 burn &c. that this Action 2 not, I dock * — 


my will, Tec 
1 uddde 
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XV. Where an Action of the Caſe lytth; and not Treſpaſſe vi & 
armis, becauſe the Defendant came ſo the thing bythe ad 
the party, or lawfull ad, and where it lyeth, becauſe the Plain. 
tiff bad wot an eſtate to maintain his Action for recovery of th 
Land or the thing it ſelf. | 7 


E Tenant by Elegit held the Land after the tender of the money, ad 

cut trees, this action lyeth, for it lyeth not in accompt, and I reſpaſt 95 

lyeth not becauſe he in by Title, 21 Ed. 3. f. iI. 

Vide c g. part. For waſt done by Tenant at will, aftion upon the Caſe lieth per Browk 

10 _ — 14 Hen. 8. . 1 2. &c. vide Littleton in chapter Tenänt at will, that Treſpaſſe 

40 SALODS lyeth. | ar & « | is a +4 es 44. 4 4 | 

Caſe, LAI - * . £ » * $0 n=, 2 | 

2 Action lyeth for an Incumbent who is admitted and inſtituted again 

25 TH 2 Boe 'who preſented Ninh” and the Archdeacon,' if he will 150 it 
duct him as another is inducted before him Tas Hs = i 

If the Leſſor. obſte' the Exetbtbrs' of th Læſſee of their term, they 

ſhall have a ſpeciall Action upon the Caſe, per Fitæ bf. z. CG. 
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XVI. Ekere an Aion of Caſe ſhall bye for taking an eftray. 
Fo. taking an Eſtray, which J have ſeiſed within my Mannor, Action | 
upon the Caſe lyeth, H. 31 Ed. 3. briefe 333: M. 13 84.3. writ 


674. Oe 


I. i here an aſſiſe ſhall be awarded, and where not, and there at 
Ma RA Ore pow the Tie, 


nied, Proceſſe was awarded 4gainſt the witneſſes | and at the 

4 — the Tenant came not, no continuance was made although 
the Plaintiff prayed it, but the Aſſiſe awarded in point of Aſſiſe, without 
— had to the Plea of the Tenant, or to the Proceſſe againſt the wit- 


8 Beo. of eAſſiſe P. 9. Contimwance 9. a 
\ 9 


\ 7 pon a Releaſe pleaded in an Aſſiſe with Wordt this being de- 


. 7 
eAfaſe. = 
5o if upon an Aſſiſe adjourned for for rein releaſe pleaded, the Tenant 
maketh default, che Aſfiſe ſhall be remanded to inquire at large, for upon 
the matter the ouſter is confeſſed,” 11 Rs. 2. Aſſiſe 72. And although the 
Plaintiffe would releafe the damages to have Judgement, yet he ſhall not 
have it without enquiry at large, Tr.30.&d.3.F. Als. 100. but if the 
releaſe had been found falſe, then releaſing damages he ſhould have Judge- 
ment, or otherwiſe a Writ to inquire of damages. P.22 E43. F. Aſſiſe 
125. and 8 Book, of Aſſiſe p.15. Alt, 190. Diviſ. az. & Diviſ.z0.and 34 
Fel Pp. Ed.1 . ; : | | 
1 an Aſſiſe the Tenant ſaid that A. recovered againſt him in a dum fait 
infra atatem of an elder date by a _»ibil dicjt, and prayed that his plea 
might be entred, yet the Aſſiſe was awarded. Qæære if it were becauſe he 
pleaded the Record to the Writ, and ſhewed it not 22 &. P. brief 758, 
where the Tenant recovered alone in Right brought by himſelf againſt 
the Plaintiff in the Court of the Lord, the aſſiſe was awarded, becauſe it 
was not [ub pede ſigilii &t. 28 4. P. 14. . 266. Oy 
In an aſſiſe apainſt A. and B. A. by his Bailiffe pleads to the Aſſiſe, 
Z. pleads a Fine in Barre, the Plaintiff chooſeth A. for his Tenant, who 
comes in perſon; and pleads the ſame Fine, and a demurrer was if he ſhall 
have the Plea after the Aſſiſe awarded, upon the Plea of his Bailiffe, and 
the Aſſiſe is awarded. ilby, this is error, for the demurrer ought to be 
detertnined before the Aſliſe awarded, yet Judgement was given upon the 
verdict, for by the Aſfiſe awarded, the Juſtice of Aſſiſe have forejudged 
him of the Plea upon which the Demurrer was, 20 Ed.3.A/s. 123. 20 Book 
of Aſs. P.6. Action and 48 Ed. 3. fel. y. 7 
In an aſſiſe againſt C and D. de libero tenements in Everwick, and made 
complaint of an officer, againſt C. it was returned xihil, nec et invents, 
and it was held that upon this return the Aſſiſe was awarded, D. ſets 
forth that the Office is removeable, and.in divers Counties at the will of 
the King, yet the Aſſiſe was awarded, becauſe it was no Plea, Ad. 7 Ed.; 
F.aſſ.135. and here, and in every Caſe where the Aſſiſe is to be awarded 
by default, the Plaintiffe ought to make his Plaint for the information of 
the Court, becauſe the Plaint is one of Rent and of Land & c. and ſo in 
Dower, 38 H. 6. F. a. 23. 1 | 
In Aſſiſe againſt 7. and A. his wife, P. and . F. and AM. come by At- 
torney, P. and . by Bayliffe, who for . ſay, that the Land deſcended 
unto him from S. his father, ſo he was in without wrong, and for P. 
they ſay, that the father of . died, *. being within age, and the Lord 
ſeiſed him and granted him the Wardſhip, 7. and M. daim as the dow- 
of M. of the third part of the inheritance of S. father of W. and of 
the aſsignment of the Lord, and undertook to attend &c. now firſt the 
Aſsiſe ſtall be awarded to enquire of the Diſſeiſin, and of the other Pleas, 
and then to inquire whether J. and AM. hold the third part by the Mannor 
Cc. 13 Ed.z aſſ.go. vide Divi/.49. | 
The Bailifffaid, that an Asſiſe was purchaſed, pendingianother Asſiſe 
by 


Jul. 
by the ſame Plaidtiff beld that he ſhall not have the Plea, whereupon the 
Aſſiſe was awarded, H.8.Ed, 3-fol Aſſiſ 149. 
Where Bailiff in an Aſliſe of Rent ids our of hi hve ws 
ſhall de awarded to inquire thereof 25 " 5. Aſp | 

In an Aſſiſe by an infant, the Tenant pl 6 
with warranty by Fine, it washeld that d 
a ther the Aſliſe ſhall not be at lag, b Ban | not inquire 0 
the circumſtances of a Record which he ſhall not ad. Ta vertor, the cit- 
cuſtances ſhall not be inquired of, 4 it is to be conn, bing, the 92 | 
ſhall inquire of other Titles in 27 CR fant apr 
Fl. As i/e 13. vide 8 Ed. u de © V= awarded 
the Title made by the In 

And where the ms — 5. py 355 
by feoflment of the his Anceſtor . 
ſeiſed &c. now it was} eld arch Aﬀile ſhall be at 
ſhall be entred and inq et if this Title be Pall þ 
another Title found 92 5 eſhall recover per Cui 27 aps 
P. 6. Ae. 263. vi ide Diviſ.g9 ora Te. 

A woman brou ugh an AF ent, and my, Ae! 
Dower againſt his 10 nk, The Infant bebe 
nothing but in tail, and died i „ and as go the 1 
57 were never matTic 12 55 1 721 15 a 
now he ſhall not 

for for bim and this ſhall acquit bim im of he i a 5 . K Ne plas fa 

In an Asfiſe ofRent, the Tenant pleaded to the 
awarded untill the Plaintiff hath ſet down what Rear it is &c. 26 Al. * 
A. 234. and if he faith that he holds at ill Ne Aſiſe ſhall be nd. 
as it ſhall be upon default, , Ae, and 15 4. upon default the Plain- 
tiff cannot have an aſfiſe, without ſhewing what Rene it is c. 

In an Adife, the Tenant pleaded a Fine of his Anceſtor &c. that after- 
wards the fame Anceſtor by Fine releaſed with 1 to one E. and 
died, the Tenant demurred 101 the Asſiſe awarded, 294. p. 1. I. 27 
So if the feoffment of the Anceſtor be pleaded in Barre, and the Plainth 
pleaderh a Diſcent afterwards, and thereupon the Tenant did demurre, 
7 H. 6 42. 

In an atſiſe the Tenant pleaded in Barre, the Plaintiffe made Title, and 
thereupon it was adjourned into the Commoaa Bench, and did 
there untill the end of the Term. Babia gtx, If Defendant demande 
come not, the Asſiſe ſhall be nie large, for where a Barre is plea- 
ded, and the Plaintiffe maketh Title“, if the”? Tenant demurr thereupon, , 
he hath relinquiſhed the Barre, and then upon his default the Asſi < ſhall 
be at large, but where an Asſiſe of Rent is adjourned upon the Title, 
and the Law adjudge againſt the Plaintiff , now althoy 4. Plaintiffe 
come not, the Plaintiffe hal not have an Aue, A. 3 by - 6. fol. 


ef, 
| T's: | | Where 


Where afufficitnt bar is pleaded, and che Affiſe is awarded withour 
injury thereof, hid error: & if in naſſiſe of Rent the Tenant faith 
that he is ani that the Planciff is meſne, and that he took fo much 
of che Rent of the Plainvif®, as of his Feright &c. and beeauſe he faid not 
that be took the ſame rent, the Aſſſſe was awarded, but chis is error, 
50 Bd. AH 68. Bur where a good bar is pleaded, and che placmriff 
makes title , and the Flaintiff frich, thar the Aſſiſe came upon the title, 
and this is found; there ſhalbe no further inquiry, 6 H. 7 fal. a. vid Divi- 
Pet aſſiſe after bar, and for replication in the Kings Bench in Suff. the 
bench came in Aim. now the Tenant demanded ent, becauſe the 
asſiſe is ſeaſed, and the original ſhall not be ſent out of the Bepeh , but it 
was holden that an asſiſe fhalt be awarded upon a Nihil dic, p. 19 Ea. z. 
Afſ$4- and 19 Book of A. P. 4. and 5. ; | : 

In anasſife of Land and Rent, the Tenant pleaded to the Land, that he 
was never ſeiſed, and to the rent, that it ifſued out of the fame Land, and 
Plaintiff being an Infant, was not put ro anſwer, but the asſiſe at large 
inqure of all, and of the circumſtances, P. 11 C4. 3. Af. 6. So where 
an Infant is demandant, and the exchange of his Father is pleaded, rhe 
asſiſe was taken at large, and found that he exchanged not, and 
moreover, that the Infant Plaintiff was not at any time ſeiſed &c. ant 
yet the Infant ſhall recover, for the Tenant who pleaded out of the point 
of the Asſiſe, ſhal not take advantage of other matter. Alſo the inquiry 
at large is all in favour of the Infant, fo they ſhall ayd him, but ſhall never 
do him hurt, M. 7 Bd. 3. fol. 71. Afiſe 139. 

In an Aſſiſe the Tenant pleaded a Recovery againſt the Anceſtor of the 
Plaintiff, and aicÞthat'another Anceſtor died ſeiſed, and the Land deſcen- 
ded unto him againſt whetm cc. who died ſeiſed, and the Land deſcended 
unto us, the which matter &. & preditt Def. fimiliter, now it was hol- 
den becauſe the Defendant had not anſwered unto the title, but, et predict. 
Def. ſmiliter, this is as no rejoinder, whereby the Aſsiſe ſtall not be 
taken upon the title, but in nature of an Aſſiſe at large, by which the title 
i not confeſſed. And if the Aſſiſe finds the cog 2 he Anceſtor hang- 
ing the Writ, and Judgement be given, yet his Heire ſhall not avoid this 
without error, and the Tenant fhall have advantage thereof. And if a- 
nother good ritle had been recorded for-the Plantiff, he ſhould have reco- 
vered: and note, that it is to be obſerved when the title is made without 
2 the _ a N 1 reaſon, if he had traver- 

ed the bar. 28 Hook of eAſſeſe p. 32 Ed. 3. Aj). 99. and hereto agreeth, 
wherupon home, "we Bar, the Plantiff makes his title, and ar — tra- 
verſed the Aſſiſe thall be at large, 28 A 5. 48. vide Diviſ. 23. and 
where a ſumcient bar is pleaded , as a recovery againſt the Plaintiff, and. 
he make an inſufficient title, as that his Anceſtor died ſeiſed, pending the 
Writ, or after the Writ, and the Aſſiſe taken at large without rejoinder, 
yet they ought to inquire of the bar pleaded, aſwell as upon theſeiſin and, 

| diſleiſin, 


Jail. 
diſſeiſin, and after recovery pleaded, ſeiſin and diſſeiſin ſhall not be found 
without ſaying how it came, & c. 28 4, Pla, 17. A. 267. 

In an Afliſe by an Infant, the Tenant Pleaded the Feoffment of the 
Anceſtor with Warranty, the Aſſiſe was awarded at large, and that found 
by diſſeiſin, 16 eAſſ.P.g. Aſſiſe 207. and error upon a deviſe pleaded by 
the Anceſtor of the Infant in and proved there, and pro- 
claimed to put the Infant to anſwer thereunto without taking the Aſſiſe 
at large, 37 Aſie, P. 5. Aſſiſe 328. But the Infant was put to anſwer to 
a Leaf. for years, pleaded to be made to his Father by deed. But the Aſ- 
ſiſe awarded 32 A. p. 6. Mord. 3 1. 40 Af. P. 34 Afiſe 342.39 A0. 5. 3. 
46 Aſſiſe P 13. the Infant ſhall not anſwer to the Deeed, but there the' 
Deed was inſufficient. | 

In Aſſiſe upon bar pleaded, the Plaintiffe made his Title by Leaſe of the 
Tenant for life &c.upon which the asſiſe was awarded, now becauſe the ti- 
tle is not anſwered nor traverſed, the asſiſe ſhall be at large, and if another 
title be found for the Plaintiff, he ſhall recover. In like manner other mat- 
ter found for the Tenant ſhall be good,as the Leaſe found upon condition, 
and that he entred for the breach thereof &c. upon this the Plaintiff ſhall. 
be barred, al though the Tenant plead another barr. 28. Aſſiſe P. 48. Aſſiſe 
273. Plea 17. and 17. Aſſiſe p.18. Shard agreeth. Wilby, the Aſsiſe ſhall 
be there upon the Title, and upon the ſeaſin and diſſeiſen; but if the Title 
were traverſed and found, they ſhall not enquire of the ſeiſen, but of the 
diſſeiſen and damages Title g. vide Divs/.2. 1 

An Asſiſe againſt Husband, and Wife, who confeſſed the ouſter by 

plea, and upon default of the Husband the Wife was received, and pleaded 
the ſame Plea, and it was found againſt her, yet the asſiſe ſhall be taken 
of the ſeiſin or diſſeiſin &c. and thereupon this being found, no diſſeiſor 
named, the Writ abated. Belkyaep. If in an asſiſe brought againſt two, 
the one confeſſeth the ouſter, and the other pleadeth to the Asſiſe, and he 
is found Tenant, and that no diſſeiſor is named, the Writ-ſhall abate, and 
the plea by a ſtranger ſhall not hurt the Tenant, 44 Ed 3. fol.23.Aſiſe 58. 
11 H.q.fol. 

In an Asſiſe the Tenant made his title as Heir, and that thePlaintiff is the 
ſon of 7. the ſon of our Father born before the eſpouſals &c. the Plaintiff 
faith that his Anceſtor was ſeiſed, and the King ſuppoſing that he had 
forfeited for treaſon ſeiſed , and upon his death we have Livery. becauſe 
found no Traytor, the Tenant demurred to this, and the asſiſe awarded 
in point of asſiſe, and upon the whole matter found, the Plaintiff recovered 
M. 2. Ed ;. fel. Aſſiſe 170. 2. A. p. 9. 29. A. p. 1. n 

Upon an inſufficient bar pleaded the Plaintiff ſhall have an asſiſe at 
large, 11 H. 7. fol. 28. So where they demur upon a bar, and upon ad- 
journment, this is judged no bar nor eſtoppel, 3 9. 4ſ.p.3.46. A 5. 13. 
vide eAvowry Diviſ.44. and 38. „ 0 


&# © 


IT. Where 


i * 
he. 


II. 1 foal recover an Alfiſe by releaſe of damages 


Hall be in rigbt of damages. 


| Nan Asſiſe againſt the Husband and Wife, and T. the Husband and 
iz pleaded a recovery, T. pleaded to the asſiſe, they faile of the Re- 
cord, the Plaintiff recovered damages and ſeiſin of the Land without 
taking the asſiſe againſt T. 44 Ed.z fol. AI. 57. But if the Husband 
had made default at the day, and the Wife had been received, although 
ſhe knew 2 ſay in bar, yet the asſiſe ſhalbe taken at large. So 
where the infant failes of the Record, A. 14 Ed. 3. Aſſiſe 110. agreeth, 
that by failer an Infant ſhall not be an attaint, a Diſſeiſor without Verdict 
of asſiſe, 36 Ed. 3 Af. 443. vide Diviſ. 1. and 22. and Diviſ. 9. failer in 
mort d. 

Upon Record of a Retraxst pleaded, and day given over to have it at 
the day, in the bench he failed, becauſe the Juſtices found it not, the 
Plaintiff releaſed damages and had Judgement 1 5 £4. 3. . 96. So if the 
Plaintiffupon the bar makes title upon Record , and at the day brings it, 
the asfiſe ſhall be in right ofthe damages 29. 4 . pla.1. eAſſiſe 275. 
And where: a man ſhall have Judgment without releaſe of damages. Yide 
Diviſ. I. cap. 2. 30.Ed.z3. Aſſiſe 10. ** 

In an asſiſe againſt Husband an Wife, who plead a Record and faile, 
ſhe being received, the Husband ſhall not be ſaid to be a diſſeiſor by the 
failer: and if the Wife plead a Record and confeſs the ouſter, yet no 
Jndgment ſnall be upon this found againſt her without verdict of the diſ- 
ſeiſin. But if in a recipe ſhe be received upon the default of the Husband. 
Vide ie. Diver te H. 11 Hen. 4. ſol. 5 1. & vide 26. Aſſiſe pla. 3 5. and if ſne 

lead the Deed of A. and it is found againſt him, and moreover that the 
A. held joyntly with the Wife, and that ſhe ſurvived, row ſhe ſhall 
recover and bar the Plaintiff 39, af. 7. 16. Aſſiſe 327. | 
If a man pleadeth a Deed in Bar, and confeſs not the ouſter, and after 
waves his bar, the inꝗ uiry ſhall be only of the ſeiſin, and upon ſinding 
thereot the diſſeiſin ſhall be adjudged by the Plea, A. 13. EA 3. A4 117. 
and this may be, be it an Aſsiſe of Rent or of Land. 
Aad it is ſaid, that where upon a bar pleaded, and title made and found, 
. Chal be only of the ſeiſin and damages &c. It ſeemeth this is 
underſtood in right of damages, 17. A(;pla 18. | 
But ſee where the Deed is pleaded in bar, and the Plaintiff makes a title, 
by which he waves the bar,and alſedgeth the Land to be in another Town, 
becauſe he would ſay nothing elſe), the aſsiſe was awarded , and it was 
there faid, that when the Tenant waves his bar Pars. he uſed to take the 
aſsife for the dammages, 1 Ale, p. . Aſs, 18 1. But other ſay, that the 
aksiſe ſal he at large, if he way the bar and plead to the aſtiſe cc. Vide 17 


Afſs. pla. 23. L 4 


witlont enquiry of the ſeiſin or diſſeiſin , and where is 


T3 


71 


ol 
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In an aſsiſe againſt the Husband and Wife, and 7. the Wife pleads to 
the aſsiſe, the Husband takes the whole, and voucheth the (ime T. who 
warrants and pleads a Record and fails, now the Wife max gon receny 
upon default of her Husband, for he is not out of the Court, but ſhall have 
challenge to the aſsiſe, and the aſsiſe ſhall enquire whether he be a Diſle- 


The Tenant pleads Mercer deen 7. in Error, and that he ent 
upon the Plaintiff ter- Tenant, without a Scire fue. by which the 

was awarded in right of the damages, 28 Aſs. pla. I 1. . 168. Vide Db 
viſ. 28. | e 


4 "Is * * = - © © 1 1 4 din. © 
— . Pu OO ac — — „ — — „ == a 4 _ _ 


| | | se 

111. Where Aſſiſe ſball twice be taken, and where « Mortdeaw 

ceſter er Jurisutrum ſhall be twice taben, and whete un 

u pom L ands Je iſed into the Kings hands. | | a 

Nan. aſsiſe againſt two, the one pfeads to the Aſiſe, the other that teh 

not Tenant, but to the King. This ſhall preſertiy be inquiret of 

the aſsiſe, if the Eſcheator be not preſent. But if the King certiſie chat he 

ſeiſed, whether this be pending the Writ or before, the Court ſhalt fu 

ceaſe, 38. A. p. 16. Ayde de Roy'91. Vide 36. Book of Ae P. J. Al 

this be found after Procedendo, the aſsiſe ſhall again be awarded, 12 HF. 


ſor, 16 E. 3. Receipt 104. 


fol. 1. And the aſsiſe ſhall not ſtay, if the Eſcheator be pt t, nör ſher 


the cauſe of the ſeiſure, 9 H. 7. fol. Io vide 16 H. 7. fol. 1 2. An afsiſe 
Amit. and Neece, the Tenant who was Husband of the Mother, and N. 
her 8 pray aid of him as Tenant by the Courteſie, and alled 
that ſhe is within age &c. whereby the aſsiſe ſtaid for the whoke U 
it ſhall not be taken by parcels. $o where the Tefant pleads a frbfmel 
of the Tenant by the Courtefie with warranty in bar for one thoyety, 10 
youcherh the Neece for the other moyety'who is within age, the w 
ſhall he ſtayed ca»/a.difta 41 E4.3. fol. 7. Counterplea of aid thereto in 
Martdeanoeftor, 45 Afſ.P 37. Vonch. 207. * 25 39:43 NOR 
In a 7#ris utram by three ſeverall ſummons the Tenants were eſfoin 
and after made default, and the Jury awarded againft the one, and 
one ſummoned alone, and taken by Ni piu, and the whole held di- 
continued, becauſe there was no mention in the Record of tlie reſt. But 
if che Record had mentioned the others and their ſeveral Pleas, the Verdid 
ſhould have been good, and he ſnould have recovered thereupon. For? 
Afortd. or Puri utrum may be well taken by patcels where there/ate e- 
veral ſummons, and all mentioned in the Record , 17 Ed. 3. Diſcen ij. 
otherwiſe it is in an aſsiſe, becauſe no ſummons. | W 
Mortd. aga inſt three by ſeveral ſummons, they all vouch, the Voucher 
of the one is Counterpleaded, the ſame ſhall! not be tried by the aſsiſe, be 
cauſe it ſhall not be taken by patcels, and hereupon ſeilin found, tet 
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be inquiry further of the points of the Writ, 10 Af. P. 3. and if the 
| jr, T mae work ſorraign, all the aſsiſe ſhall be adjourned , although 
there were ſeyerall Preciper, and upon default of the others, the afviſe 
ſhall be awarded againſt them, Bit not rcemanded to be taken, until the 
iſſue be ended between the Tenant and the Vouchee; and then all ſhall 
be remanded, 17 Af. P.9. . : 8 Ly 

In an aſsife aga int two, the one took upon him the whole, and pleade 
in bar, the other prayed aid of the King: the Plaintiff ſaid that he hic 
pleadedin bar is Tenant &e. Now the afiſe fall inquire who is Tetihr, 
and if the other be found Tenant, he fhall have aid, and after a Proftzde#4d 
che aßlſe hall be again taken: and if in a Aorta. the Tenant vonth ,- arid 
this is Coumterpleaded, the afviſe ſhall be taken, and if the Coumterplea be 
found for the Tenanc , he ſhalt have the Voucher. So upon aid counter 
pleaded &c. And then for the Vouchee, or Prayer, the aſsiſe may be taken 
another time. So if the Vouchee voueh over, and it is Cotinterpleided; 
My EH fot. Af.33. So here he which hath pleaded to an àſsiſe by 
Baliff, and pleads a fine in bis ppoper perſon after 16 A,. P. 6. ,. oy. 
and the aſdiſe ſhall not be taken upon any Iſſue after the choice of t 
Tenant, urril the aſsiſe have inquired who is Tenant, 35 Af. P.;. Af. 320. 
Vide12 H N 
The cauſe of ſeiſure by the Eſcheator is not material, otherwiſe it is of i 
ſeiſure of him who huth a Commiſsion to inquire and ſeiſe, for his ſeiſure 
without inquiry is void, 30 Af. P. 5. | | 

In an aGiſcagainit H and C. J. as tenant of one acre pleads no ſnck 
town, C. as tenant of the reft plogcs jointenancy by Deed, the aſsiſe ſhal 
not betakenagainft B. until the jointenant be warned whereby day ſhall 
be given to B. until dc. and then one aſsiſe ſhall ſerve for all; H. 19. Ed. 2. 
Aſſiſe'q97. Aſſiſe P. 21. 22 4. F. 6. and where the jointenancy was 
pleaded to parcel, and the other maintained that he was tenant of the 
whole, the Aſsiſe ſhall ſtay for the whole, 19 Af. P. 14. 

In an aſsiſe by two, the tenant pleads releaſe of the one, and that he is 
ready to hear the aſbiſe againſt the other, now all ſhall be adjourned , for 
the aſsiſe ſhall not be taken of the moyety, 26. . P. 19. 

The diſſeiſin was found, and damages aſſeſſed, and before Judgment the 
tenant cuts down trees to the value of 20 l. and upon this alledged by the 
Plaintiff; the aſsiſe was cauſed come back, and found damages for this 
alſo, and Judgment given upon the whole, and good, Trin. 1 Ed. 3. fol. 
Damages, 116. Audita querels upon a Defeaſance of 50 l. whereof he 
hath paid 20 l. and tendered the reſt at a day, Iſſue was upon payment al- 
* and found for the Plaintiff, who prayed his damages, and proceſs 
made to the ſame Jury to inquire of the damages &c. and no challenge 
admittec upon the matter, which was before the firſt inqueſt taken, 
P.22.Ed. 3. fol. Bat 283: 


| 2 | IV. Electicn 


* 
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1 v. Eledion of the Tenant in 247. and how and when the 


Aiſiſe ſball inquire thereof, and where it is at the perill of the 
Plaintiffe. — 

In an Asſiſe againſt two, the one as Tenant pleads in Barre, the other 
| Lat no Tenant is named, the Plaintiffe makes Title at the Barre, and the 
other ſaith, that to the plea pleaded &-c.and the Title found for the plain 
tiff, and that both are joynt-tenants. This fin of the jointenancy i 
void, becauſe the Plaintiffe ſhall not be conipelled to chooſe his Tenant 
but where one of them takes upon him the whole, and pleads &. 
there if he have miſtaken his Tenant, the Writ abateth, and he ſhall be 
barred, but he is not compelled where the one pleads in Barre, and the & 
ther to the Aſsiſe, per Littl. 33 H.6.fol.35. afſ.19. but where the one 
pleads in Barre, and the other joyntenancy, and the Plaintiffe chooſe him 
who pleaded in Bar,and the other is found Tenant,now the Writ ſhall not 
abate, but the Plaintiffe ſhall anſwer to the „*. (the Reporter 
ſeemed of a contrary 1 44 Ed.; J. 23. al.. 59 and where the one 
pleaded joyntenancy and the Plaintiff did chooſe T. for his Tenant, and it 
was found that neither of the two, but that one of another name was 


Tenant, and ſeiſin and diſſeiſin found, the Plaintiffe ſhall recover 42 B 


of 40. P. 1 aſl. 345. | 7 

In asſiſe againſt S. 7. and R. S. as Tenant pleads a plea, *. and R. plead 
as Tenants, without that that S. hath any thing, 7 ancient De- 
meſne, the Plaintiffe ſa:d chat he was ſeiſed untill diſſeiſed by them all to 
the uſe of . who aliened to perſons unknown, and took the profits, and 
as to the Plea pleaded by . and R. joynt-Tenants no Law &c. and upon 


demurrer it was holden that now . alone ſhall not have this Plea; and 


if two plead in Barre Joyntenancy, and the Plaintiffe faith, that * are 
if one 


ſeverall Tenants, they ſhall not plead a new Barre ſeverally: and 
of the Pernors profits be in fact, and another in Law, — th 
verally, the Plaintiff may ſay that the one is Pernovin Law, and anſwer 
to his Plea, and not to the other, 21 H.6.f.57. . 38. 

But where the Plaintiffe hath choſen him who pleaded to the Asſiſe by 
Bailiff for his Tenant, where the other pleads a Fine in Barre, the firſt in 
was, eee 
the Plantiffe had choſen hini Tenant, and fo enabled c. but becauſe it 
was in the Countrey, to take the Asſiſe of the Seiſin and Diſſeiſin, he was 
was 1 the Plea H α. Quere if error, 20 Asſiſe, P. 6 A. 21 5. the 
ſame was adjudged accordingly by Finch, becauſe by taking the Asliſe he 
was forejudged of all Pleas, 48 Ed 3.f. 7. 4/2.64. but note there, that 


the Asſiſe found him who pleaded to the Asſiſe Tenant and Seiſin and diF 


ſeiſin e. vide20 Ed. 3. Asfiſe 123. | 


In an Aslite againſt two, the one (who was Tenant made default, 2 
other 


4 


ey plead ſe· 


erſon pleaded the ſame Fine in Barre, and held good, becauſe 


ir 
e 
> 
. 
, 
e 
| 


took upon him the Tenancy, and pleaded in Barre, anti the Plain- 
aa — irckttuiy him which made the deffuſt Tenant to have the 'Af- 
ſiſe upon his default but anſwered to the! of. the other, and the Asſiſe 
was found'for the Piaintifſe) And that ke he made rhe defnult diffeiſed 
him not, he being outet by the Plaintiffe ſbll- not have an Asfiſe, 
but upon ſuch tecovery in a Precipe; he which made che default and is 
outed being Tenaut ſhall have an asſiſe againſt im who recovered, and 
not taken at default, 2 H. 6. 57. vide 50 Ed. 3 . 13.4. Otherwiſe in 
the former Caſe, and that he ſhall ha ve an asſiſe Diviſcra, 
And note, that in a Precipe againſt husband and wife and T. where T. 
departed in ſpite of the Court, now if the Husband and wife ſuffer judge” 
ment to be given without raking the whole, although that they be Te- 
nants of the whole and are outed by the recovery, they ſhall not have an 
Asſiſe of — 9 46 Ea, 3. fol-afſ, G2. vide 12 EA. . fol. 1. Diviſ 25. 
If the Tenant ſaid nothing, and the Diſſeiſor anſwer as Tenant; and 


the Diſſeiſin found, the Tenant ſhall loſe his Land, per Priſor 33 H. . — 


40. and if the otie plead nul; tert. as he which hath an 
other plead in Barre, and it be found againſt the Plaintiffe, whereby he 
takes nothing, and after he which pleads to the Asſiſe and hath got poſſeſ- 
fion, and the Plaintiffe bring an Asſiſe againſt him, he ſhall nor plead this 
recovery againſt him; M. 20. Ed.2t A/fiſe 398, © '-- 

In am asfiſe againſt /. and others, the others pleaded Jointenancy to 
part, and as to che reſt, as Tenants pleaded in Barre, and J. as Tenant 
alſo pleads in Barre, and the Plaintiffe chooſeth him Tenant, and maketh 
his Title by breach of a condition, &c. and Judgement was given, where 
the point in iſſue was inquired before us, who was che Tenant, it was er- 
ror: ſo if the Tenant plead, no Tenant named, and. ix be found that he 
is & c. if they inquire of the Diſſeiſors before who was the Tenant, it is 
error, P. 11 H. 4. fol. 66. Asfiſe 48. 12 H. . fol. 1. And if he which is cho- 


ſen Tenant pleads a Record, and fail at the day, yet no ju t, but 


another day ſhall be given to have it, becauſe it is meet to have firſt an 
inquiry who was Tenant, 35 Aft. P. 3. Aſs: 3 20. agrees upon adjourn- 
ment of the demurrer before the Tenancy be tryed, 35 Afs. P. 2. where 
there ſhall be error, 12 H. 6 fol. 1. | eee 

In an asſiſe againſt S. and A. S. pleads a recovery of the ſame Land 
in another Town, M. as Feoffee of S. pleads the fame Plea, the Plain- 
tiff without m—_—_— Tenantdemurres, becauſe in another Town, and 
after adjournment he did chooſe AH. Fenant , without that that ec. 
Schard\;ked it well, becauſe the adjourment is before the ſame Juſtices, 


and in the ſame plight as ic was in the Countrey, and he held the Recove- 


ry no Plea, P.22 EA. 3. fol · Aſ.126, © | 

In an Asfiſe the Tenant pleaded a recovery againſt another named, & the 
Title Plaintiff mean between the Title &the Recovery, The Paintiff ſhew- 
eth how that the Tenant aliened to another pending this Asfiſe , without 
anſwering his Title be mean, or to the right of the Tenancy, vid. Div 2 3. 


EE» 


TY 


Ve. 


So if heagainſt whom cr. had engred uponthe Land by 9 wh 
out Feoffment, 25 ff. N a 39, and where the 9 
the Nami may. Well Nn. thas. che. oxher: — oven 
LT the I. WBS PUT and if upon this enquiry: chen iim 
3 Wit ſhall abate, bas it hell sherr au 
e the. ed. of * ö 
note, this was upon Iſſue j ween the parties, bot 77 — 
the chooſingof the tenant the « —— had been ex eſſcis + ni 
it ſhonſd not abate; bectuſe the: 1 owed, i N 
nancy and not, in Narre, 26, ll. f. a. bot H iges thoughs the G x 
allen; for it ſhall notiabate by. the; miſchooſiag of his aeg, bus b 
the finding of the ſoingenancy. 

The one pleaded joynrenancy, the Plainxiffe ſaid, chat the other was 
tenant, without that &c. that at che day of the Mrit purchaſed &c. And 
1. yas e that — . EE Writ . the other named gave 

that pleaded jointenancy jointly &. and found the Lelſia and Ciſſei· 

ee the Plamtiffe ego ered, Y. 18 Ed 3. Af 7. 

e f Rent, the Plaintiff ſhall chooſe his tenant 12 Bk 3.46 
75. & uidg there he choſe themean his tenant. - | | 

In an. Abſeagainit F. and 4f-rhavm laid,that he had noching but i 
reverſion, and that there was no ſuch F. in rerum mater A. pleaded 
: ſan, ee the Plaintifle. choſe him tenant, and Seiſin and: diſſeiſin 

und, by which he recoered without i inquiring if chere were ſuch: F. ker 


if every one take upoahim: the whole, and plead Bare, and 

the Plaintiff chooſenneifor his tenant; and the: other is found tenant; 
the Writ ſhall abate, 44 EAA. . 2 3. — it was held * there, 
if he 1 is not choſen plead jointenaney, and is found tenant. 
N Asſiſe againſt two, the one pleads to the Asſiſe, the other as tenant 

to = mo pleads in Bar, and the Plaintiff: chooſeth the other tenant, 
& he whicl — to the moyetyhad nothing which might maintain that 
he is tenant, and ſo found, and the Seiſin aud Diſſeiſin found, yet the 
Plaintiff ſhall be barred for ever by ſuch triall of che tenant, at "thechar 
ges of the parties, which is not where every one pleads: in Barre; and 
the Court de officio will i inquire who is tenant , and there it ſhall not a= 
bate,&c. 20 44% 214.20 46. P. 2. 
In an aſſiſe againſt F. and A. 7: as Tenant pſeads to the Aſſiſe; 4 pleads: 
as ſole Tenant, —— him hy a ſtranger, and alledgeth the title of the 
Plaintiff mean between the grant and execution. Now the Plaimiff prayed: 
che Aſſiſe, and ſome thought that the Court ſhould not inquire who is 
Tenant, but where the Plaintiff had choſen his Tenant, and if he be Te- 
nant, he ſhal have this plea, andifthe Blaintiff- miſtake the Tenant , his 
Writ ſhall abate | ſome: gain ſaid this: and if one plead to an aſſiſe, as 
Tenant, and the Plaintiff admit it, and aſter it is found that he is not 
tenant that che Writ ſhall not abate &c. 8 4. P. 1. 8 Ed 3. fel. l. 


* » 


d where every one pleads in Bar as Tenant of the whole, it is error to 
85 ine, Wee 12H. 
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v. When the Tenant ſhall plead a) after + - 7 le awarded 3 the 
rhaef his Role, and whet pla: whore after the aye amar 

1 A bo the 47 


ot ; 


| which Wimins 


ere he def 11 ec * N one app *2hE pleads ; a 


releaſe with Warranty, and recovers, yet it was fard, that the Statute did 
not help him, dar a in Cirificate after the Verdict kim, H. 11 Ed.z. 


e . 12 467. 37.8 Af 2:18.68 B43. feli 39, 


mga: 


reo 


it. fre eee e ple of the and rite 
ate now fworn fe Thatl' not m His owIH perfon, 29 ff: 


P:18 40: 182. Viae. . ded a Releaſe made after Verdict at 
the day of Adj 92 7925 In lixe manner he ſhall plead 


mere e, but tre {hall not plead a Re- 


che entry of 
ſeaſe after EA.. fol:23 Ai. 

An Asſiſe ; who fe : Alte of percell plead to 
the TAR 57 0 their Er and the. 8 after — — 


eived to p e upon | the Plex" 6f his Baylit, 
oo enen e Afi fvorn 3 AiP. 1155 hr robs 3. Ed. 3. Age 68. 
Vid Divif. 1 B. und tue 4 Ae he whick plead to an Afrife by his 
Bayliff, andafterthe Aſsiſe n Was choſen Tenant, he could not 
7 
n Aſsiſe of che of the Common Pleas" Bench. 
on am iniſtifficient Bar a Ka ae ſſe was awarded, the Plaintiff 
d rhe Deed of the Office to the Curt, che Tenant all not have view 

therofafterthe Aſsiſe awarded, / EA. 3. l. 5 J. A. 135.7 AF, P. 12. 
After Aſsiſe awarded which J for want of Jurors, the Tenant 
pleaded chat the Denial be ic 700 MOAT art hanging che Writ, and 


teafed it to us for le it Sch Writ: 
ir the Tenant alien to the bee n condition, 85 if hs Tent 
nor, Gr. rhar all ſhall be void, Edo ic hot, dut the Ptaintiff rornrt- 


nues ſeifed, rhe Writ is abated, No a ol. ſo he ſhall plead 
i Cotties alter che © continuance nt ic, yk 16.4 
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VI. Pleas for the Tenant of Land in an Aſſiſe of common, Co. 
rody & . and where the Peræor of the Profits is not named, 
and where all the Tenants are not named. 


* an Aßziſe of Rent, the tenant of the Land pleaded une of bi fee , and 


upon title made by recovery by confeſsion of the Anceſtor in Do wer, 


the Anceſtor had it not but in taiſe, and we are in by diſcent, and ſaith, 
they were never married &c. and that certified againſt him, he could not 
have another Plea, although he were within age, 28. 4. P. 53. A. 274 
Note that out ef has fee. is no plea, if he ſhew not in fact that he is te- 
| =_ per Priſot, 3 7 Gan . 2 5 N J 
pon owt of his fee plea title made ant de mannerie recipien - 
do by the rad of T. and C One of the Defenlants ſaid, that the e 
whereof he is ſeiſed, the Grantor held in Demeſne at the time of the grant; 
and the other ſaid, that the Land whereof he is ſeiſed was charged but 
with 45. at the time &c. how the Grant ſhall enure. Yide Grant 7 Ed. 3. 
fol.g. Aſſiſe 132. Hl RISE, WES 
An aſsiſe of Rent, and made title by Grant to the Husband and Wife of 
8 |. for their lives, and if ſhe ſurvived him, that ſhe ſhould have 408. now, 


the Wife ſurvived, and * an aſsiſe of the 81, and well, but the te- 


nant being a ſtranger to the Grant, may well fay, Thar at another time ſhe 
brought a Writ and demanded 40s. only, 8 Ed.3. fol. 23. Af. 143. and 
yet — other was depending. Vide feoffment. Diviſ. 34. | 

An aſsiſe of twenty pence Rent, and three acres of Meadow, the tenant 
faith, that this iſſueth out of the Meadow, and three acres of Land whereof + 
J. holdeth two acres, and T. holdeth one acre not named, and a good 
plea. And it was found that R. held the Land and Meadow of the Plaintiff, 
andaliened the Land to divers perſons to hold of him, before the Statute, ' 
and after the Statute aliened the Meadow to the tenant, to hold of the 
chief Lord. Now befote the alienation of the Meadow the aſl: had lain 
againſt R. without naming the others &c. But now the tenant holdeth but 
parcel, and ſhall not abridge the Plaint, nor apportion the Rent in ab- 
ſence of the other tenants &c. A. 4: Ed. 3. fol. 47. A. i65. 3 Ed. 3. A,. 


175. 455 N 
If the Plaintiff himfelfe be ſeiſed of parcel of the Land, whereof &c. and 
the tenant of another parcel, and a ſtranger not named of another parcel, 
the whole ſhall abate, for he ſhall not abridge againſt him that is not na- 
med, but he may well abridge for the parcel of which hiniſelfe js ſeiſed; 
but note, that the tenant which pleadeth this muſt ſet down that he is 

tenant of right, and that he holds not the whole of the Plaintiff as of him- 

ſelfe ; for /i fe, the aſſiſe lieth without naming the others, 3 A. P. 18, 

«ff. 188. 4 Aff. P. 5. In like manner the tenant which! pleadeth ; 
Oh. | 5 ought 


\ 


to tender his rent for his portion, and if the Plaintiff hath been ſei 


ſed of the whole Rent by the hands of the tenant, yet he ſhall plead this 
matter, 3 EA. ;. fol. 21. A. 173. 3. A. P. 18. 

Lord and tenant before the Stat. the tenant enfeoffs divers ofthe parcels 
to hold of himſelfe, and others of another parcel to hold ofthe Lord, now 
the Lord ſhall not diſtrain the laſt Feoffees, nor have the aſſiſe againſt them 
without naming the others, and the tenant, but before the laſt Feoffment 
the aſsiſe did lie againſt the tenant alone, as tenant of parcel, and hin- 
ſelfat the reſt, 4 A4. P. 6- Rent granted of one Oxe-gang of Land, and 


1 if this be aliened, or recovered, ſo that the Rent be ſtayed that he ſhall 


diſtrain in the Mannor of B. and the Oxe-gang is ſold, yet he ſhall not 
have an aſſiſe without alſo putting the Oxe- gang of Land in view, 1 Ed. z. 
fol. 21. A. 1 09. 1 4. P. 10. Grant diviſ. 4. &c. 

It is no plea to fay that he holds as Guardian &c. for the Guardian ſhal 
hold it charged, 3 Ed.3.Guardes Diviſ. 29. tenant ſaid, that he had no- 
thing but by leaſe of the King of temporalties whereof &c. had aid, and 
after Procedendo , he excepted againſt the deed bearing date beyond the 
Seas, 27 A. P. 43. Aſſ-2. 155 | 

The Tenant may well ſay, that the Eſcheator had ſeiſed the Rent for the 
King by office, or without Office. Iudgement if the King being not con- 
ſulted, &cc. So that the King reciting the Grant of the Land, and the Rent 
reſerved ratifie it &c. Or that another is Tenant of parcel not named. 
Or where the Rent is ſuppoſed to iſſue out of the Mannor of T. and Hun- 
dred. The Tenant may ſay that there are four Towns within the Hundred 
not named. Judgement &c. But it ſeems it ſhall be no Plea, becauſe a 
hundred ſhall not be put in view, 30 A P.5. 

If a ſtanger take Rent by coertion of diſtreſs, yet the aſſiſe lieth againſt 
the Tenant alone, without naming the Pernor. 30 . P. 5. 4. 267. 
Vide 33. Ed. 3. Aſſiſe 456. in an aſſiſe againſt the Pernor alone reſcous 
was made by the Tenant and another. | 
An aſſiſe of ten pound Rent, all the Land is put in view, the Tenant 
who pleads ont of bis Fee in general, ſhall not afterwards ſay , that he is 
tenant but to parcel, for he might have alledged that at firſt , and have 
pleaded over ont of his fee, but the Plaintiff admitted the plea, by which the 
tenant ſhewed , that the Plaintiff hath recovered parcel of the Land &c. 
for the which cauſe the Rent was apportioned, 30 A. P. 12. A . 300. and 
how it ſhall be apportioned. vide Avewry Divi, 35. 2 

And the Tenant may ſay that the Plaintiff hath purchaſed part of the 
Land whereof &c. or that part is deſcended unto him, 34. A. P. 15. A. 
318. vide Avowry 99-35-36; x 
If a Stranger hath recov el of the Land, whereof an aſſiſe brought 
for the Rent abated, becauſe he named nor the Recoverer, 8 Ed. 2. It. Ca. 
At 392. An aſsiſe ofa Rent charge, not naming all the ter- tenants ſhall 
abate, unleſs that he name a Pernor of the Profits for the whole. But for a 
Rent ſervice, it is ſufficient to name the meſh for all, 33 E.;. A. 456. 

| 88 But 


81 


82 n * 
But in a Scire ac. againſt T. of 20 s gentʒ a rr tenant a Deforceor un 
ten ſhillings is a Rent Chargeiiſſuing ont of his Land, and thereſt Rea 
ſervice whereof he is meſne, the Write ſnall abate for the reſt, forte 
Writ ought to ſuppoſe him tenant thereof, 3 1 Ed. 3. Mit. 33 1. f 
In a Ferwedos of rent, to ſay that a ſtranger is ſeiſed of parcell of tie 
Land whereof. &c. goeth to this action, Al. 17 EA. 3. Writ 3535. 
Inan aſſiſe where ¶ ui invita was brought of Land and Rent, the Tena 
«by receipt being party to the Writ, as to parcel of the Rent, ſaid, that the 
Rent iſſueth out of the Land demanded &c. and this was a good pleas 
the Writ, and to another parcel ſaid, that g. was ſeiſed of the Land, a 
leaſed it unto /. for life, rendring the Ront and died, his heire leaſed it fo 
life to another, rendring a Rent, and granted to us the reverſion, and 1, 
the firſt Leſſee is dead, and this was the rent for which the Action i 
brought, which B. granted to the Plaintiff, this is a good plea, for which 
cauſe the Plaintiff ſaid, that B. was ſeiſed of the Rent in fee, and it appei 
red by the plea of the Defendant , that he is not tenant of the Land, nor a 
the Rent demanded, 12 Ed. 3. Mrit. 257. vide Diuiſ. y. | 
In an aſsiſe of Common appurtenancy , the Tenant ſaid that he is Loni 
and one T. was Tenant of the Free-hold to which the Common appurte 
nancy is claimed, and we incloſed againſt T. who aliened to the Plaintiff 
and ſeemeth a good bar, 4 Ed. ;. Al. 179 and here it ſhall be a. good pla, 
that another is tenant of parcel of the Land not named &c.ibidesn. 


1K— 


VII. Pleas for the Pernor of the Rent or Tenant, & cc. aud who i 
Pernor, and where the Ter-tenant onght to be named, and 
where not. | 


I a Writ of entry of Rent in the Per, the Pernor may well ſay that he 
Land out of which &c. is ancient Demeſne, Ad, 4 Ed. 3. fol. 53, Anc, Dr 


. weſne 19 „ = . ane 
In a Formedes, it ſeems that the Pernor of the Profits ſhall not ſay, that 
another is tenant of part of the Land, of which &c. not named, but the 
ter tenant ſhall have the Plea, and it ſeemeth no plea for Rent ſervice. Vi 
Diviſ. B. G. But it ſeems no Plea, that he holds not of him, for this is to be 
ſeen by the Alienation ofthe tenant in taile, and yet the iſſue ,onght to 
recover. And the Writ lieth againſt the meſne alone, who is not ter- tenant, 
nor the Pernor, but ſhall abate, if he be not meſne of the whole, 19. Ed. 
Brief. 468. M. 3 3. Ed. 3. Writ 92.1. and Niae that oxt of his fee is no plea in 
a Formeden of Rent, becauſe this is true, yet the Lord ſhall falſiſie a reco- 
very againſt tenant in taile, 44 EA. 3. fol. ig. N N 
Non: tenure ↄf part of che Land out of which the Rent char gor Rent 
ſock &c, goeth to the whole, the Writ being pleaded by him x is wt 
po 
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poſad tg hold the Rant in 2 Scpry facie of it. Se he is fappoſedPerhor of 
pong ke hall ſet nne of part, 
and it behooves him to ſaꝝ in fact, that it is not à rent-ſervice, unleſs it do 
appear by the Writ, and fine which. names not any ſervice cc. Qxere. 
; that if he be not meſne of the whole, or Tenant of the whole Rent ſervice, 
where there is no-meſne., the writ ſhail abate, aſwell as of a Rent charge, 


24.33 64.3. it gal. and becauſe the Tenant do not ſet forth what Rent 
; it is 19 Ed. 3. mrit 48. 5 : 
13 And it is no plea for the Pernor of the Proſit of a Rent charge in an 
lſſiſe to ſay that another is tenant to a parcel of the Land: alſo although 
he be tenant of the Land, and it be found by verdict, not upon the Plea of 
| the Party; that Oe of part, this ſhall not abate the Weir, 
) 22 H.6: fe. 23.0. II. | vers | 
| | Audi — — to my uſe, and I agree and take the rent, I am the 
. Pernor, 6. R. 2. Aff. 71. ba 
In an aſſiſe of Rent againſt the Pernor of the profits and Tenant, the 
Pernor ſhall not plead releaſe of tho Rent; but may well plead a Reltafe of 
all ations; 448 H. 5. fel. „ incumbent 15. . 
; Bryan (aid, If I grant my rent to F. and atterwards-britig an Aſſiſe a+ 
5 gainſt rfie Tenant, and againſt T. as Pernor of the Profits; and T. will not 
| plead the grant, now the ter- tenant ſhall plead ir, which Keble utterly de- 
nied, and ſaid that the Tenant ſhall-not-plead any plea; rhePerrmor being 
named in the Writ, 2 Hy fol. 14. But if the Aſſiſe be brought againſt the 
. Tenant alone, he ſhall plead any plea, and ſhall compell rhe Plaintiff to 
make his title, 5 f.. fol. 34. But where the Pernor pleads in bar, or to the 
aſſiſe, the tenant ſhall not plead in bar by releaſe or other matter. To 
Keble agreeth Pigot, and it ſeems it is becauſe he is not named as Tenant, 
| but as a Diſſeiſor, 31 Af. P. 3 1. Aſ. 308 * . * 
In a Writ of entry of a Rent the Pernor of the profits: ſhall not plead 
out of his fee, 18. Ed. 2. Entry 73. So neither in a Mortd. of a Rent, 12 Ca. 
| 3-Hors de ſon fee 30. M. 32.H.6, fel.20. Agreed by Priſot, becauſe heſhall 
| not compell me to make title, 9 Ed. 4:11, E 
In anaſſiſe of Rent it was found, that one not named took the Rent to 
the nſe of the Defendant, and that he agreed, wherefore he was held a 
ſufficient Tenant and Diſſeiſor, M. 6. Me. 2. A. 71. Vide 8 Ed. 3. fol. 
AMrans de faits 15. If there be a Pernor not named, in that caſe the Writ: 
ha 5 33. Ed. 3. A.. 456. but he needs not name the ter- tenant. Vid: 
1 H., fol. 4. 6 | 
If the ſervice of the Meſne be arrear, and a ter- tenant make reſcous, the 
aſliſe lieth againſt the meſne alone as tenant, but it is.neceſſary to name 
dhe other as Diſſeiſor. 17 Ed. 3. ſol. 46. Aſ.75. 33 Ed.3.Aſ.456. 19 Ed, 
: 3. Brief 404. For the meſne is the tenant, and the ter tenant ſhall not be 
named. but as Diſſeiſpr, becapſe the meſne had not made the Diſſeiſin, 
bY A. P. g 1. Aff. Fo Vide: Divi{, 61 C. 3. Hr, & 8 Bay: 
ol.5 3. 55x D1 
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4 «by 
It is faid, that if the meſne alien his ſervices , and take them back agiũ 
to him and his Wife, and the Lord diftrain &c, in an aſſiſe the Wife flat 
be named, but if he alien the rent, reſerving the ſervices, and after take the 
ſame again to him and his Wife; now in an aſſiſe by the Lord the Wik 
ſhall not be named. 3 1 A. P. 31. | " 
Lord and Tenant by 11 s. Rent, the Tenant aliens to T. who payes th 
the Lord 9s. and after makes reſcous for the 2 s. Now the Lord ſhall ng 
have an aſsiſe of the 2 s. without naming the ancient Tenant!, becauſe he 
is not ſeiſed of the 2 s. by the hands of T. were 8 Ed. 2. Afſ. 387, yo 7 
there it is ſaid, that he ſhall have an aſsiſe of the whole Rent , not of 
2 8. if he hath cauſe of action. Yide Divi/.8.1 2.E4.4. = 
In Nuſance you ſhall not name the Land of the Tenant to whom, as ya 
ſhall in an aſsiſe, but Nuſance not without naming the Tenant of the Land 
in which, and him that made it, but not againſt the Feoffee, At. 18.64. 3 
40.374. [eg ne oe 
X + aſsiſe for taking profit in another mans ground, ſhall not be main. 
tained againſt the ter-tenant, without ſhewing him the Deed. But where 
it is againſt a Pernor ofthe profits, it ſufficeth to ſhew it to the Court, and 
the party ſhall not have Oyer thereof, if the Plaintiff confeſs not himſelſe 
privy to the deed, H.8 Ea.3.fel.16. 
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VIII. Where ſeiſin of one thing (ball be ſeiſin of another, io hau 
an Aſſiſe thereof, and of what ſeiſin the aſfiſe lieth, 


- 
* 


He Grantor of a Rent dieth before attorneyment, ſeiſin had after 
wards is not ſufficient to have an aſsiſe. Bur if an Abbot diſſeiſed of 
his Rent dieth, and reſcous be made to the ſucceſſor that would diftrain, 
he ſhall have an aſsiſe, 3 A. P. 5. A. 183. A. 3 2. H 6. fol. 6 49 Ed.. 


fol. 14. 


But Hil held the Judgment erroneous, where the Warden of an Hoſ- 
pitall recovered upon a Reſcous to him made, where the predeceſſor wa 
not ſeiſed, M5.Ed 3.93. 

The Heir ſhall never have an Asſiſe of the Seiſin of his father, 5b5dew 
but all the books are with the Succeſſor, where the Predeceſſor was ſſl 
and the Seiſin continued untill the reſcous, and the Title not diſcontin 
in the houſe by his death, 29 A/5.P.59.A[-.291. and there the ſucceſſor 
ſhall recover the arrears due in the life of his predeceſfor, whereto agreeth 
34 A/ .P.3.Afiſe 314. otherwiſe it is if the predeceſſor were not ſeiſed 
in deed, 26 4½. J. z. 

w Poſlesfion of the Guardian is ſufficient for the Heir to maintain an AF 
ſiſe or Treſpaſſe upon the Statute of 5. R. a. upon the taking away of the 
ward, a Ed 4. . J. So of the poſſeſsion of a Termor, ibidm & c. Ir. 
Colour 47 acc. | | 1 


- If the father enfeoff his eldeſt ſonne within age, and afterentreth as 
Guardian of the Infant to his uſe, and after enfeoffeth a ſtranger; this is 
4 ſufficient feiſin for the Infant to have an Asſiſe againſt the Feoffee, bur 
not if the father claimed at firſt to his own uſe, 8 Ed 3. fol. 63 «f.14 9. 
8 afſ.P.x 3. 167:& vide 18 4. P. 9 . . 
rantee of Common being ſeiſed, grants it over to T. who regrants it 
to him before an ſeilin had by * — beaſts, yet the grantor be- 
ing outed, now he ſhall have an Asſiſe upon this regrant, 36 4/7.P.3. 
Common 20. and the grantee of the Common being diſturbed ſhall have 
an Asſiſe n other Seiſin, 4 Ed. 2.47. 452 
I husband and wife be joint- tenants of a Corodie, the husband relea- 
ſeth and dyeth, the wife demands it, and is denied, ſhe ſhall have an Aſ- 
ſiſe, for Cui in vita lieth not, 2 Ed. 2. ¶ vi in vita 18. vide 17.eAſs.P. 2. 
where the wife had an Aſſiſe of the poſſeſſion of her husband, without 
other Seiſin before, or after Coverture, 24.4. Ed 4. f. 3 2. and the ſame 
Caſe of Corodie agreed againſt H.6 R, 2. Cui in vita 28. | 
- . Tenantfor life attorns to a grantee of the Reverſion, and dieth, the 
grantor enters, and enfeoffs one 7. but the grantee comes upon the Live- 
ry, and becauſe he could not by the doore, he entred by the window, 
and being half in, half out, he was drawn forth, this was a ſufficient Sei- 
fin to maintain the Aſſiſe, . 8. C. 3. Dwres 17. but Seiſin for half a day 
N Cage he Trae was l _ u 
Aſſſe 428. See, the putting his Plow upon the Land, and removing of it 
9 no Seſin to have an ſil 0 . 4 p ay 

Attorneyment to a grantee of a orie before the day of payment, is 
ſufficient Seiſin —— an Aſſiſe of the whole, 34 H6 f. rot. 
vide Avowrie Diviſ. g. 5 Ed. 4 f. 2. | 0 a 

The Lord who hath been ſeiſed of twelve pence of the two Shillings of 
Rent, ſhall have a good aſſiſe of the whole, 12 Fd. 4. fol. 7. . 31 8 £d 
3. el. 12. A. 141. And if there be Lord Meſne and Tenant, the Tenant 
within age alieneth part to T. who payes part of the Rent to the Lord 
Paramount, this is a ſufficent Seiſin for him to have an Aſſiſe againſt the 
Meſne for the whole 8 Ed. 3. fol. 5 3. 4g. Affe pa q vide 8 £4. 
2. 4ſ7.387 Divi/ſ.7'F.Heydou ſaid, that the Seiſin of the Rent of one 
Termor doth not ſuffice for another, 5 Ed. 4. ſol. a. vid 22 H. 6. ſel. 
Aſſiſe 10. FW ict T9107) Tk by e 9991 

Seiſin of Common of anothers beaſts manuring my Land is good to have 
an Aſſiſe, be the Common in groſſe or „ e the putting dur of 
anothers beaſts onely to take Seiſin, and I drive them ont preſent ly, 5 EA. 
3.fol.25. AI. 6 1. 22 Aſs.P. Aſſiſe 228. Seiſin of Land, to which &e. is 
fufficient to have an Aſſiſe of Common c. 7.1 5 Bug. aſſiſe 931. 

By recovery of Rent, where another had the profit, a man ſhall be 
adjudged in poſſeſſion without ſuing Execution, and. if the Sheriff put 
him in poſſeſtionby a Cled, this is ſufficient to have an Aſſiſe, 4 Fd'3 J. 
2551 EV wer. ( bres 226 2245. P. 228. 15 EA. 3. 91. So tipor” 

| | Se | A 
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ſion, 27 Aſſ. p. 68.3 1 Aſſ. p. 3 3. 


angyoſſeſing igen by che brite ſoif the! Shetiffe — 
on to whom n rendred by Fine, chis is ſufficient to have an A 
ſiſe 3 Fine g6- 3, ee vide 37 H. 6. f35- 736: e 

185.9 
oe cannot diftrein the ſame beaſt by whichiis par n Wee lon e 
ſame time, 40. CA a e 

The Lord grants his Renti upon we the Tent attorns Accon 
dingly, the grantee refuſeth — m the Condition, the Tenant after 
warts payes Rene panda dee, the Gramordiſtreins, the Tenant 
makes reſcous, and he brings an Ae rer naming the e 
Quer EA 4415. 235 101 ur b 

A woman ſeiſed-of Ront taltes a Hh arbeind: llo-difiraes; ind! upon teh 
cous they have an Aſſiſe, and the Writiwas: diſſeifovit ess but the, ref 
ſcous had been before the marriage the Aſſiſe ſhoukdhave betty ' Diſſnyſpvit 
cam, arg 12; 4 141.3 ee vid . 7 H7: fot 
2. 1 2 3 ol _ 1 j 

F che Hingthe Giſad-ob LandrficnebedearhroE y Hand for: life. mp 
poling chat he held of bim in Fee; and beforo cha an#tre le m ſuod forth 
' Lenter and am ouſted by aiſtranger, by this: anſtre, I ſhail not / have an 
Aſſiſg, Qrere; but if the Entry was- after! the exſftrt le muin awarded; 
and hefote the Eſekeatur had taken it our of the Kings hands in the Coun 
treycheo It Gros Ifhall have an Aſſiſei; for: it: is as 4 licence to enter to 
him who, hath;Right, „10L Bd I 156; 10. P. 8 

Seiſin by the hands of kim againftrwhom che Precipe lyeth, is ſofficis 
ent to have an Aſſiſe of the Rent, and Seiſin by the hands of the Guardi- 
an, or ktermer tio ſutfcient tb» the purchaſer, 80 Aﬀe. H. 14. Abſe 191.8 
H. 6. 


A. 2 SpnJeafery Land £9: his: Father for life, -nil-other Landro his fi- 


But 
but tl 


Wiese 

to hene ial 

the other, 36; Ad. 22 b 

Where one Narcener f aims for all, enters! upon the * ad 

being Hunted, ſhe al © —— him in halide the others 5 well 
D 


enter With eng 21: A RR 0 itz a. 
Met in this Cate t — ibis hindanfieaeaint tied 
bo ene alond ; forthe wf entry doth not ꝑlye rhewchors poſſe 


nl > was = 


And if one Heir in Gavel-kindenter generally „and they are vouched, 
the demandant may well counterplead, that he which entred had nothing 
in the Land diene, 43 Ed 3. fol. 1 9. and therefore if the ir of him 
' which centred not be to demand his part, he ſhall not ſay, Qor inſimwl te- 
unit ofhispart,43:£2:3. fol. a 6. fol. a 7. 19 HewG.foligy.. 

_ of Fealty is not ſufficient to take an afiſe * Rae, 20 H. z. 


40.4 
4 t * of a Roſe reſerved; de rt upan-a Leaſe far life, is 
ſuit to 1215 5 8040 ec oe akerwards, Nan Sod d. 3. E YT 


e Sheriff. wal pl e Atiogney pichePlaintif, 
but 2 90 Qu the g ttorney departethi 
hr e his ſein 0 1155 have af e —— taking 


the profits. | | 
And if a man recover in a Precjpe, ge will lie againſt the 


Abator, but in the former c: e engannot enter without 
Livery ot the Sheri upon pam 3 3 Anda 
Leaſe of a Woman. I 7 * 45 2 Al- 
nog h heupon t e ee of the,S exif to make 
it, is Feld gy a e | pang ſerved, i is not Fm to tha ve an 


ale, Pigot, -. Akere. a uc 57 45. 58. 3: en ene 
He keit in aſciſe dns 
vue upon "he! 125 aud * 8 . fol. Tra- 

ver. 14. But if che Kin g put. me. ont. eth a 
ger, 1 ullhayean Sn Wie Cor e 1 
. che Diff 8 175 Areas an er, no. a Writ of Entry in 

the Poſt lieth again anger per Fitzh.fol.19, -. 

jabs Prieto rand ge, the office found for 


PA man ſhall c be ah 
the } King, Where | ſe Wasp before th ae oftice, 2: Hen, 6. 


1 N 15 75 pu cert 5 7 — 
b SCE ES or desi 
1255 


ranten af 
Filin of ervices, 1 


ass bite bythe Deed of bis Fanboy Arbing eee at 
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Vide C. 4. pat, 
in Bevils Caſe. 


88 Aſiſe. 
IX. Where the circumſtances ſhall be inquired in Aſſiſe, 2 
where in another Action, as well of Plees 10 the Writ, as in 


barr , and where for one Plaintiff or Tenant, and not for 


all. 


Na Writ of entry in nature of an aſsiſe by an Infant,where the war- 
ranty of the Anceſtor was pleaded in bar, the circumſtancas are not in- 
uired, as neither where a fine is pleaded in bar of an aſsiſe. So of: 
2 releaſe, if not ſucli as go with the Land, as if he were ſeiſed at 
the time of the Releaſe, 12 EA 4. fel. 5. Age 18. And upon a forraign re- 
leaſe pleaded, it is held error to inquire by aſsiſe of the circumſtances, if 
it be not adjourned to the County where the releaſe was made, 21 Af, 
P.8. Error 79. Vide Diviſ. 1. Ca. 9. | 
But in an aſsiſe by an Infant, where the Deed of the Anceſtor was plea- 
ded, it is meet to inquire of all circumſtances, as non-age, impriſonment, 
or where otherwiſe ; it ſeemed by Therp, that matter found againſt him 
ſhall not be allowed, 16 Ed. 3. Diſ. 6. And it is error, where one hath 
another title not inquired, where the bar is pleaded againſt him, but if the 
Tenant plead to the aſtiſe & the matter is found againſt the Infant, as that 
his Anceſtor diſſeiſed the tenant who made continual claim &c. now it is as 


their diſcretion whether u er inquire over for the Infant, 12 H. 4. fel. 


20. Aſſiſe 50. 37.A([.p.5. vide Ed. 3. fel. Aſſiſe 139. 
A 54 2 brought by an infant, where the deed of his 
Anceſtor was pleaded, he was not put to anſwer it, but ex Aſſenſ they 
preſented ſalve jure petentis cum ad ætatem pervenerit & c. MA. . H.;. Dar. 
reis preſentment 22. 33 Sp ou ys 
A Mortdanceſtor brought by two Infants and a woman, the Vouchee 
ſaid, that they had an elder brother who abjured and overlived his Father 
and were at iſſue upon the ſurvivor, and to the iſſue of the Wife and 
Infants ; they ſay, that be hath his Record of abjuration. But it ſeems 
+0 although that be bach the at the day, yet the aſsiſe ſhall be taken for the 
Infants Querr. But after the Vouchee made default, and yet the Plain- 
tiff had not the Wiſe in right of —_— but at large (Vide Records Di- 
i. 2. But if che aſsiſe cannot be agreed whether they be next Heire, this 
ſhall not hurt, becauſe of this confeſsion by the Record pleaded, for 
-which he recovered! 29. Ay: 1. A5 22 H.6. fel. 23. 
0 "> Infant faile of the Record, yet the aſsiſe ſhall be at large, 33 Ed. 3 
367. | * 

Where many do loſe by default in an aſsiſe, the one ſueth a Certificate 
on the releaſe of the Anceſtor, and the Plaintiff in the aſsiſe being warned, 
comes nor, and the Jury directed at large to inquire whether it were the 

- Deedofthe Anceſtor , and whether the Plaintif be his next Heire , whe- 
ther the Deed were by Dures, or by non ſane memorie , and whether the 
Tenant 


Ahe. 


Tenant were ſeiſed at the time, and whether the Plaintiff hath title aſter- 


wards &c. a nd every circumſtance which the Plaintiff in aſsiſe may plead, 
26. Aſ.pla.5. Certiff.7- © 2 
Devon ſaid, upon a Fine pleaded againſt an Infant, the Juſtices inqui- 
red of his Title, and if the Jurors give him Title, the Aſliſe, ſhall be 
taken in the point &c. but if they know nothing of his Title the Plea 
ſtayes, and it is no Title that the Anceſtor died ſeiſed after the Fine, nor 
that he was ſeiſed and diſſeiſed generally: otherwiſe it is of a diſcent al- 
ledged ina Mort. d aunceſtor, L nod non eſt lex, Hill 19 Ed.2, Asfiſe 410. 
vide ſupra Dir's/.1:cap.10. ) 
In an Asſiſe againſt an Infant, who pleaded a Barte, and it was found 
againſt him, it Fall not be inquired what other Right he hath for the 
wrong ſuppoſed: It ſeemeth that this is where he ſhall anſwer to the 
Title of the Plaintiffe and plead in Barre, for otherwiſe upon a Col la- 
terall Barre pleaded, as warranty, &c. it ſhall be inqured over for him, 
12 H. 4: fol. 20. 22 A/5.50. 37 4A. P. 5. As ſiſe 328: N 
But where he pleads warranty in Barre, and it be adjourned for diffi- 
culty, whether it ſhall be a Barre in the Caſe, and at the day he will vary, 
as that he which releaſed, he alledgeth as of Tenant for life, with mean 
remainder in Fee, when he had the Fee in poſſesſion, and he could not 
vary, but the Asſiſe ſhall be taken and ſhall inquire of this, becauſe he 
was an infant, P. 44 fd. 3 fol. 10. AJ: 56. The Circumſtances ſhall be a 
wayes inquired: the Infant being Tenant pleads to the Asſiſe without 
traverſing the Title of the Plaintiff, 28 4 45 1. A0. 262. and 29 A. 


P. 12. A. 280. 12 H:4. 


An Asſiſe brought by three where two were within age, he that was of 
full age was put to anſwer to the deed of the common anceſtor, who ſaid 
nothing paſſed, and againſt the Infants the Asſiſe at large, 32 Ed 3. 
Asſiſe 8. 

But were he pleaded his Leaſe for life by Indenture to the Anceſtor, and 
that he entred in his Reverſion, the Infants all anſwered, and all of them 
faid, that the Anceſtor had nothing of his Leaſe, 28 A. P.2 2.40.2 69. 
But the Infant was not there — — to anſwer, and 7 horpe ſaid, that 
neither the one nor the other need to anſwer, the one being within age, 
yet he of full age made a Diſcent, 26 Af. P. 25 4. 284. And note in the 
former Caſe, 28 4. Pla. the Heir could not ſay againſt the Indenture, - 
that nothing paſſed, but that the Anceſtor had nothing of his Leaſe. 

The of the Anceſtor was pleaded in Barre of an Asſiſe brought by 
two parceners, the one being within age; he that was of age pleaded the 
dying ſeiſed of the Anceſtor, and the ſame Title was made for the In- 
fant, the Tenanteſtopped them by his Indenture {of Leaſe for life from 

the lame Anceſtor, both plead the diſcent, without that that any thin; 
2 ' Perſey, The Infant ſhall not plead this; for then, if it be foun 
kot him upon this Doeed, where it is not the Deed of the Anceſtor, and 
the. Tenancbring an attaint, the N ſhall loſe the Land, where perad- 


venture 


89 


Aſuſe. 


venture he hath another Title, for in the attaint the Circumſtances ſhall 
not be inquired. Burton Juſtice, he may have a novel Asſiſe upon theg- 
ther Title.Pigot, but it ſeems, the Iſſue ſhall be received, and yetghe 
Circumſtances inquired for him, and he ſhall recover upon other matter 
found for him. Er þ hoe non, there ſhall be inquiry of the Deed, and tha 
Proceſſe againſt the witneſſes, but they were adviſed, 29 4/. pla.5 + 6 
25 9. vide Diviſ.1 Ea. 28 A pla'6. recovery upon another Title tou 
or him. | | 
And in the like Asſiſe, if the Tenant make Title as another ſiſter, and 
that this Land was allotted to her upon the partition, and concludes in Ry 
againſt her of full age, ſhe ſhall not plead it to the Asſiſe againſt the is 
fant, but ſhall conclude in Barre alſo, and the Infant and the other 
anſwer thereto, and yet for the Infant the Asſiſe ſhall be awarded, 30 
pla. 7. Aſ:298. - ol 
_ Asfiſe by an Infant of Land and Rent: To the Land the Tenant plea 
ne unques ſeiſi; to the Rent, that it iſſued out of the ſame Land, and the 
Infant was not put to anſwer, but the Asſiſe at large, &. P. 11 Ed 3. 
Aſſ. 86, So where Tenant by the courteſie 8 the Deed of the ag 
ceſtor with warranty made to his wife, and their Proceſſe againſt the wit 
neſſes, 35 Aſſ. 3: J 9. Aſſ. 323. But 29 Aſſ. P. 33. they would not award 
Proceſſe againſt the wirneſſes, untill the Circumſtances were inquired, an 
— it is aid, that in this Caſe no Proceſſe ſhall be againſt rhe 
witneſses. 
An Asſiſe againſt an Infant making Title by the Deed of his 28 
the Infant ſaid, that his anceſtor had nothing at the time; and it was fo 
that he was ſeiſed at the time, but that the Rent was granted upon condit- 
on, but this verdict is void, becauſe the Rent could not be upogn.condy 
tion without a Deed, and after adjournment the Asſiſe was remanded by 
the Infant to inquire whether there were any Deed upon Condition, 33 
Af. P.15. 24.33 Ed. 3. Asſiſe 367, Kuivet ſaid, if the Deed of Feoff- 
ment or grant be ſimple Condition, it cannot be found without ſhewing 
forth the Deed &c. ibidem. EE 
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Record in hand there, and that he was at afrorher time acquitted by his A- 
ſiſe, and this alehough he had not the Record in hand, but this goeth ro 
the Action: It was alſo held here, that he ſhall not have the Nea of a 
Fine, becauſe he is not Tenant : bur Dare if he ſhall find Miſnomer or 
Coverture Schard, that he ſhall . £4.3.4f. 120. and ſee that the 
Defendant pleaded that he brought a Writ apainſt the Plaintiff of the 
Land, and there he vouched after this Writ purchaſed, and ſo had affir- 
medhim Tenant, and he was ouſted of the Plea, becauſe the Plaintiffe ſaid, 
that the other was Tenant, and he onely a co-adjutor to the Dilſeifor, 
43 4. P. 7. Atſiſe 350. 

A Differfor may plead any matter to excuſe himfelf from damages and 
which extinguiſheth not wholly the Right of the Tn, as releaſe of 
Action perſonall, entry of the Demandant in patcell pending the Writ, 
no ſuch named in the Writ, that the Tenant holdeth ovale with a * 
ger, or that the Plaintiffe at another time brought a Writ of an higher 
nature, 35 Ff. 6. fol. i 3. {6 that no Tenant is named 16 / P. 42. —0 
Coadjugor may plead: that there is another Writ pending, hut hot 
Plaintiff by his Balke, 8 Cd. 3. f. 1. 45.140. 

See, the Releaſe of Actions perfonall a be well pleaded by thera who 
diſſeited the Plaintiffe to the uſe of another named, who takes "the Foes 
&0; H.. . Af. at. vide diviſ y. 

See concerning jointenancy, 35 H. 6. for if the PlaintiGs hi coole one 
Tenant, and the other plead jointenancy with a ſtran 2 28 bus 
ſted of the Plea, if it be found accordingly by Leaſe © che Tenant made 
the day' of the Writ parchaſed, yet The Rabat ſhall tecovet, P.t8 Ed: 
3.77. and ſee where in an Asfiſe of Rent, che Tenant to the 
Aal, the Difſciſor ſhall not plead jointenancy of the 4, 3 Afi 9 15 
vide di; 7 E. 3 5 

The Tenant w aliene ing the Writ may — 5 
Barre of Aſſiſe, 9 Ed. 3. 17. Al. hang 12 Aſſ. P. 41. Asſiſe 203. goo pe 
plead jointenancy, ibidem, 12 Ed:3, Asſiſe 115. 

An Asfiſe agdinkt one who claims nothing in the freehiold. but by 2 Stathte 
Merchant oſ the Plaintiff ſets forth how he hack reccwededh 
and hath the Land in Execution by Elryit, and that the Defendant enftef- 
ted the ſtranger after the Statute acknowledged, ſo the ſume is exxinct, the 
other that he had nothing of bis Feoffmnent, Zr Af. P. 28 Aſſiſe 220.8 EY. 

3.fol.+, he who hath Execution by the Statute wer ped armen of 
nch eſtate, 1. Mie A fr. omg 18 

Ia an Aſſiſ the ade 88“ che grantet ofthe gtrdie 
the Plaintiff entered, becauſe no agreement — 1 6 48 
marriage, and we oueed; him, 37 Aff. P. 26. A 306. ind he which 
claims nothing but as Gtardian may plead a deed to eſto | eee yi 
confeshdnof ch er tocho Knights ſer vice 46 PX; IE. 

. Asſiſe che Tanant auh, umi the Plæineiff Hnſelf wi 
af de wen eden 3 L 15 35 HF.. f. 
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The Tenant ſaith, that the Plaintiffe had Execution of a Statute again 
him, and that T. "had Execution upon an Elegir againſt the Plains 
tiff, and that afterwards he had the eſtate, and a good Barre, 38 4. 7. 


4 Aſ+.331. 


"Al for Executors againſt a ſtranger, who entred i into Lands deviſ fo 
to them to ſell 39 A/. P. 17. re 
- A Diſſeiſor may not plead a Releaſe of Right nor Feoffment, 2 H.7 F P 
14. nor ancient demeſne, 21 H. 6. f. 57. nor any Plea but ul. tort. &c.1 a 
Fl. 6. fol. 2. = Ci 
1 

n 


XI. Where a man ſhall be adjudged a Diſſeiſor without i inquiry 0 
| Confeſſuon thereof, and = by failing of Record, 


I; An Asſiſe the Plaintiffe intitles himſelf by Diſcent, and it is found + 
ainſt him, and in an attaint the ſame point is found for him, now the 
Fee ſhall be adjudged a diſſeiſor without further inquiry, & ſhall loſe the 
Land and damages from the time of the firſt Diſſeiſin, but upon the dil. 
cent found in the Aſſiſe, it is requiſite to inquire over of the Seiſin and 
Diſſeifin, 8 H.4. 23. attaint 14. vide Diviſ. 9 Ed. 29. Ae. No eircum 
ſtance to be inquired of in attaint. 
In an Asſiſe by Husband and Wife, the Tenant plends i in Barre out of 
the point of the As ſe, and found againſt him, now there is no neeed to 
inquire of the Seiſin or  Diſſeiſi in, and becauſe if it be found that the Hus 
band was not diſſeiſed, but the wife 2 onely, yet they ſhall recover 44 Af. 
RH. Note this i is to be underſtood where by the Plea implicitly he 
confeſſeth the ouſtre, 31 4ſ. P. 1 2. vide Diviſ 29. 

Upon Releaſe pleaded i in a forrein County found againſt the Tenant, he 
ſhall be gudged a Diſſeiſor without more ado, 22 E4.3. fel. 4. Aſſiſe 125. 
23 4. P. 11. 8 Aſſiſe P.15. A. 190. | 
2 _ che — — 1 a releaſe, and the Plaintiffe alledge that it was op- 

ich he performed at another place, and the Tenant de 
— tn — performance pleaded, and it is adjudged againſt him, 
he is a Dieler, and the Plaintiffe releaſed the damages recovered, 7 Af 
P Condition 14. So where the Plaintiffe makes Title, ſur hors de ſon ſer, 
pleads ĩman Asſiſe of Rent, and ad judged for him upon the demurrer, he 
thaſl have an Asfiſe in Right of dammages, 18 Ed. Aſſiſe 381. 
1 Woe ſaith, that there is no Tenant is named &. and if Ge. the 
ith, that the Dzfendane diſſeiſed him, enfeoffed an unknow? 
perſon, and took the profits, the Tenant traverſeth the taking G. 
ngw. upon this found againſt him, he is a Diſſeiſor, and dammages 
ſhall be inquired oF, 30H. folc3cAſſ,r1 3. but if he plead to the Writ 
9 ff ea ben Asfiſe, as an Entry: depending TheWrir, mn 
dagainſt him. yet it is * to the Seifin and Dif 
ſeifin, 10 4. 7.24. Where 


eAſaſe. 

Where upon an ill Bar pleaded, and ouſtre confeſſed, the Plaintiffe 
makes Title, which is found for him, he ſhall recover without inquiry of 
the Seiſin and Diſſeifin : ſo if he have pleaded a good Bar, and confeſſed 
the ouſtre: ſo if he faith, leſt the Asſiſe came upon the Title, and this is 
found againſt him, 6 H. 7. 2. 4.36. 18 Ea. 2. Af. 381. ſo if a demur- 
rer upon an ill Barre, which confeſſeth the Ouſtre be adjudged for the 
Plaintiffe, the Asſiſe ſhall be in Right of Damages, 9 H. 6 f. 47. 
he Husband is not a Diſſeiſor for failing of the Record of his wife re- 
ceived, nor by his failer before, upon the which his wife was received, 
11 H.4. f.49. vide Diviſ.2. A. C. E. 
If a Diſſeiſor ſhall be received to plead a Record, although he was at a- 
nother time acquitted and fail thereof, this ſhall help the Plaintiffe no- 
thing, 20 Ed. 3. Af.120. ma 

If . iſſue ſur hors de ſon fee in Asſiſe of Rent be found for the Plaintiffe, 


the Asfiſe ſhall inquire of damages, 10 Ed. 3. f. 41. A/. 159.10 Af.P.18: 


37 40. P. 14. 3 N * 
But 29 A. 49. 4/286. they inquired of the Diſſeiſin, and there it 


was found with force. Nota, and if the Plaintiff upon this Plea makes Tit 


tle, and itis found, all who pleaded ſhall be adjudged Diſſeiſors, 39 aſl. 
. q. But if one alone make the reſcous, he alone ſhall be impriſoned, 27 
aſl. P.8.18 Ed. 2. aſſ.38 1. bf 

In an asſiſe againſt . and others. . ſheweth that the anceſtor of the 
Plaintiff had a ſon by one venter, and this Plaintiffe the daughter by ano- 
ther and made a Leaſe for life, rendring a Rent, and dyed, the ſon dieth 
before the day of payment, and we are his heir, and this was found, and 
that *. did not the Diſſeiſin with the others, but commanded one to take 
Seiſin, yet he was held a Diſseiſor. Queære, if this were for the confesſion 
of the ouſtre, or for the commandement of a ſtranger, 35 Ass. P. 2. 
aſsiſe 3 19. 


But where one parcener Leaſeth her part to T. after Partition, who 


Leaſeth at will to S. who cutteth graſſe in the Lands of the o- 
ther Parcener, and ſhe brings an asfiſe againſt S. and T. now though the 
cutting was to the uſe of T. and he made not S. make any agreement 
with the Plaintiffe, yer this is no Diſseiſin in T. 37 aſs. P. . aſſ. 3 29. f 

An asfiſe brought againſt 7. and . Fob ſaid that he entred by . 
and that the Plaintiffe had releaſed to him, and upon the deed denied, it 


| being found for the Plaintiffe, he ſhall recover with further inquiry. Quæ· 
ve, | 


or if he doth not confeſs the ouſtre in himſelf, and the other is not 
found 4 Diſseiſor, 19 Ed. 2. afs. 308. 30 Ed.z.fol.13. vide Diviſ. 4. 
And therefore if the Lord improve, and leave not ſufficient for the 
Tenant, and aſterwards Leaſeth all the improvement to a ſtranger, 
upon this matter pleaded, the asſiſe lyeth not againſt the ſtranger, 
—_ naming the Lord, for ke did not ouſte him &. 8 Ed. 3. 39 
445.145. 5 


* 
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XII. Pleas after Adjournment in an Aſſiſe, and after demmm 
and adjournment thereupon. 5 


4 mort. 4 aunceſtor the Tenant pleads hors de ſon fee, Judgeme 5 
2 The Plaintiffe demurres whether he ſhall be compelled to 


his Title, and thereupon — now in the Bench, the Plaintiff ſhey. 
ed not the Deed, becauſe adjourned upon a certain point, 14 als.P: 15 
Adjournment 6. : 2 

And upon ſuch like Plea the Plaintiff faid, that C. was ſeiſed of the Rem 
by preſcription, and granted it to T. who deviſed it to S. who deviſed 
the ſame to us, and ſhewed the Cuſtome, the other demurres, becauſe lx 
ſer not down the Deed of the grant of C. to T. and adjourned, and at the 
day the Plaintiff ſhewed the Deed, and it was well, becauſe it is purſuant, 
38 aſs. . 28. Shewing.47. PX. 

In an asſiſe the Tenant faid, that his father gave the Land in Tail to 

. who died, and the Plaintiff claims as heir, whereas he is a Baſtard 
c- the Plaintiff ſheweth the eſpouſalls, and that he was born within 
them, the Tenant demurres if he ſhall have the ſpeciall matter, and after 
adjournment he pleadsa divorce between H. and the mother &c. and it 
ſeemeth that he ſhall have the Plea, but the divorce was without calling 


- 


the parties, for which it is no Plea, 39 aſs. Y. 10. Baſtard 18. N 

Where a Releaſe with warranty was pleaded in Barre of an asſiſe, the 
Plaintiff aid, that he which releaſed had it but for his life, the remainder 
to us in Tail, the remainder to the heirs of the Leſſee, who granted his 
eſtate and releaſed with warranty, and hereupon a demurrer and adjour- 
ned. Now the Tenant ſhall not ſay, that he who releaſed had the Fee, al- 
though he were an infant, 44 Ed. 3. fol. 10.asfiſe 59.vide 14 afs.P.15.where 
an outlawry was enter-pleaded in Barre, and at another day he was recei- 
ved to plead a releaſe, vide Diviſ. 12. | 

In an asfiſe the Tenant ſaid, that the wife of the Plaintiff was Tenant 
after poſſibility, the Reverſion to the heir to her firſt husband, the 
fecond husband aliened in Fee, the heir entred and enfeoffed us, the Plain- 
tiff ſaid, that the firſt husband deviſed the Land to him and his heirs, the 


Tenant demurred, becauſe at the time of the Deviſe he had not but a tail 


: now after adjournment the Tenant ſhall not demurre upon any 
other point, as the not denying the alienation of the ſecond husba 
which takes away the entry of the wife and this husband &c. becauſe the 
demurrer was upon a certain point, 27 A P. 60. 4.259. So upon a de- 
murrer in another Action, as if a Reverſion paſſed by the name of Lands 
and Tenements, he ſhall not have advantage afterwards to plead non At- 
rorneyment c. 34 H. 6. ſ. 8. and ſo it ſeemeth of a ſpeciall attaint, 11 E, 
4. fol 26. > 8 2 

In an Aſſiſe againſt R. and . of Lands in H. .. faid, that at another 
time 


Aſue. 

ime he brought an Asfiſe of the ſame Land in N. againſt the Plaintiff 
= ſaid, that H. and N. were one Town, and pleaded a recovery in 
N. and they were found to be divers Towns, whereby we recovered, 
and R. as Feoffee of . pleaded the ſame Plea, and a Demurrer upon 
it, and adjourned without chooſing the Tenant, and it was held that the 
Plaintiff at the day of the adjournment might chooſe his Tenant, 22 Ed. 
. f 5.4 126. | * 
g 72 Hias B. where it was demurred, if the wife had 8. J. or 40. 5. 
by the Deed, and after the adjournment the Tenant would have eſtoppel 
to demand gt. l. per ſcire facies, brought upon the Fine for the 40. s. 
8 E4.3. fol. 2 3. 3 r | 
An Aſſiſe adjourned upon à Plea to rhe Writ, ſuppoſed to be in Clo. 
where at another time the Anceſtor of the Plaintiff leyied a Fine of Land 
in Co. the Plaintiff averred the name, npon this an adjournment, and 
the Writ 2 good, and the Plea of the Plaintiff good, but the De- 
fendant was at liberty to plead in Barre, and the Aſſiſe not awarded as it 
ſhould upon the Bar pleaded adjudged naught, where no ouſtre was & r. 
6 Ed 3. f. 1. Aſiſe 168. but if the Plea be found dilatory _ the one or 
the other, Diviſ. 4. 20 A. P. 4. and where the Plea to the Writ ſhall be 

peremptory to the one and the other, Yide 2 Ed.. fel. 12. 


Not attached by fiſteen dayes being found by verdict the Tenant, he 
ſhall not plead in aſter that it is found by examination r. Ri. 2. 


Aſſ.266.22, v4 V. 19. | ; 
An Aſſiſe adjourned upon Demurrer, whether a Barony held of the 


King might have been aliened before the time of Ed 1. to hold of the 
Feoffer without licence, as other Lands then might, and at the time 
the Tenantwould have pleaded that the alienation was in the time of Ed. 
1. and could not, becauſe the Aſſiſe was adjourned upon a certain point, 
20 Ed. 3. «eAfſ. 122. vidi the Grant of the King, Divs/.8, and 22. 

In an Aſſiſe the Tenant pleads Recovery por ex gravi quærela before 
the Mayor, where the is deviſable; che other ſaid, that the r 
had not authority to hold Plea upon this Writ, the Tenant demnrres, be- 
cauſe it is an ancient or Town, and the Land deviſable, yet it ſeems 
iris not of Common Right, but he was receiyed to aver the Jurisdickion 
. 39 A. P. s. e | 


— — 
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HILL, whore mot. attached by 15 dayes all be eded, and how 
i ſpall be tried, how the attachment ſhall be made, and" bow 
the aa yes ſhall be accompteed 8 0 


g zrtachod. by fifteen, dayes is no Dies inan Ag in the Conney 
Pleas, for the Bailiff is not here to be examined, and it ſhall _ 
Tr 


their Bailiffs, but if none find Pledges, and the Sheriff return this, an 


Aſciſe. 
tried by Aſſiſe, for if the Bailiffe be abſent at the Aſſiſe in the Cours 
trey, this ſhall not be tryed by the Aſſiſe, 3 H.6. Aſiſe 2. it was tryed 
by the Aſſiſe, 6 N. 2. Afſ.462. | A 

And this no Plea where the Bailiffe was removed, ſo that he could nt 
be compelled to appear, 22 Cd. 3. fel. 12. A0. 127. if the Bailiffe being ds 
manded comes not, this Plea ſhall be tryed by Aſſiſe 26 H 6. Af. 461, 

In an Aſſiſe of an office in the Kings Bench, non attached &c. was held 
no Plea, 9 Ed. 4 fol. 5. asſſe 29. and it was held no Plea here, otherwiſe 

it is before the Juſtices aſligned, 11 Af. P.30. MA. 24. Ed. 3. A. 135 
and attachment by eight dayes was allowed in this Court, 22 Af.P.79. 
Aſſ.227. and a Tales was granted returnable the next day, 23 af. P. 1 
30 4ſ.P.26. Articuli ſuper chartam cap.1 5. ; 
In an aſſiſe in the Common Pleas,a new attachment was ſued forth, upon 
a not attached &c. 24 EA. 3. 40. 13 i. vide A. but if the parties had day, and 
pleaded it not, the Jurors ſhall not take Advantage &c. 41 aſſ. P 3. 
Upon a not attached & c. pleaded, it was found by examination, 
that the day of the attachment, and the day of the Aſſiſe here made 
15 dayes, and held inſufficient, becauſe the fifteen dayes were not incurred 
before the day of the aſſiſe: alſo attachment by Glebe Land is void, for it 
ſhall be by moveable goods, and ſuch as ſhall be forfeited by outlawry, or 
by Pledges, 27 H.6. Bl. aſl, 14. f 

But warning of the Party in the preſence of four lawfull men, without 
the foreſaid pledges, or attaching his goods, held good, 34 A. P. 1. A. 
311. vide 34 H. 6. fol. 13. by what things he ſhall be attached. 
| 2 attached &. is no plea where a Franchiſe is granted, 6 Ri. 2. 
40.462. EE 

Upon a not attached pleaded, the Bailiffe which ſhould have done it by 
warrant from the Sheriff, ut oportet were ſworn and examined, how they 
had done it, andit was found that they went to every Town where the 
Tenants were, and took one beaſt untill the parties or their Bailiffe found 
Pledges to appear, and every ſtranger that doth this ſhall be adjudged 


Action of the Caſe lyeth, and although they do attach by Beaſts in every 
'Town, yet they may take two Pledges in generall for all the Tenants, 8 H. 
4. fol. 7. A. 43. and ſee there where ſeverall Pledges are taken, if the 
Sheriff return them in Common, it ſhall be amended &c. and attachment 
made without warrant of the Sheriffe is void, 26 H. 6. Aſſiſe 461; 

Upon a not attached pleaded, it was demanded who made the attach- 
ment, the Plaintiff anſwered that his ſervant made ir, who being deman- 
ded appeared not, whereupon the Plea was refuſed, for the Alf ſhall 
not trye it, but if it were the Bailiffe of the Sheriffe c. the Aſſiſe 'ſhall 
trye it, per Newton, 26 H. 6. A. 461. | 
5 Ang where the Sheriffe being examined, faith, that_ the Bailiffe made. 


the Bailiffe chat his boy made it, and the boy being demanded 


4 


comes 


Asfiſe. 
comes not, for this Asſiſe ſhall be awarded againſt him without further 
inquiry thereof, 27 Af. P. 67. A/. 160. 


XIV. Where 4 Barre in an Aſſiſe ſhall be pleaded to compell the 
Plaintiff to make his Title, and what Barre Hall compell him 
thereunio. 


YN an Asſiſe of Rent by a Prior the Tenant ſaid, that the Land is the 
B of W. whereof T. was ſeiſed, and by proteſtation held it of N. 
and being ſo ſeiſed thereof Leaſed the ſame to . for life, rendring to the 
Predeceſſor of the Prior 5. 1. Rent for the Tithes of the faid Mannor, and 
he was ſeiſed by the hands of W. afterwards . died, and T. reentred, 
whoſe eſtate we have. Judgement, whether without Title &. and it was 
held a good Plea to compell the Plaintiff ro make his Title, 8 Hes, 6, 
fel. 14 As. | : : | 
Upon Entry upon a Diſſeiſin of a Rent, the Tenant pleaded in Barre a 
Rent charge, the Plaintiffe made Title to a Rent ſervice, the Defendant 
rejoyned that he had diftreined for it, depending the Action, 12 Ed.4. 
fol. 11, 36 H.6.Title 22. vide Divy/, 26. : 
In an Asſiſe for Rent, the Defendant faid, that the Plaintiff held by ſo 
much of the Rent as hitnſelf, and he took ſo much &c. as of his very Te- 
nant, and if he complained for any other Rent, no wrong &c.50 E4.3, 


f.18.9/.68. | 
Hors de ſon fee, a good Plea, ec. vide Diviſ.6,7 Ed. 3. f. 8. Diviſc 12. 
10 Ed.3. fol.4r. | 


The Defendant ſaid, that A. whoſe eftate the Plaintiffe hath inthe 
Seigniory, enfeoffed him to hold by fix pence for all ſervices, and thereof 
was ſeiſed at will, and ſhewed the deed, this is a good eſtoppel to com- 
pell the Plaintiffe to make his Title, 28 afl.P.33.afl.270. 

So to ſay, that he held of the father of the Plaintiff by a leſs rent, or by the 
ſame Rent, and that he releaſed &c. 4 aſl. P. 6. aſſ.3 43. 

Upon hors de ſon fee pleaded, the Plaintiff ſhall never have an Asſiſe with- 
out ſhewing a ſpecialty, unleſſe he ſnew divers Diſcents of the Rent. Que» 
16 8 Ed2.4(.420.Diviſ.12. ä | 

In an avowry for Rent ſervice, the Plaintiff ſaid at another time he diſ- 

claimed the avowant &c. Judgement &c. and it was held no Plea, . 26. 
Hen.6. avoWry 18. 

If upon hors de ſor fee pleaded, the Plaintiff maintains that it is within 
his fee, (as he may) the Tenant may well ſhew eſpeciall matter how 
the Rent is extinct, vide Div. 18. P. Ed.z. fol. ac. aſſ. 13 3. | 


O XV. 436 


Afife. 


xy. Aſie of an office, and how he ſhall wake Title, and when 


be ſhall have An Aſſiſe of the profits or of parcell of them of 
Corodie, or of parcell thereof. | 


N an Asſiſe of office of a Packer, all woolls, cloaths, Cony skins, and 

thrums, accuſtomed within the Liberty of London in Middleſex, and firſt 
intitled himſelf by patent in the Plaint, & afterwards alledged the Diſſeiſin, 
where the courſe is firſt to alledge the diſſeiſin, and after to ſet forth his ti 
tle, but it ſhall not abate, for the form andthe Phaint is good for the pro 
firs belonging to the Office, without complaining... as if a man hath a.Cg 
rodie, and the bread is withheld. from him, he ſhall have an Asſiſe of thy 
parcell, and if it belong to the office of Packer to have Cony skins, and 
they be taken from him by a ſtranger, an Asſiſe lyeth for them, and not 
of the office, but Diſſeſin of parcel! of Rent is of the whole, ſo of Com- 
mon &c. 22 H.6.fol.19.A/.10. and an Asſiſe lyeth of the whole Rent, ab 
though he hath received part, Fitz. fol. 179.8 Ed.; f. 12. , 

If a manhath a Corodie of bread and drink, and is diſſeiſed of all or 
part of the bread, he ought to. have an Asſiſe for all the bread, and 
tor part of the drink, 3 Ed z. but it ſhall be at my choice to have an A 


ſiſe of the whole office, 4 Hex. 7.fe{.6. whereto n 30 Af. P. 4. but 


there A hard ſaid, that he ſhall not have an Aſſiſe of part, if he be ciſey 
of the reſidue, others were of a contrary opinion, 4ſ-296. IS 
An Aſſiſe of profitsto be taken for keeping of a Park and two Cots 
tors, ſcil. Over C. and Nether C. for this every day 1.4. ob. and of a robe 
price 20. 5. Or 20. 4. and the Plaint was good of the profits, without 
ſhewing the ſumme certain, and without naming the place where Fg 
ought to take it, alſo there is no need to name the parcell of the pro 
whereof he is not diſſeiſed, 3 E. 3.4ſiſe 175. . 
But a man ſhall not be compelled to bring an Aſſiſe of the profits, but 
he may take his Plaint of the office cum pertin. and by this ſhall recover 


the whole, but it ſeems that the Plaint of an office, and profits ſhall + 


bate, 30 Aſ.P.4. A. 296. | = $1 
And a man may make Plaint of a Corodie alone where it is appendant to 
an office, and Seiſin of the office is Seiſin of the Corodie, but if he claim 
it in groſſe, he ought to ſne the deed c. Quære if he ſhall not preſcribe, 
18 Ed 2. Aſiſe 377. But ſee that it was holden, that of a thing appendant 
2 man ſhall. not have an Aſſiſe where he is not ſeiſed of the principal, 
as of a Corodie appendant to the keeping of a Port &c. 8 Ed. a. A 387. 
An Aſſiſe lyeth 2 the profits, to have 2 4 of every Cart which comes up- 
on the Land &c. and is not in loco certo, Quare 22 Hen. 6. fol. 9. A 10. 


An Aſſiſe of an office in the Common Bench, the Writ directed to the 


Sheriff of Midaleſex, and not to the Warden of the Pallais, 8 Ed. 4. , 
16. A. 28. and an Asfiſe of the office of the Clerk of the Crown in the 
Chancery, brought in the Kings Bench, yet the Chancery is removeable 

| bo an 


i Aa , , £C. 4 wc. ea. 


Clerks have no certain place, but where the Judge appoints them 
22 4. f.6- A. 29. and there he made Title y Patent of the 
King by the word conceſſit, without alledging, thar it was an office be- 
fore, yet the whole not void, and the Defendant ſhall have an attaing if 
the Diſleiſin be found, fo in an Asſiſe of aParckerſhi p, it need not be ſhew- 
ed how the office began &c. otherwiſe it is of a Rent charge, becauſe 


this is againſt Common Right, but there againſt the Pernor of the pro- 
fits he ſhall not make Title, alſo this is an office of Record, and theſe 
two Courts are as one &c. 9 Ed. 4. I 1. A. 29. 

An asſiſe in Torł was awarded upon a nihii returned, & the plaint was of 
the fourth part of the office of Sergeanty of the common Bench in £»g/and, 
and it was good, and although removeable, yet Her l ſaid, that if he recover 
here he ſhall have the office in every place, and it is ſufficient to name the 
place where he is difturbed, 7 Z4.3-57. AI. 135. A. P. 12. e. 

An asſiſe in 12 Towns, and made his Plaint of the office of Bailiff to 
have the return of Writs in ſach a County, and the execution of them, 
and that he ſhould have two hundred by the year, and ſhall keep all a- 
merciaments, and ſheweth that 5. who hath the ſaid office in fee by his 


| Deed, granted it unto us for life, and it was moved, that the Return of 


Writs, Fines and amerciaments, and Hundred, are not Freehold, yet the 
Plaint is good, becauſe it is of the office it ſelf, and not of the profits &c. 
But becauſe the Statute of . 2. cap. 25.ſpeaks of Bailiwick in fee, and he 
had it but for life, ſo that he could not have a quodpermitiin lieu wherof an 
asfiſe is given, the opinion was, that it did not ly, yet the grantorhad 
fee &c. H. 16 £d.2.Aſ[.270. | 
Vide, that in ſuch aſsiſe he ought to ſet down all the Towns where &&. 
M. 18 Ed.2., Aff. 377. 
An aſsiſe for keeping of the gate of the great Palace of the Biſhop of C. 
in Kent, and made his Plaint ſo, the Biſhop being dead &c. Some ſaid, 
that the Bifhop ſhall be named, as the Lord of Land in an asfiſe of Com- 
mon. Others were of another opinion: and that in asfiſe of keeping of a 
Foreſt, the Lord ſhall not be named. Heng. in a quod permittat, he ſhall 
name the Lord, ſo here c. 8 E4:2. 4.385. But it was holden that an 
aſsiſe of an office or of the Profits lyeth againſt the Pernor of the pros 
fits, without naming the Tenant, and as to the Pernor of the Profits, 
he ſhall ſnew nothing,,8 Ed. 3. Ar asr.1 5. but in an aſsiſe of Common 
it behoves to name the ter. tenant, and ſo in caſe of the Gate, 4 Ed. 3. 4. 
449. and the whole abated by the Tenant, for: parcel] not being named 
. fe of a thing joyned with another thing, where it lyethy not bi 
it ſelf, as when a Corodieis granted of — Biead 20 2 
ber, and Stable, I ſhall have an Aſſiſe for all, yet the Chamber and Sta- 
ble are not Corody by themſelves, nor do paſs without Livery by them- 
ſelves; but will paſs by grant as part of the Corody, P. 3 . H. 6. F 15 
off. 16 $9 the Gtantet of à Robe and 10 b. Rent, ſhall have an 41 * 
e257 . O 2 2 


100 


Ed 2. Aſſiſe 371. 


Jae. 
for the whole, 29 4. P87. A. 275. 40 A. P. 12. and OM. 16. EA 
4. 371. 1. 3 wo? , 

0 an Aſſiſe the plaint was of ſuſtenance, ſcilicet, Wine, Clothing. 
and Hoſtelerage all his life, and it is good without ſhewing in — 
what victuall, and here it ſeemeth that a ſervant of the King being admit 
ted by Writ to a Corody, ſhall not have an Aſſiſe thereof, if he thew not 
the Deed of the Grant of the Abbot, 4 Cd. 3. . 177. And there 
fore in an Aſſiſe of the Corody, the Abbot pleaded, hors ſon fee, and the 
Plaintiff ſhewed the Deed, anno 27. lib. aſl. p. 49. afſ. 255. HM. 16 


3 
. 


In an Aſſiſe of Corody, theplaint was made of ſo much Bread, Drink, and 
of a barrell of herring, & c. to take from year to year at the day of Saint 
Iichaell, and it was good being made of a Corody, and not of Rent 
although it ſhall be payd at a day certain, 29 book of Aſſiſe P. 8. Aſſiſt 
278. | 43 

So a plaint ofa Corody to be taken, De ſeptimana in ſeptimanam,vel dt 
bora in horam, &c. 29 J. P. 55. A. 290. 12 | 
A Corody granted of bread, &c. and Chamber, and Livery for his boy! 
and a certain ſumme yearly, he brought an Aſſiſe, and it was good for all 
yet the boy was not named by his proper name, had not the Freehold, &c. | 
16 Ed. 2. 4 371. | 5 | 
A woman ſhall not have a Ci in vita of a Corody, where the husband 
hath releaſed it, but an Aſſiſe, "9.6. Sd. 2. C ui in vita, 25. | 


— 
—  —— 
— — 


XVI. Aſiſe of Eitovers or of part of them. 


Ewton ſayd, if Ihave Common of Eſtovers in two ſeverall Woods 
which are in divers Townes, and Iam diſſeiſed of the Eftovers in 
one Wood and not in the other, I ſhall have an Aſſiſe, and ſhall make 
my ym of the one wood only: 22 H. 6. fo. 9. Afſ. 10. See there of other 
profits, and of an Office. 7,5 555 To Shelf 
It was ſayd, If the Lord grant me to digg Turves to carry, and ſell at 
my pleafure, the ſoile paſſeth, and being ouſted, I ſhall have an Aſſiſe, 
e de libero tenemento, 7 Ed. 3. fol. 43. 4. 134. | 
A man grants to J. twenty Loads of wood to him and his Heirs, and the 
Deed ſayth, Qgaram 16 Charets preditt. I. habait ex dono &. conceſrone R 
Patris mei. for houſe boot, &c. and challenged; becauſe hee ſheweth no- 
thing of the grant of R. the Father, yet it is good, becauſe the grantee was 
Tenant at that time, and the Rehearſall is not of the effect of the Grant; 
for which an Aſſiſe of all, as of the grant of the Defendant was well 
brought, 20 Af P. 8. 1 217. i 24 „ 2 
Note, when a man maketb plaint to be diſſeiſed of his reaſonable Efto- 
| Om PRICEY vers 


* 


— 


was ſeiſed of common appendant, but that he laid nothi 


eAſviſe. 

he ſhall not ſay in his plaint; of taking the profit; but the plaint 
ſhallbe of ane Eſtovers, &c. to be taken, /ci/icer, Houſe-boote, 
Hedge: boot, &c. to build a new houſe and to repaire the old, and to en- 
cloſe. and to burne in his Hall, Chamber, Kitchin, Bre houſe, and Bake- 
houſe. and to have from year to year in twenty acres of wood by view of 
the Foreſter, or without view, and if the caſe be ſuch at his houſe in ſuch 
a Town appurtenant, &c. Tris 4. Ed. 2. Aſſiſe 451. | 


— — 


— 


—_— — 


XVII. Aſiſe of Common or of parcell thereof, the Barrs there- 
in, and bow the Approvement ſhall be made · | 


Ote , That Diſſeiſin of part of a Common is Diſſeiſin of the whole, 
N and ſo of a Rent; but a man ſhall have a good Aſsiſe of part of a Co- 
rody , &c. 22. H. 6. fol. 9 Aſſſe 10. | | kc 
A man ſhall not have an Asſiſe of Common by ſeiſin taken by the beaſts 
of his Tenant put in to uſe by his commandement, becauſe it ſ not law- 
full, for common appendant cannot be uſed with other beaſts, then which 
manure the land, but ſeiſin may be taken by other beaſts put in only to this 
intent, and driven out preſently : And Thor pe ſayd, That if Ihave Com- 
mon by ſpecialty for ten beaſts, and I have five of mine own, and put them 
in with five of a ſtranger, and the Lord take thoſe of the ſtranger, I ſhall 
not have an Asſiſe, becauſe there was no wrong done unto me, yet if my 
Termor of a Common be diſturbed therein, I ſhall thereof have an Asſiſe, 
&c. P.45.45 Ed. 3. fel. 25. A. 61.22 A. P 84. ef. 228. 

In an aſsiſe of Common, the Defendant as Lord infeoffeth for im- 
provement, leaving ſufficient &c. the Plaintiff faith, that he is Lord pa- 
ramount, and that the Defendant holds this whole Town of him, and 
none of the Statutes gives approvement againſt the Lord &c. adjour- 
ned. Hill ſaid. It ſeemeth to the Court, that the Tenant may himſelf ap- 
prove as well againſt the Lord, as againſt. another Tenant, whereu 
an aſsiſe was awarded: to inquire of the ſufſiciency, quid miram,. beraſe 
this is confeſſed by the demurrer; and ſee there, that the Lord ſhall have 
no Common by reaſon of his Signiory, but by reaſon of his Demeſn 
Land, whereby if he alien the Demeſnes ſaving his Signiory, he ſhall have 
no common, other wiſe it is e contra 18 Ed. 3 fel. 43. A. S0. 

Aſsiſe of a common as appendant, the Defendant d unity of poſ- 
ſeſsion &c. The Plaintiff ſaid, that the Land was his anceſtors Land, and 
one N. was ſeiſed of the Common as appendant, before the Unity of the 
poſſeſsion &c. upon this the aſsiſe was awarded, and it was found chat N. 
5 in the Land, to 
which &c. in fee, but at the will of the Lord, in whoſe hand &c. Hill 
the Reverſioner is holden, and he not denyed Tenant, and nothing is to be 


inquired of, but if N. were ſeiſed as of common appendant. * he 


| Aſviſe. 
which holds at the will of theLord, cannot be ſeiſed of Common as ag 
t, but the one Land and the other was in the hands of the 
and no man ſhall be bound by a nihil dicit of the Tenant in an Afi 
when the Plaintiff makes Title, but it ſhall be inquired &c. and after iꝶ 
Plaintiff was nonſuit, M1 5+Ed.z.Affiſe 94. | * 
An Aſſiſe of Common in groſſe, where upon the matter icappearel 
that it was appurtenant, abated 15 Ed, 3. vide appurtenants. oth 
An Aſſiſe of Turbary in A. and made Plaint to have Common of 75 
bary in 100acres of Moore, to dig and carry at his pleaſure, and god 
for his will hath relation to have the thing when he pleaſed, not to mak 


* 


an eſtate at will, 7 Ed. 3. fel. 43. A. 134. 
Where the Asſiſe is taken to enquire of ſufficiency of Common le 
aſter incloſure, and found not ſufficient, the fame Jurors ordinarily 
their diſcretion do proſecute upon oath, ſet forth ſufficient common 
the Plaintiff, ſo that the Defendant himſelf may incloſe the reſidue, ag 
this is by the Statute &c. 24.7 Ea 3-f.67. Aſc137. 2 
A man himſelf incloſeth in his Signiory,not leaving ſufficient common, 
and leaves the incloſure to one A. and dieth, and one who was ſeiſed bv 
fore the incloſure (at oportet) brought an Asfiſe againſt 4. and othen 
and found the not ſufficiency, the Seiſin of the Plaintiff before, and tha 
ſome of the Defendants were with the Leffor , in asſiſting him when ke 
inclofed, but that they had nothing to do in making the Ditch, yet tho 
were adjudged Diſſeiſors, and the Plaintiff recovered, 8 Ed, 3. 


Aſſiſe 145. 
1 pendant, the Defendant faid, that the La 


In an Asſiſe of common ap 
which &c. is land newly incloſed, to which common cannot be ap 
dant. The Asſiſe found it ancient Land, and that the Lord of the 
was thereof ſeiſed, and enfeoffed R. who enfeoffed the Ptaintiff, and l 
was thereof ſeiſed, as of common appendant , untill &c. Herle, This # 
a full verdict, that he was ſeiſed as appendant in the Asſiſe, for the right 
of the —— — be tried in a Qs jure, by which he ſhall recobe 
the common and „5 EA.; f. 5-4ffiſo 167. 
One Lord himſelf incloſed to the damage of others, 4 Ed. 3. I tin. D. vid 
approvement. | | 
In an Asſiſe of common appurtenant, it is a Plea for the Defer 
dant, that he as Lord incloſed, and that at the time &c. one J. was ſev 
ſed, and enfeoffed the Plaintiff after the incloſure &c. and the Plaintiff 


yd that 
7 


for thi Ah. P. 


A Parſon 
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Afsife. 

A Parſon had an Asſiſe of a common in groſs by preſcription, and it aba- 
ted not, by the eſcape of his beaſts in the land, pending the Asſiſe, 33 A. 
a2 Aſ..3 10. N i 

In an Asſiſe of Common of fiſning as appurtenant, and by compulſion 
made title by Deed, which was, 7 raw partem piſcharie mee de S. al D. ſat 
vo mihi et her caibus me is fl ag no molendini mei de T. and it was a good title to 
Fiſhety in the fame pond, if the Grantor had fiſhing therein before the 
Grantee, and that within the Precinct &c. and the grantee ſeiſed thereof 
after &c. And Fencet faid, If I grant a man Common through all my Man- 
nor, I cannot my ſelfe encloſe, but if the grant be ſaving ſuch a parcell of 

he ſhall not have Common there, 34 Aſſ. pla 11. Af. 316. 

Common granted to H. and G. and to the Heirs of G. G. hath iſſue J. 
and dyeth, B. being ſeiſed at the will of H. he being yet alive, grants the 
Common to a ſtranger, who being diſturbed thereof by the Heir of the 
firſt Grantor , brings an Asſiſe, and afterwards upon the opinion of the 
Court, this matter being found that H. is now dead, and the Plaintiff ſeiſed 
after the Grant to him, but not to have it but at the Will of H. at the time 
of [the ſeiſin, whereof the Asſiſe, &c. 37 Aſſ. P. 14 Aff. 330. 

Note by Nevill and Sprigg Juſtices, That a man ſhall not have an af- 
fiſe of Common againſt him who diſturbeth him alone without naming 
the Tenant of the Soyle, &c. Trin.q Ed. 2 A. 449. 

Grantee of Common may well grant it over before any ſeifin had, be- 
cauſe it is in him without Livery of any, . 36 Af, P. 3. vide (ommon 
Div 3. ca. g. 

What ſhall be a ſufficient ſeiſin to have an Aſſiſe of Common, vide Af; 
Div. 8 ca. 6. 36. Aſſ. pla. 3. | | 

'The Tenant of the foyl ſhal be alwayes named in an Aſſiſe of Common, 
uod vide, 4 Ed. 2. 4 444- 


— WO 
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XVIII. Heer Rent , parcell of Reur, and where, and bow- 
he e, Tithe. x 


Nan Aſſiſe of a Rent Charge, upon Default of the Tenant, rhe Plain- 

tiff cannot have an Aſſiſe without making his Title, 22 H. 6. fol. 23. 
Aﬀſiſe 11. fc | 

One joynt Tenant brings an Aſſiſe after the Death of the other, and 
upon the matter he ſhall recover the arrerages alſo, which incurred be- 
fore, 33H. 6. fol. 20. Aſſ. 18. 

The plaint was, De redditu aimidy uncij fili de Cotton, three pounds of 
Wax for a certain Candle in the Church of B. before, &c. at the Feaſt &c. 
Et anius lampadis vitrij, & duarum laginarum olei, & unius libri incenſi, 
&c, and ſheweth, that he and his predeceſſors had uſed to diſtrain for it, 
and becauſe this Rent had been before the Statute, it was held that it _ 


Aßiſe. 
be a rent ſervice, for which he needed not make title in the plaint | 3 
H. 6. fol. 6. and how this ſhall be, vide 9' Ed. 4 diviſ. 16. E. and th 


the plaint of yarn and three pound of wax, are not of ſeverall Rents, hug 
one Rent, ſo they ſhall be demanded joyntly, and the Aſſiſe good by iq 


perſon, although it be no profit to him, 35 Aſſ. 21. vide, wherett 


ſhall not be ſeverall rents, 3 Ed. 3. Aſſ. 175. 4 1 
- 'Asfiſe of Rent againſt a Prior, and made title by grant of his — 
for for tithes, and held, although the tithes are retained, yet it was na 
lawfull to detain the rent, becauſe Executory: Otherwiſe it is, if the rem 
were granted for counſell, or for having a Hunter over his land: So if x 
man holdeth for paling my park anew for the ancient pale, &c. In theſs 
caſes, the denying of the one is the extinguiſhment of the other, becauſe 
executory, &c. Trin. 9. Ed. 4 fo.i9.Aſſiſe 30 & 15 Ed4. Y 
Entry upon Diſſeiſin of Rent upon bar pleaded as to a Rent charge, he 
made title to a Rent ſervice, and that the Tenant had enfeoffed a ſtranger 
unknown of parcell, and took the profits which he denyed; now it ſeems 
that he ought to ſet down the quantity and value of the parcell aliened, fg 
if the reſidue be found for the Demandant, the Rent may be apportioned; 
and if he alledge the value leſſe then it is. Quere, if i ſhall be th 
upon: And note that a Diſtreſſe taken (hanging the Asſiſe ) ſhall abat 


it, 12 Ed 4. fo. 11. Aſſiſe 32. M. 13 Ed Aſſiſe 109.20 Aſſiſe 3. P. 52 Af 
288, | * 
Asſiſe in H. The Plaintiff makes plaint of a Rent, the Tenant pleads' 


Hors de ſon fee, without ſhewing the certainty of the land, the Plaintiffy 
wife ſheweth that ſhee was endowed of the land in view by the Tenant 
and leaſed it to him again by Deed, rendring the Rent &c. and the Deed 
was of this Land with other in the County of M. rendring the Rent, &c., 
The Tenant faith , that fix acres parcell , &c. are in the County of A, 
whereof the Rerc &c. Judgement. Hs ſaid, that this ſhould not be plea- 
ded without ſhewing the certainty of the land. The Plaintiff ſayd, That 
the whole is in H. and he was not eſtopped by the Rentall of the Deed, 
that parcell was in the County of A. &c. 7 H. 4. fel. 29. Al. 45. 

And an Asſiſe by two upon a Feoffment to one rendring to them two, 
&c. vide 18. Ed. 2. A/. 381. 

And an Asſiſe of Rent reſerved out of an Advowſon, P. 29 Ed. 3. Aſſ. 
366. | 
An aſsiſe of Corn upon hors de ſon fee pleaded, he made title by preſcrip- 
tion, and the Writ abated , becauſe the Plaintiff claimed in right of his 
fo onage not naming hiniſelfe Parſon, but Prior &c. 12 H.4. fel.20. A,. 

_ | 


An aſsiſe of Rent againſt 7. and R. the Rent found arrear 15 years, 


that is to ſay, every year a marck; and aſſeſſed damages, and that R. was 
Ter- tenant, but 7 alone made the Reſcous, but he is not ſufficient for 
the damages &c wich. all the arrearages ſhall be charged upon the. 


Tenant, and by the Statute that every one ſhall anſwer for his time, he. 
ft 


— 
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Aff. 
Thaltanſwer the damages for the inſufficiency of the other &c. as Fitzh. 
reporterh, and the Plaint ſhall be as againſt the Tenant , becauſe he is 
: a Diſſeiſor „ 40 Ed. 3. fol. 24. 4. 52. The judgement was, that he 
ſhall recover againſt the one and the other — And note, the 
eſtate of the Tenant was not after the Diſſeiſin, but alſo before. Moreover 
the Tenant was not Tenant but for one year, and all the arrearages re- 
covered againſt him, and the damages agree in Common, 40 467. 3. 
AJ. 130, | 

| ſeiſin of Rent ſhall be ſufficient to have an aſsiſe. Vide Diviſ. 8. 
throughout. Seiſin of part is Seiſin of the whole. Divi/. 8. and 16. The 
Defendant ſaid that he took ſo much of the Rent, as he himſelf &c. a good 
plea 50 Ed. 3. fol. i 8. Diviſ. 15. | 

A Woman ſeiſed ofa Rent granted it, and died before attornment, the 
Tenant attorned, the Grantee ſeiſed, and he in reverſion releaſeth, this is 
a ſufficient title to maintain an aſsiſe, becauſe a Diſſeiſin found, T. 16 Ed. 
3. 40 74. 16 fd. 3. Releaſe 56. 

Littleton held that a Releaſe was void to the Pernor of the profits, and 
that yet I ſhall diſtrain, and have an aſsiſe, but I ſhall be barred in a For- 
medon by this releaſe by the admittance, &c 15 Ed.. fol. 8. ä 
An aſsiſe of 20 8. Rent, and found that the Plaintiff leaſed the one — 
of the Land &c. rendring for the one 10s. and the other 10s. and diſtrai- 
ned in the one part for the whole, now he ſhall recover ſor this part only 
where he diſtrained &c. Quære of the damages, M. 17 Ed. 3. fol. 5 2. Af 


fe 76. 2 


But if the father grant 18.8. rent by one Deed, and 20.8. rent by ano- 
ther Deed, and the ſon confirm theſe Deeds, and further grants 10.8. &c. 
now one asſiſe will ly for all the Rents upon the laſt Deed, and he need 
not ſhew the other Deeds &c. H. 12. fd. 3. AJ. 1 12. 

An asſiſe of Rent, and made title by grant of . the father for life, and 
confirmation of the Son after his death, with a clauſe of diſtreſſe, and it 
may be, that the Tenant for life grant a rent charge, and after his death 
he in Reverſion confirms it, but this is not good without a clauſe of Di- 
ſtreſſe, and then it is a new grant, The Cale was, that the father grant- 
ed the Rent, reſerved upon a Leaſe for life, and dyeth, the Tenant dieth, 
the ſon enters and confirms ut ſupra &c.and the title upon both the Deeds 
good, wherefore the Tenant in Asſiſe ſaid that the ſonne had nothing in 


the Land, at the time of the confirmation, the other that he was ſeiſed 


&c. but this (as at the time) ſhall not be entred, 14 Ed. 3. Afſ. 109. 
Inian Asſiſe of Rent it was found, that the Land is hors de ſon fee; but 
that he and his anceſtors have been ſeiſed time out of mind &c. and he 


ſhewed the Deed of purchaſe of the Rent, but not of the commence- 


ment, and recovered, yet he claimed it as a Rent ſervice, M. 13 Ed 3. A,. 

118. See after. e | | 

| Fry Aſciſe of 2.s.Rent cam pertin, the Tenant faid, that . was ſeiſed 

of the Land c&c. and held it of che Plaintiff by fealty and a Roſe, W 
7 | Plainti 


Mſdiſe. 


Plaintiff held it over R. One R. and . enfeoffed the ſaid R. fo the n 
nalry extin&, and we have the eſtate of R. and upon this it was adjom 
ned, and Heri ſaid, that now he ſhall not compell the Plaintiff to mam 
his Title, becauſe of the adjournment upon the bar, which compells notti 
make his title, and it may be, that he complained of Rent ſervice, and ifhe 
had pleaded hors de ſox fee, and he had entitled him to a Rent ſervict 
whereas if he had replyed generally within his Fee, you might have plea 
ed this matter after, P. 7. Ed. 3. fol. 20 A. 133. | 

An asſiſe of a Rent was awarded by default without ſhewing what 
Rent, 8 Ed. 3. fol. i 2. but 8 Ed.3-fol.5 3. he was compelled to make his th 
tle certain &c. and to this agreeth 22 Book of af. P.68. Aſſ. 226. So 
though the Tenant plead to the aſsiſe, yet it ſhall not be awarded with 
out ſhewing what Rent it is, 26 A. P. 6. Aſſ. 23 4. 

Bur it was ſaid, 30 A. P. 5. That where the Plaintiff made Title of 
an office to ſerve in the Court, and another Title is found for him, yet he 
ſhall recover Af. 297. | 

An Aſſiſe of Rent to part, the Tenant pleaded a releaſe, and to the reſidue 
ſaid, that the Plaintiff diſſeiſed him of the Land, and he recovered in an AF 
ſiſe, and the arrears during the Seiſin of the Plaintiff were recovered for 
damages, and as to the reſidue that he was ready, and yet is, and the Plain 
tiff could deny the releaſe, whereby the plaint abated for that, and as ty 
the reſidue of the Rent found due before the diſſeiſin, it was not recoys 
red &c. and part was after, and that he could not recover&c. for he e 
fuſed to pay the Rent, if the Plaintiff would not make him an acquittance, 
wherefore the Plaintiff recovered, and the damages was apportioned for 
the Rent before the Diſſeiſin and afterwards. P. 9. Ed. 3. fol. 8. A. 
fife 153. | 

An aſsiſe of Rent upon a Grant of an Annuity or penſion, and if it be 
arrear, that he diſtrain in the Lands, this is good. And upon a Rent 

ranted to be taken in the Mannor of B. and that“ he may diſtrain 
Yr it in the Mannor of D. &. if they be in the ſame County, both thall 
be ſaid to be in view, and if in divers Counties, then that alone where the 
Rent is firſt granted to be taken, &. P. 10. Cd. 3. fol. 19. A157. 3 E 
3. fol. 1 5. af 172. | 
But if a man bind all his Lands in a Rent charge in divers Counties, 
aſſiſe lieth not in one County, 18 Ed. 2. 4. 380. and if a man hath a 
annuity, and the Tenant grants by another Deed, that he may diſtraii 
in certain Lands, aſſiſe lieth, but if this were iſſuing out of the Lands be 
fore, both ſhall be put in view, P. 29 Ed. 3. Aff. 366. f 
A man binds all his Lands in Dale to a Diſtreſs, this is ſufficient to have 
an aſſiſe, although he alledgeno place certaine, the Tenant ſaid that the 
Plaintiff had granted the ſame Rent to T. being ter-Tenant, whoſe eſtate 
he hath, and good &c. 3 Ed. 3. fol. 12. 0.171. * 

Anaitiſe of Rent, and the Deed was of a Leaſe for life, untilt he ſhould 

pay &c.. this is a ſufficient Free- hold to have an aſſiſe, 3 Ed. 3. fol. IJ. 
Ai. In. 


Aſaſe.: 


In! an aſſiſe of Rent, where the ter-Tenant , or all the Tenants be na- 
med, or the Pernor of the Profits, or the meſne alone. Vide Diviſ. 6. and 


throu Ut. 3 Ed.; fel. 21. . VE. 543 04.3 03 4+ 4 
| r An ace of Rent, the Plaintiff makes bis title, that he, and they whoſe 
eſtate he hath in the Mannor , bave been ſeiſed of the Rent time out of 
mind, &c. and claimed not as parcel nor as appendant to the Mannor &c. 
and it was not good without ſhewing the Deed, notwithſtanding the ſei- 
ſin, becauſe it is not Rent- ſervice, and of a Rent- charge it behoves always 
to he a Deed &c. So Franceſes ſtall not be claimed by a Qu eſtate 
c. 22 Book of Aſſiſe, P. 3. A 224.23. Brekef Afſiſe P. 6. Vide Arnxity 
Diviſ. 4. Lide of Manſtrance ſupra, F. 13 fa. 3 Vide Diviſion, 44. 
In an aſſiſe of Rent- charge, the aſſiſe found ſeiſin without inquiry of 
the Deed, and that he came to the Land and demanded the Rent, and 
there was none ready to pay it, and that he went forth, and after took a 
diſtreſs, and reſcous was made by a Stranger, not known to the Tenant: 
Wilby ſeemed to think the Demand was not ſufficient, which was not 
made to the Tenant himſelf, But it ſeems no Law, but here by the 
diſtreſs after, he hath waved the former Diſſeiſin upon the demand, and 
the Writ abated for not naming him who made the reſcoùs, 29! Af. P. 52. 
A. 288. Vide 9 Af. P. 7. Where firſt he would: bavediftrained;, and 
reſcous was made unto him, and afterwards he demanded the Rent 
ond it was denied, and by this demand the firſt diſſeiſim tras not wa- 
ved &c. 5 0 ä 

How Rent ſhall be apportioned, Yide Diviſ. 6. and 7. cxẽ˖r - 

8 to be inquired. for an Infant in an. aſſiſe of Rent. Vide 


F * 
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XIX. Where an Alſiſe ſhall be talen in eonfinio Comitatus, 
and what thing ſhall be put in vicw in an Alſiſe. 


N Aſſiſe of Packer of all Wools within the liberty of Loden, in the 
County of Midd. and ſurmiſeth that preſtminſter is within the Li- 
berry of Landon, in the County of Middleſex", and London is à City by it 
ſelfe, and County by it ſelfe, yet the aſliſe was held to be well brought in 
Midaleſem and not in conſinio. But in an aſſiſe of i Rent charge of Lands 
in drrers Counties, all the Temps fhall be named 21 N 6. fl g. 
Aſſiſe 10. Vid y Ed q. fl. Af 135. An Aſsiſd oHOHce in the Coma 
mon Bench, brought welb there, where the Benet! at the time was, without 
naming another place or County. 5 Wen 
At the Common Law a man ſhould never have an gſsſe of a Rent 
re — wmmane, 8 a Rent-ſers 
But in thefirk caſc;hg ſhall hu ea W ef armnity fbr the Rent 18 EA. 2. 
Aſſiſe 380. | 
GST A P 2 But 


Hause. 

But at this day he ſhall have an aſsiſe in every County, and one joynt 
patent, and the Juſtices ſhall enter into the two Counties, although 
there be twenty Counties betweene them by the Statute, 5 Ed. 4. fol.. 
4. . 16. And ſo is the Order, if a man hath common appendant in d 
County to his Mannor in another County, there ſhall be two Aſsiſes a 
one Patent, Fit ch. fol. 180. n 

An aſsiſe of Common in G. the Writ directed to the Sheriff of Glan 
ſter, the Land in view being in Wales, and our of his juriſdiction, and 
in no County, nor is Town or Hamlet, but becauſe G. is a Barony in the 
Marches of Wales, although the Tenants ſhalt be impleaded in the Count 
of the Lord, yet the Barony it ſelfe (the profit whereof is now demande 
is by the Statute pleadable by Writ in Chancery, directed to the Sherif 
of the County adjoyning, whereby the Writ is well brought, and to the 
reſidue you have pleaded acceptance, the Writ good, and it ſeems it g 
not material, although it had been challenged before &. 18 Ed.2. Af. 
282. 8 Ed A fol. &. a | | 
In the aſsiſe of Office for Packer of Wools ſupra A. Markam directel 
what thing ſhall be put in view. Paſton. If he who is Sheriff for life be 
diſſeiſed, the whole County ſhall be in view. Poole, If the houſe whert 
the Lane was ſhall now be put in view, then at another time another houſe 
Se. ſc infinit. eAſpton, If he who hath a Corody be diſſeiſed of hit 
bread, the Pantry ſhall be put in view, and afterwards the Writ was ac 
mitted good. See the Book 22 H. 6 f. 9. Af. 10. | | ö 

Aſsiſe of Office in the Bench, the Bench ſhall be put in view, and it 
ſhall be where it was when the diſſeiſin was. done, although it were remo 
ved into another County before the bringing of the aſſiſe, for the view 
ſhall be where the Diſſeiſin began, per Moyle-B Cd. : fol 16. 

A man recovers in an aſsiſe of Land, brought in the common Pleas at E. 
and now the Bench is removed in Midd. and the Tenant bringeth an at- 
taint in this place, the other ſhall abate it, becauſe not brought in E. and 
this when the attaint is to be taken, ifhe paſs not his advantage by plea- 
ding then, A.. Ed.3. fol. 5 J. and 56. 5 0 1 bh HY 
An aſsiſe intwo Towns, the jurors have the view but in one, whereby 


Hy 0 1 


ad ., & Feel... 4 


it was. remanded to have it of the whole, and to be here &. 4 
Ed. 3. fol. ö. Af. I29,. - 1 | 
A man grants Rent ont of ſuch Lands, andafit be recovered or aliened, 
that he diſtrain in ſuch Lands; if in the ſame County, both places ſhall be 
put in view in an aſsiſe, 1 . fel, Ty. AJ. 169. Vid Diviſ. 171 N 
A ape So if he grant Services with a Diſtreſs-in other Lands & c. 2 Ed 
360. C $ = 
E ſeems that an advouſon a Knights Fee, nor hundred ſhal not be putin 
view, and therefore no aſsiſe for —— out vf them but if a Nen 
be granted of a Mannor and hundred both. ſhall be put in view, 30 Af* 
P. 5, Afſ. 297, alſo a Rent ſhall not be put in view; 3'H;6 free 
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Aman 


* 


eAſnſe. 
Aman ſhall not have an aſsiſe of ſuite to a Mill of all Corn ſpent in ſuch 
4 houſe, for nothing can be in view, for the honſe ſhall not be, becauſe 
there is no profit iſſuing thereof, and it ſeems here he ſhall not have Se- 
Ham ad molendinum. Quere, but if the Suite was of corn growing in ſuch a 


place, theaſviſe will lie,77.19 Ed. 2. Af. 399. 
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XX. Where the Defendaut may plead two or three Pleas to a 
Writ ; and over if ſonnd c. and what Pleas may 


. _ agree in this point, 


Nan aſsiſe the Tenants ſay, that the Land is in another Town, and if. 

not found, then no Tenant named &. and if found no wrong &c. but 
he cannot have the two pleas after the former, for no man ſhall ſay that. 
the Land is in another Town, if he be not Tenant. A. 30. H. 6. fol. 1. A. 
15. But he may well ſay, that part is in another Town, and if found, No 
wrong &c. 12 A. P. 20 Aſſ. 199. 

In an aſsiſe of Rent, the Bailiff pleaded the Miſnomer of the Town, and 

if oo that another is Tenant of the Rent, 15 Ed. 3. A. F. 95. Vide Di- 
vil. 8. | ' 
An aſsiſe againſt B. F. and &. B. ſaid that he had nothing but after the 
death of G. and there is no ſuch F. ia Rerum Natura, G. pleads jointe- 
nancy, and if & c. and B. was found Tenant, and the Juſtices would not 
inquire whether F. were Tenant, becauſe G. pleaded over to the aſsiſe, 
Quere 24 Ed 2. fol. 26. Aſſiſe 128. 

An aſsiſe of Rent, the Tenant pleaded Miſnomer of himſelfe, and if it be 
not found &c. hors de Jon fee. Herle, by the hors de ſee, the Plea to the 
Writ is waived. A414. ſaid, that both have been received, P. Ed. 3. fol. 15. 
Aſſſe 172. Et vide 3 AI. P. 9. Aſſiſe 186. agreeth with Herle, and 
alſo that after. Hors de ſon fee is pleaded , he ſhall not plead miſno- 
mer. EEO! 

In an aſsiſe of Common, the Tenant faith that a ſtranger is Tenant to 
part of the Land not named, and as to the reſidue that he is Lord, and that 

e incloſed in the time of the other Tenant. 4 Ed 3. Afiſe 179. 

In every caſe where the Tenant pleads to the Writ a thing triable by 
aſsiſe, if he will, he may well ſay over, and if & c. and it ſhall be tried by 
the aſsiſe, and the Plaintiff ſhall have no anſwer, if it be not to the perſon, 
as coverture, &c. or ſuch matter as is not triable by aſsiſe, as outlary, ex- 
communication, & c. For as to theſe the Plaintiff ought to anfwer. But in 
the other. Caſes, although the plea be found againſt the Tenant, the Court 
will inquire over of the Seiſin and Diſſeiſin. So in a uri atrum where 
the Tenant leads to the Writ, whether it be the Free · hold of the Plain- 
tiff, or the Tenant, he ſhall. plead over to the right, and if he do not, the 
Court, will inquire thereof upon his plea found againſt him. So if in a-. 

: | Mortdanceſton. 


Aba. 


Mordanceſl er he plead Jointenancy with his Wife, or that he had nt 
but in — right, be — fay, and if &c. where in his default we will mon 
of the right, 40 Ed. 3. fol.2g. | "4 
In an aſsiſe brought by the Maſter and Brethren of the order of the 
nine orders of Angels, the Tenant ſhall not plead no ſuch Corporat 
and if &c. no wrong, becauſe the firſt plea goes in Bar , wherefore he 
ledged that the Corporation had another name, 22 EA. 4. fol.3 4. 
But ſee it was holden, where the Tenant pleads a Bar, and doth ng 

- confeſs the Ouſter, he may well plead over to the Afsiſe , becauſe ther: 
inquiry ſhall be made over of the Diſſeiſin, upon that found againſt hin 
not ſo where he pleads a Releaſe &c. for he confeſſeth the Ouſter, 22 El 


4. fol. 3 9. 
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X X 1. What Diſdiſ, ſhalt be adjudged Diſſifin with forts 
aud where the Juſtices, ex Officio, may inquire of Robben 
and force. | 


I an aſſiſe of a Rent-ſervice it was found, that the Tenant made reſeous, 


but not with forte, yet it was holden that this reſcous is force, andi 
({ apias pro fine iſſued. But the Plaintiff ſhall recover but ſingle damages 
becauſe out of the Statute, not being found Vi & , 33 H. 6. fol. 30 
A 18. and where it was found generally, that the Plaintiff would d- 
ſtrain, and the Defendant would not ſuffer him, a Capias was awarded 
againſt him, for it is as a reſcous and force, 9 Af. 7. A. 193. 29 Af. P 
49. Af 186. Vide the Statute, W. 1. cap. 3 ö. and auno 4 H.. c. 8. | 
An aſſiſe for feeding his ſeverall, the defendant claims common appur 
tenant, and this is found againſt him , and becauſe he confeſt the foi 
there, this was holden ſufficient to commit him to Priſon, although ie 
was found that he uſed no force, 27 Aſ.P.30. Aſfſiſe 153. 2M 
In an Aſſiſe the Diſſeiſin found to be without force, but after the Diſ- 
ſeiſin that be cut down trees, and this was holden a Diſſeiſin with force, 
&c.30 . P.50. Aſſiſe 301. | 
An Aſſiſe by Husband and Wife, the Diſſeiſin found; and that at the 
time thereof, certain goods of the Husband were cartied away, and there 
by the Diſſeiſin was adjudged to be with force, and the party ſhall be im- 
priſoned, and this 1 is enquirable, Eæ officio, e M. 11 H. 4: f. 
Judgemens 70: and 7 H. 6. fol. 3 2. The Juſtices would not inquire of mo- 
vable Goods taken away in Aſſiſe, but of Trees cut down by them to he 
put in damages, 4 Ed. 2. Damage Io, Vide, this is againſt the dratuee of 
x. ch. 36. And note, that although that this Stature ſpeaks of the time bf 
the King that now is, ſcil. Ed. 1. yet the Statute is perpetuall. And ſo ie 
was agreed by the Bench in the reading of Ser jeant Aaummod upon this” 
3 point 


Aſsiſe. Ht 
point in his reading, when he was made Serjeant in Lent Anno 9. Eli 
Repine. | | 

if Husband and wife be diſſeiſed, and moveable goods carried away, he 
dies. and the wife brings an Asſiſe, enquiry ſhall not be made thereof 
for damages: but for trees cut down it is otherwiſe, H. 8. Ed. 3. fol. 5 4. 
Damages. 110.8 A. P. 21. 


— 


1 


XXII. Where the Defendant may relinquiſh the iſiae talen up- 
on his Barre, and may plead to the Aſſiſe, and where he may 


plead another Plea in Barre, 


—̃— 


N an Asſiſe of three houſes, the Tenant pleaded one barre for one, 
and another for the two, and at the day of the View, the Plaintiff 
puts one houſe and three chambers, parcell of the ſame houſe in View, 

now for the two houſes, the Tenant relinquifhed his Barre, and pleaded * 
to the Asſiſe. Moyle, this onght to be ina releaſe, and fo it was &c. 34 
H.6.f.19. Aſ.20. The cauſe, becauſe there was a thing put in view, 
'w hich was not in the Plaint. In like manner, the Bailiff or Attorney may 
relinquiſh this Plea, and plead to the asſiſe, 34 H. 6 f. 42. 

And he that pleadeth a releaſe in an asſiſe, may well at all times relin- 
quiſh it, and lead tothe asſiſe, and that by Bailiffe, 11 4. P. 23. So in 
Waſt, he which pleadeth a Grant, that he ſhall not be impeached of Waſt, 
may relinquiſh it, and plead no Waſte done, but it ſeems it was ex «ſcen- 
ſu there, M. 38. Ed.3:fol. Paſte 66. and in treſpaſſe or detinue, the 
Defendant may relinquiſh the Iſſue, and plead to the point of the Writ, 
A Ed. 4. fol. 14.85 15 

In an asfiſe againſt many, two as Tenants plead ancient Demeſne, the 
Plaintiffe faith, that they all did diſſeiſe him to the uſe of one of them 
who pleaded ancient Demeſne, and he made a Feoffment to perſons un- 
known, and took the Profits, and to the Plea jointly pleaded, no Law &c. 
Now he-as fole Pernor of the Profits, would have pleaded the fame 
Ptea to the Juriſdiction and could not, for he ſhall not have a new Barre 
in another degree than he took it before, 21 H. 6. f. 57. A. 38. 

And ſee, in a Formedon againſt the husband and others, they ſay that a 
ſtranger enfeoffed them to the uſe of the wife, ſo they took the Profits in 
bis name not named, this is a good Plea, for if at firſt they had pleaded ge- 
nerally aon tenure, and the other averred him Pernor of the Profits, as 
he ĩs, be ſhall not plead joyntenancy aſterwards, nor in Barre as Pernor 
of the Profits, nor he ſhall not vouch. So in an Asſiſe, but ſhall anſwer 
33 taking of the Profits, or traverſe the Diſſeiſin, QM. 3 H. 7. f 2. 

. | 
Where in an Asſiſe againſt Husband and wife, they plead, and for ſome - 


cauſe the Juſtices will not take the aſsiſe at that day, the husband and = 
Al 


Abiiſe. 


ſhall not. change their Plea afterwards, but ſhe being received upon hi 


default, may well plead another Plea, 11 H.4. fol.2. A. 46. So where 
husband and wife plead a recovery in a ſcire facias upon a Fine againſt 7. 


and the Plaintiff ſheweth, that one of the anceſtors of the Wife had exe. 


cution before &c. Now they ſhall not ſay, that T. was Tenant for lifeof 
the Leaſe of the plaintiff &c. and the plaintiffs prayed that their appet 
rance might be entred ſpecially, and the wife ouſted of receipt, 29 A. 
P.1. Aſ.275. Of pleas after adjonrnment upon plea certain, vid 
Diviſ. 13. 

2 Tenant plead in Barre, and afterwards wave it, Shard. would in. 
quire of the Seiſin onely, and upon that found, judge of the diſſeiſin, as 
well of the Land as of the Rent, and this, although the deed confeſſe 
not the ouſtre, 13 Ed 3. AJ. 117. | | 

He which hath pleaded a Barre, he cannot wave it, and plead to the 


Writ after Title made by the plaintiff,  Aſ.P.17.4ſ.181.but if he plead 


a Rent charge, and the Plaintiff intitle him to a Rent ſervice, he may well 
plead again, 12 Ed 4 A. 3 2. vide Divi/.1. & 2. 
An aſsiſe was adjourned, and an Infant who had pleaded an outlaw 


in Barre, was received to plead a releaſe in Barre at another time, 14 Af. 


P. 15.4ſ.203. ſo it was ſaid, where he failed of the Record, 36 Ea. 
Aſſ.443.vide Diviſ. 1 3. 

But vid. F. 26 H. P. 3. That if he plead a Deed or Record, and fail, that 
he tray plead to the aſsiſe after, but not in Barre de novo. So upon a recove- 
ry pleaded againſt an infant, and found againſt him, he ſhall plead ovet 
to the aſsiſe, but not a new Bar, 28 Aſ.P.52. Divi/.1. | 

In an aſsiſe,the Tenant pleaded a Bar,which the plaintiff denied, where- 


upon the Tenant takes it back, and ſaid, that) was he in by Feoffment 


without wrong, but he was compelled to ſhew the Deed to the Court, 
and take Iſſue upon it, or elſe he ſhould be committed to the Fleet, 41 Af. 
P. 20.4. 344. 

See in Treſpaſſe, if the plaintiff reply to the Barre the ſame day, and 
the replication is not entred, the Defendant may well wave the Barre, 
and plead a new, 7 Ed 4. fol. 8. But if the plaintiff proceed to imparlance, 
when he returns to plead, the Defendant ſhall not change the Barre, but 
may plead that he is in without wrong, 40 Ed. 3. fol. 48. and this was after 
he had imparled at the replication of the plaintiff &c. 

The plaintiff prayed the asſiſe, the Tenant faith, that he hath pleaded 
in Barre before, yet becauſe theſe were new Juſtices, it was held that he 
ſhould plead de novo, and the old plea is not now upon record. But after-' 
ward, becauſe the chief Juſtice was the ſame that was before, although 
that it were by a new warrant, it was holden that the iſſue ſhould be upon 
the old plea, if he ſhewed it, and they confeſſed, it &c. H. 19. Ed.2« 
Aſſiſe 406. 

The Defendant ſhall plead to the point of the Writ, after that he had 


pleaded in Barre, in no Præcipe of Land, but in mort. d' anc. and Aſſiſe, 


as 


oo + -3-5.% 


'©0© = hmal 


Asfiſe. 


u in Coſinage a Fine of the ſame anceſtor was pleaded, Judgement &c. 
lp make Title by a grant back again to the anceſtor, the Te- 
nant ſhall not plead another Bar, nor traverſe the point of the Writ, but 
ſhall anſwer to the replication, per Finch 40. Ed. 3 fol.19. Bratton contra 
fol,226. Partition was pleaded in a proper perſon, and a demurrer up- 
on it. becauſe he which pleaded it was in by diſſeiſin, andafter the other. 


pleaded to the Aſſiſe, 11 4. P. 23. Barr 151. 
| - 


— — 


— 


XXIII. Where 4 man ſhall plead Barre and conclude, ſo in 
without wrong, and where the matter ſhall be inquired, and 
where not, and what Replication thereto, 


N an Aſſiſe the Tenant pleaded a Feoffment of 7. S. and ſo in without 
wrong, the Aſſiſe takes upon them to inquire of the Seiſin and diſſeiſin; 
without inquiring of the doing wrong, and it was good; For this is but 
a conveyance, and a Feoffment of ?.g. ſhall not purge the diſſeiſin before 
8 H. 4 ol. 14. Aſſiſe 42. vide 41 Aſſiſe. P. 20. Diviſ. 21. F. vid Diviſ. x. 
A woman Tenant pleaded a Fine of 7. S. to her and her husband, ſo in 
without wrong &c. MH. 1 1. Ed. 3. A. 88. Of the Replication thereof, vi- 
de Diviſ. 24. 5 888 | 
The one Tenant pleaded the dying ſeiſed of his anceſtor, and the di- 


ſcent to him ſo &c. the other pleaded the fame dying ſeiſed, and the Land. 


holden of one I. who was ſeiſed &c. and granted it unto him ſo &c. The 
third ſaid, that ſhe held in Dower of the endowment of the ſame 'ance- 
ſor, and of the aſſignment of the ſaid I. and did not conclude ſo &c. but 
that ſhe was ready to be attendant to whom &c.' the. Aſſiſe was taken 
without any Replication, and it was found the Anceſtor did not die pros 
but the aſſignment of Dower by the diſſeiſor or his miniſter was held goo 
. 13. Ed. 3. AI. oo. Divi[.1, - — 

Ihe Tenant ſaid that his Father was ſeiſed, and enfeoffed G. who gave 
it back 2 to him and his wife in ſpeciall tail, the father dyed, the wo- 
man died, the ſon as their iſſue enters, in whoſe poſſeſſion C. releaſed, 
ſo &c. The Aſſiſe was taken without replication, the Grant found, but 
that a divorce was made between the Donees by a. precontract of the wife, 
and that the plaintiff, ſiſter and heir of the husband, was ſeiſed after his 
death, untill the wife and this Tenant ouſted her, but the Title of the Te- 
nant is good by the Releaſe of C. in Reverſion, 13 E4.3. Af. 91.” 


The Bailiff pleaded a Title, ſo in without wrong &c; the Plaintiffe ſhall | 


not 1195 for if it be found for him, yet the Aſiſe ſhall be taket᷑ in point of 
the aſsiſe, but being found againſt him it is peremptory, but he may give 
his matter of replication in evidence, although it be not in the Roll, 12 Ed. 


3. IU 13. | | fr | 
N Q. XXIV. What 


113 


114 s 


12 an Aſsiſe of Rent ſervice, the Tenant ſhewed, that the King 


Ale. 
"a 
XXIV. What Barre fall be good in an five . 1 


for alienation without licence, and granted it to hold of himfelÞ* on 
after the Tenant fold it to us, and the Plaintiff faid that the alier 
was in the time of King Hen. 3. when it was lawfull to alien witt ot 1 
cence, and this was Theld a good plea, &c. M. 20 Ead.z. All. 122. See mot 
Di vi. I 
oy Divil 6. C.G.& Diviſ.17. throughout, chiefly D. R. M. B. 
Barre to compell the Plaintiff to make his title, vide Divi/.15.chrought 


HY 


0 IEEE 


— : . n — — 
ur 4 „* ME th. nn 
* 92 


XXV. Where an if ſhall abate by Emtry, uſe of Commu 4 8 
for diſtreiniug forthe ſame pending the Writ. 3 


Sfiſe of Rent ſhall not abate by Uiſtreining for komage'p 
the Writ, otherwiſe it is, if he diſtrein for Rent of any ern 
Ed. 3. ſol. 7. Aſiſe 63. 12 E.. el. ri. 
If my Bailiff diſtrain without my knowledge, it ſhall not abate n a 


| file pending &c. but by my agreement after it ſhall abate, M. 20.7 


Af. Hires; my Bailiff enter depending my Writ of Land, 394 


ers mall abate by a Diſtreſſe taken by the demandant f 
pending the Writ, A that the land was open to his Diftre 1 
the time of the Writ b — t Tris. 20 Ed. 3. A. 33. 

To uſe Common depending the Aſsiſe, ſhall abare? it, which i mal 
do if his beaſts come there without his aſſent, 33 P. 22. Al. 3 10. 


— — ” _ „ 0 * _ PRs... 
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XXVI. here in an Ali of Rent or land the Tenant y 
name to the Land in diem, the Plaintiff, ball male a new 4 
# gument, and ſhall ſet forth what is the other. 


JNan aſsiſe of Rent the Tenant faith, that the Land in View is 40 
parcel of ancient demeſne; the plaintiff faith, that the Land is a meſſusꝶ 
and ao acres of Land. and makes title: the Tenant ſaith, chat this 2 


and 20. acres of Land are in another town, and upon this iſſue is-j6 Wy 


the Aſsiſe faith, that one Grange, 1 and 40 acres of 


were in view, and none other thisg and that our of it the Rent i Tued; 


were in the ſame town & c. and bel for the . 8 H ofen 1 


— 


- 
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Aſie.” _ 
The Tenant faid, that the Land whereof &c. is one acre bers ds ſon fee, 


laintiff faith, that it is a Meſſuage, and held to be good pleading, and 
Ne the hon the IR faid, and if the plaint be of an acre 


of Land.the tenant may 77 that it is anacre of Wood. Judgement &c. 
1 P 


* 


r 2 H. 7. fel. 4. Aſſiſe 34. | 
5 J 2 e {4 [oa Meſſozges.the tenant faith, that they are four toſts, 
it is a good plea to the Writ, 26 fl. 6. Af 34. 

And in an Afiſe of a Mill, if it be found that the grinders are all upon 
the Land of the Tenant, and reſidue of the houſe, and two. poſts, which 
bear the grinders are upon the Land of the Plaintiff, the Writ ſhall abaxe 
becauſe - Plaint ſhould be of a Meſſage, 44 E4.3.fel 13.4ſi/e 435. 
An Aſsiſe of 40 acres, and 108. Rent, the Defendant ſaid, they are but 
20 acres and 5 s. and this he entred without wrong doing, and it was 
found 40 acres &c. 14 Ed.3.Aſſiſe 108. 

Afiſe of che Mannor of C/o. the tenant faith, that the Land in view was 
but two Meſſuages and two acres, and pleaded a Fine thereof in another 
town, 6 Ed.3:Aſſiſe 168. Diviſ.13 E. e | 

The Plaint was of acres, paſtures; a Meſſuage; the Defendant anſwer- 
ed as the nineteen parts of the Land, and pleaded a grant of J. J. by Deed 
inrolled, the remainder to the King, and the Deed was of an office, where- 
fore the Plea was holden to be naught, but he ought to ſhew that the 


Land was appertenant to the office, and that he granted the office cas 


pertinen.&c. and then it had been good 7 H.7fol.28. 4.332. 

If the tenant plead a Barre to one rent, the Plaintiff may well make ti- 
tle to another, for he may have 20 rents out of one Land; 9 H. y. fal. j. 
but if he demand 2 s.rent,and the tenant ſaith, that he holdeth of the plain- 
tiff as the Meſne by a Roſe,and that this is extinct by purchaſe of the Lord 
Paramount of the tenancy &c. Itſeems he ought to ſay, and if the De- 
mand bea rent charge, Judgement, whether without title, & 7 £9.3-fol. 
20. A/.1 33. but if the Demandant make title in the Plaine, the tenant ſhall 
pleadto it at his 2 15 Ed.. ſol.a 4. N 

But it was holden, that in an aſsiſe of Land Seiſin of 20 acres, or in a 
acres certain, the tenant need 
15 perill &c. P. 3. H. 7. fol. 28. 


Writ of entry, or in a Precipe of ſo 
dat b 


not give them a name, but ſhall plea 


— 
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XXVII. Where a Patent ſhall be Pleaded, whet Patent may 


, ſerve, 4 in whoſe hand the Patent ſhall be. 


T. he Patent of aſziſe ſhall be in the kee ing of che Plaintiff iff, but BY he 

is received it ſhall be inquired if 4 delivered it to the Clerk of 
the Aſsiſe, for otherwiſe he hath not warrant &c. P. 33.H.6. 4/5.460.. 
Ex the Plaintiff hath not his Patent, the Juſtices hayp not powerto hold 


Wis: 


I 6 
bo * 


| Aſriſe. 

lea, but the asſiſe being adjourned for the difficulty, day was given ty 
ave the patent &c. MN. N 2. Aſſiſe 368. E. 
If at an asſiſe the Plaintiff ſhew not his Patent, yet the Jury ſhallhe 
called, and if it remain for want of Jurors, day ſhall be given untill the 
next Seſsions, and it is ſufficient that he ſhew his Patent there, beforethe 
asfiſe be awarded, 83 H.4. Aſſiſe 358, | is 
In an asſiſe it was demurred whether the Commiſsion of Oyer and Ta. 


miner to one Juſtice was determined by a new Commisſion to anothe 


Juſtice, and it was holden againſt the Plaintiff , who prayed time inthe 
Countrey upon the ſame plea, becauſe he hath othet matter; the Defes 
dant demands the Patent, the Plaintiff faith that it is in rhe Countrey, all 
prays adjournment, upon condition that if he hath the Patent he will 
ceed, and if not, that he ſhould be nor- ſuit, and ſo it was done eæ off 
partium, 34 eAſ.P.8. Aſpſe 312. | | 
A generall patent is ſufficient to take an aſsiſe without any more, whe 
the Juſtices will, 29 A/.P.qo. Aſſiſe 285. 7 
Leſſee of Land of a Prior aliened in the time of war, had aid of tk 


King, and after a Procedendo the Tenant excepted againſt it, that th 
Plaintiff had no Patent. Thorp, We are not charged now with thi 
-becauſe we are out of the Countrey by a Plea in Law, but it is fi 
ficient if we have it at the taking of the asſiſe in the Countrey &c. 29.4 
A1. | | 


There was an ancient asſiſe, and although the plaintiff had not the 


tent, yet becauſe nothing was done therein, it was given back to the Pla 


tiff without abating, 3 6. /. P. 33. = 
The Patent ſhall be made 15. dayes before the day of aſsiſe, 306 


7. 44- 
A Patent for divers aſſiſes in divers Counties for Rent of both. in co 


mon &c. 5 Ed. 4. Diviſ. 18. B. 


If the Patent vary in the aſsiſe in the Chriſtian name, it ſhall abate, bet 
of the Juſtices, or of the Parties, ſo of the Surname : But where the Pata: 


was Tibi Precip. where it ſhould be Vobis, it was held that it might 


amended, Trin. 27. H. 6. eAmendment 3 4. 

And if more were named in the Patent then in the aſsiſe, the Writ ſul 
abate. So if there wanted ſuch a Clauſe , in brevi noſtro original. contt 
22 Bock, of Aſſiſe, Writ 760. | 


. 
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XX VIII. Where aWrit of Aſſiſe ſhall abate by Title made | 
by the Verdict, and where the Verdict is good againſt the bis 
Feſſion of the parties, and where not. 4 


V Pon hors de ſon fee pleaded, the Plaintiff makes Title as _ 1 


* 


0 naming himſelfe Perſon in the Writ, it ſhall abate, 12 H. 4. 
Diviſ. 17. e 5 


Afoiſe. 
ſeiſe of Common, he made title as appendant,and laid the ſeiſin 
28 . in yy, and it was found that int was ſeiſed as appendant; but 
he had nothing in but at will in the Land to which &c.. now this laſt is 
void, becauſe it is againſt the Confeſsion of the party, whereby the Plain- 
tiff recovered; M. 15. Ed. 3. A oi. Lide 27. A. Pg. Afiſe for feed in 
his ſeverall, the Defendant claimed Common; found the ſeverall of the 
plaintiff, damages aſſeſſed; but that the Detendant ſhall not common there 
but by ſufferance, this laſt is void, Vide Diviſ. 3 4. | . 
Infant pleaded, never married, againſt a woman who claimed as Tenant 
in Dower. The Biſhop certified that they were married, but found not 
the Diſſeiſin, wherefore he took nothing, 28 A. P. 51. Aſſiſe 274. vide 
Diviſ. I. „tet N 3 F . 
A. hr (eh a releaſe or other bar, ſhe confeſſeth further is pleaded , and it 
is found falſe, and further that the Plaintiff was not ſeifed &c. this- later is 
void &c. 40 Ed. 3. fol. 48. | | 
So if upon ſuch bar pleaded, the Plaintiff make title, and this is found 
for him, but that he was not ſeiſed, this is void, and the Plaintiff ſhall 
recover, 29 Aſ.P.34 272. | 
. So it is where the Plaintiff is an Infant in the like caſe ,- for the Verdict 
at large ſhall not hurt him, 7 Ed.3. 71. Aſ.1 39. vide Diviſ. 1. 
A Plaint made of a Mill abated by Verdict proving., that it ought to 
have been of a Meſſuage, 44 Ed. 3. fel. 13. Diviſ. 25. 
In an aſsiſe upon Nel. tors. pleaded, the Diſſeiſin found, but that the 
Tenant held jointly with one 7. not named, the Writ abated. H. 33. Ed. 
3. 40-457. 35. AP. 5. A. 321. 81 
Upon a bar pleaded, which confeſſed the Ouſter, it was found for the 
Plaintiff, but that he had not named the Diſſeiſor in the Writ, yet the 
Plaintiff recovered, 44 Ed. 3. fol. 23. A. 58. 39 Aſſiſi . 16. where the 
Tenant pleads the bar, and where he that is not tenant indeed. & Di 2. 
failing of a Record, but if the Tenant plead a bar , that he doth not con- 
feſs as a Villain, and this found againſt him, but that the Plaintiff was not 
ſeiſed &c. the Writ abated , although the iſſue was out of the point of 
asſiſe, 31 4. Y. 12. A. 305. Finch ſaith the reaſon is, becauſe this Plea 
goeth to the perſon only, 40. Ed, 3. fol. 48. | "2 of 
An asſiſe of 20 s. Rent, they found two rents of 10 8. he recovered the 
one 108. 17 Ed.3. 52. Ee caſe Diuiſi 17. N * | 
An Abbot and another recovered in an aſsiſe, the Colluſion was inqui- 
red of and none found, but that the Plaintiffs had ſeveral titles, yet becauſe 
this was not pleaded, and it was only an inqueſt of office, the Plaintiff re- 
covered, 16 A P. 1. 205. N 7 
In an afliſe againſt two, the one pleads joyntenancy, the' Plaintiff 
chooſeth the other for his Tenant, the jo ntenancy was found by Verdict 
at large by feoffment the day of the purchaſe of the Writ, and the Plain- 


—_ Ac. Ai £9555 
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In an Aſſiſe the Tenant pleaded a gift in ſpecial tail to his Father ang 
Mother &c. and the Deed found, but that they were divorced forq 
precontract of the Mother, and that the Plaintiff entred as Heir general gf 
the Father, after the Tenant entred, and had a Releaſe of the Donor , and 
upon this Verdict he. recovered, Tr. 13 CA 3. A. g 1. "pa 
Wben a bar pleaded is waved, and the aſſiſe at large, becauſe nepal 
not after to the Writ, yet upon this found by Verdict, the Writ thalls. 
bate, 1 Aſſ.p/a.17. 5 | | 
In an aſſiſe the party was not eſtopped to ſay that he was of full ag 
although that he had ſuffered him to appearby his Guardian , and the af 
ſiſe found him of full age, yet the Court adjudged him within age, ſo the 
verdict 2 and the Writ abated, 25. Ap. 2. A. 231. 5 1 
In an aſſiſe againſt two, the one pleads a releaſe, the other jointenancy, 
and the joyntenancy was found, and that he which pleaded the releaſe ſet 
to theſealofthe Plaintiff, and ſealed the Deed, and that the Plain 
tiff is a Lay-man, not knowing what was writ &c. nevertheleſs the Writ 
was abated by the Court, 44 Ed.3. f,23. Writ.576. 1 
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XXIX. When the Aſiſe giveth « Verdi at large, and further, 
: that the Plaintiff was ſeiſed and diſſeiſed ,where the Judg. 


ment ſhall be according to the Verdilt at large, and when 
upon the ſeiſin and diſſeiſin only. 


Nan aſſiſe of Rent, attornement to the Plaintiff was found afterthe 
death of the Grantor, and that the Heir releaſed to him in his poſſeſ- 
ſion, though now upon the matter the Plaintiff is not diſſeiſed, yet if ſei 
ſin and diſſeiſin be found, he ſhall recover, 16. Ed. 3. A. 74. 16 4A. P. 11 
Piget thought, that this was not the principal cauſe of the Judgement, and 
gere of the releaſe. | 


If in an aſliſe at large ſpeciall matter be found, and alſo ſeiſin and diſſe : 


fin, the Court ſhall adjudge according to the ſpeciall matter firſt found, 
28 A. p. 17. 32 Ed.z.eAfſ. 99. ; 2 | 

Where the Tenant pleaded a recovery againſt the Father of the Plain» 
tiff, he made title by diſcent of the Grandfather to the Father, and ſo to 
him, and found by verdid at large, that the Tenant recovered, but the Fa- 
ther died before Judgment &c, yet the Plaintiff was barred , for this ſhall 
not be avoided without a Writ of Error, 28 AP. 17. 


In an aſſiſe by a woman, it was found that her Husband was ſciſed of 5 


the whole, whereof two parts now are in demand, made a feoffment, 
took again to him and his Wife, in ſpecial taile, and died, the Lord had 


the Wardſhip of the Heir, and granted it to T. who aſſigned the third i 


part to the Plaintiff in Dower without Deed, and alſo gave her 20 g ro 5 
; old - 


L 


old her content, ſo ſhe was nandiſſeiſech, yet ſhe recoyeredby Judgment 
och ſpecial premiles, 2Kioftheexpreſs:Vardict,, 17 A5. 3. Af. 
An aſſiſe of Rent by an A „ it was found Rend-ſeryice, and chat S. 
his Predeteſſor with the Couent, did relea ſe unto the Lenant all chrir 
icht c. This is a good Deed, but it vas not ſheweil to them, and che 
. diſtrained, and the Defendants made reſcous, and upon: the Dis 
ſeiſin found, he recovered, though the meaning of the Jury was ; to bar 
him by the Premiſes, 7 H. 6. 4.359. 1 ot 
The aſſiſe ſaid, that the Defendants agreed to the Diſſeiſin made to 
their uſe, and being demanded , wherefore ? they ſay, becauſe they made 
not the Diſſeiſor to agree with the Diſſeiſee, and it was adjudged no agree- 
ment, 37.-Aſ. P.8.Aſ.329. > 23 Fake | 
Upon aReleaſe pleaded in bar, the Plaintiff ſaid, that he who pleaded it 
was Tenant at the day of the Writ, and hath aliened it pending it by ano- 
ther name, and recovered againſt him by colluſton , and upon this matter 
found, and ſeiſin and diſſeiſin, the Phintiff recovered; 25 Af, P.1. 
Aſſiſe 2 30. | 
Title was made to Common as appendant, and unity of poſſeſſion foynd 
in the Lord, and that he was ſeiſed and diſſeiſed, whereby the Plaintitf 
N it is ſufficient in an aſſiſe, if ſeiſed as appendant &c. 5 Ed. 3. 
01.15. A067. 7 * Jo 
'In 10 asſiſe the Tenant pleadedia recover, ſo in ſant tort. and it was faund 
that he brought a Paci 0 and N which, the King 
demiſed it to him and after A and . enfeoffed the Plaintiff, and the Tenant 
ſued a reſummons againſt A. and B. and bus ce £10,204 xight Ang the 
t 


a 


recovery was in a Town of another name, but the Aſciſe aid, that all is ge 
lame Land, and the place where the asſiſe is brought is a Hamlet f che 
lame Town &c. yet all was held void, and the Plaintiff rœgovered, for 
that he was found in by Feoffment &c. P. 14 E4.3. Verdi 29. 

Ie wascholden, if an expreſſe e and after examination 
they ſay the contrary, yet judgement be given upon the premiſes. 
But if they upon their agreement ſay further, 1 conclude to the contra 
ry, it is otherwiſe, 3 H. 4. fol. 19. 3 ITS 

Ina Treſpaſs de percofratto , the Iſſue was, whether the Wife of the 
Plaintiff delivered the beaſts, or whether ſhe did beat &c. and it was found 

that the frankpledge of the Town delivered them, arid not the wife, and 

that ſhe did not beat. Setoy, where the verdict is doubtfull at the begin- 
ning», and afterwards expreſs, we will give our Judgement according 

to that which is expreſs; alſo the Plaintiff traverſed not, that the wife did 
not deliver them, but took iſſue upon the beating, whereby he ſhall take 
nothing if any other delivered them &c. 24.30. Ed, 3. fol. —— 147. 
and this laſt was upon demand. 

Where in a conſpiracy againſt two, the one was found guilty, the other 
nat, the Jurors were put together again, becauſe this-is.jnconvenient: 


) 


# 

* - 0 
* 
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Aſoiſe. 

c. and now they were found guilty , Ai. 11. H. 4. fal. 2. 

In an aſſiſe the I enant ſaid , re Father died ſeiſed &c. and t I 
Plaintiff was found ſiſter and Heir of her Father, and that the Tenant wag: 
born within the eſpouſals, but was not the Son of the Father, and the Jus 
ſtices had no regard to this laſt matter, although that the Jurors. fad 
that the Father was in Ireland when the Tenant was begotten, &c. A4. 13 
Ed. 2. Baſtardy 25. 9947 > 4b 2:00 

Iſſue upon the Plea, that no tenant was named in the Writ , and 
. e | 2 
jointenancy proved: This is good for the Plaintiff, 33 H. 6. fol. 40 


Aſſ.19. 
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for Land and Rent, and where for Corody and Land, 


XXX. Where a man ſhall have an Afſiſe for divers things, 4 
and 
where of divers Eſtates. | 4 
AN asfiſe of 2s. Rent upon ſeveral reſervations; 17 Ed. 3, fol. 53, 
46.76. | 
In {EA ofLand and Rent, and found the Rent reſerved upon two 
acres Leaſed, reſerving 12 d. upon the one acre to him and his heirs ; and 
x2 d. upon the other acre to him alone, P. 1 1. Ed.3. Aſſiſe 86. 1 
In an asſiſe of Land and Rent, and found that to the part of the Land, 
that it was given to the Plaintiff by Feoffment with the Rent, and to the 
Reſidue by grant of the reverſion with attornment of the Tenant for life,” 
Tr 14 Ed.z. aſſiſe 18. 9 ** 
In an asſiſe of divers Rents and a robe, and the arrearages &c, by d- 
= Deeds, arid one Deed concerning all, 12 E4:3: afſife 112. Vide Di. 
/. 17. | 1 2 | 
An aſsiſe for reaſonable eſtovers in a Wood for burning , building, 
incloſing &c. and for reaſonable eſtovers to dig Turfs in a Moor t 
cover the houſe, and to burn, good. So an asfiſe of halfe an acre of Lan 
and ofa Corody, A. 7 & 3. aſſiſe 138. So of Land and of eſtovers, whereof 
the one at the Common Law, the other by Statute. So an asſiſe for two 
Rents &c. 7 40. P. 18. | 
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XXXI. Aſiſe of Nuſance where-it lieth , and for what things 
+ and the bar, and title in it. N 5 ; : 


Nan asſiſe of Nuſance of water miſturned, whereby the Mill could bot 


grind, now — chat all the profit be reſtrained, yet becauſe the 
Nuance was in another Town then where the Mill was! the Mrit is d { 


4 0 


Aſif" 
riſe. 9 


But ſome ſay, that if A ol fame Town, he might have an aſſiſe 
eldifle », 94 pa. 19 1. 194. * 
3 neue the Cale lyeth againſt ſeverall Tenants for Nuſance done, 
and was brought for diſturbing the high way over the Land of the Deſen- 
dant to the houſe of the Plaintiff, and it ſeems he ſhall not have this action, 
but of Nuſance, as for raiſing a Dike croſſe the high way towards the Land 
of the Tenant, and if part of the water run another way from my Mill 
Marchham faith, that Nuſance lyeth, and not an action of the Caſe, and 
after Nuſance abated, he ſhall not have an action upon the Caſe, becauſe 
he might have had it before &c. 2 H.. fol. Action upon the Caſe 24. 
Vide 1 4. H. g. fal. 38. againſt Marctham, that he ſhall have an action up- 
on the Caſe, and ſhall not be put to Nuſance, where but part is reſtrain- 
ed, &c. 160 JOE CO en bre 
Nuſance for raiſing a houſe a croſſe his way, which he hath from his 
Meadow to the high ſtreet &c. and good, as of a way claimed from his 
houſe to his Meadow, or to the Church, and although he be ouſted of all 
the profits, he is not put to a »ove/ e and it is a good Bar, that the 
Nuſance was raiſed in the time of his Predeceſſor, and if &c. that the 
Plaintiff had no way but by ſufferance, ſo in without wrong, 20 AP. 
18. A. 218. and be the way in part, or in all altogether eſtopped, Nu- 
ſance ſyeth ec. 18 Cd. 2. A. 374. for if he recover in Aſſiſe of novel diſ- 
ſeifn, yet the Nuſance ſhall not be holden away. | 7 ; 
In Nuſance, 2ware divertit curſum aqua from his Mill, and alſo from ſur- 
rounding certain acres of Land adjoyning, ſo that it grinds not ſo much; 
nor bears ſo much hay as it was wont, it is a good Count, the Defendant 
pleaded to the Aſſiſe, and found for the Plaintiff ſcil. his freehold, and hol 
den, though the freehold be to the Plaintiff, yet by the Nuſance made, the 
freehold thall be adjudged to the Defendant, and the Writ was go od ſup- 


2 


poſing it, and the plaintiff recovered, and his damages, and the Nuſance was 


taken away at the charges of the Defendant, 32 Aff. A. 300. 
So note, the Action lies againſt him who levies a Nuſance in my free- 
hold won ſelf &c. But if a Nuſance be levied in another mans freehold 
to my Mill &. there the Action of the Caſe lieth, and not of Nuſance, 
by Priſot. 33 H. 6. fol. ag. But ſee what Treſpaſſe or action of the.Caſe 
ſhall abate, as being — 9 againſt the Tenant of the ſoit for Nuſance 
levied in his own ground, and is put to Nuſance, 31 C. 3. Adtias mpon 
the Caſe 38. Infra H. 1 bn ie N 
An Aſſiſe of a faire levied as a Nuſance to his faire, the Defendant ſhews 
a Charter from the King &c. Now the plaintiff ought alſo to ſnem his 
Charter before, or to have preſcribed &c-7vin 4; Ed:3:2Afſ.448: :* 

* ANufanceagainſttwofor caſting up a Dike in the high way, that the 
Plaintiff hath over their Land &. they ſay, that they have nothing in 
the Land but imparcenary, and if it be not found c chat at the time of 
theNuſance, che Land ta which ec. was in the poſſeſſion of one E. who 
enfeoffed the Plaintiff, & c. and prayed that it migbt be inquired & 6, 
1 1 and 


and it was found for the Plaintiff, wheteby he recovered A. 18 KA 
4.374. 1 
. for not repairing a houſe adjoining to the houſe of the Phin. 
tiff, whereby the rain came upon the Plaintifts houſe, and upon hiswath 
Sc. ſo that the timber and the walls were periſhed, and ſo that he c 
not repair his own houſe, and good, 18 Ed,. A. 375. 
If I have a Mannor, and one holds a houſe of it by Rent, and Ihavea'xy 
from my Mannor to the houſe, to diftrain for the Rent which is payably 
twice in the year, now although that it was never arrear, yet if the Tg 
nant ſtop the way, ſo that I be conſtrained to go by another way, I thai 
have a good Aſſiſe of Nuſance, M. 34. Ed. 1. Af 411. > 
Nuſance for making of a Pond, ſo that where. turfs were uſed tohk 
carried, now he is conſtrained to go three miles about in Circuit, yet hg 
cauſe the Lord, and all the Freeholders were agreed that the Pond 
be made, ſo that no man could carry turts over the trench for ſome 
rain-cauſe profitable to the Toyn, it was held that it ſhould bind th 
Plaintiff without his agreement, 8 d.. A 413. vide a H 7,fot qo. 
And ſee, that the like agreement between the Pariſhioners ſhall bind 
thei who agreed to it, if it be but onely for the profitof the Town, aul 
not for the common profit of the Realm, 44 EA. 3. fal. 1g. 3 
Nuſance for making of a pit whereby the Water of my Mill is diftarh 
ed, and runneth not ſo readily:as is wont, is good, wirhoùt ſuppo 
Hopping, ſtteightning, or diſturning. In like manner, if the Platnriffhe 
difturbed of his fiſking by it; and ſuppoſech not the fithrmg co be apps 
dant to any Freehold, for it is it elf a Freehold, and as to the Mall i 
was taken, that the pit was a mile from it, fo that the water takes it 
courſe again, c. ſo not to the Nuſance h. Quer, and to the 
he ſaid, that h the pit is. &r. was his own ſeverull Hi 
ing Sv. Temp. E 1. A422. a | 1 
N ufans, quia proftrevit ſepem ad nocumentum , &c. Barre, thit 
2 by che Kings Writ directed to the Sheriff, 5 H. 3. h 
Nuſance of water miſturned, the Defendant appeared and ſaid nothing, 
che Aſſiſe ſaid, that the water was miſturnei before 8 
but nat to the Nuſance of the Haintiff till after the Writ brought, wie 
fore he took nothing-b the Writ 6c. . 16. H. 3 C1. 430. % 
If termer of Land with common appendant, be outeil of his Common 
* the Leſſor may may have an Aſſiſe of Nuſance, 24 H. 
N 0.0 bw il g/l by 
Treſpaſſe for appingan opraplace, by which the fiſh of the Plant 
kaye;not water, helſaich not, tliat the open place was made in his foil, 


9. 


iſa 
or -mithefoilLof the Defendant, and it neederh not, but the other may 

ay, it is his own foil, and chereupon the Writ ſhall abate, for he is ut 
to his Allife of, and this Wiit:w& armi; doth not lie &c. P. 3 3. 


Allien aan the Cafe 38. vide ſchra B. 5 


If one Tenant do op e all the Tenants through whoſe Lands I have 
away, RS Like aſliſe of Nuſance, 33 H G. fal. 29. «A tien up 
the Caſe 13. 2 \ 

"fa = 0 5 t to repair a Bridge, by which I have a way from my free. 
hold to the Church, or to go and carry without limiting, to what place 
to carry, and he repair it not &c. I ſhall have an Action upon the Cale, 
and not of Nuſance : ſo if my Land be ſurrounded by not ſcouring of a 
Like &c. for theſe lie in non feaſaxce, but if he ſtop a Dike &c. Nuſance 
lieth, Tr. 11. H 4, fel. 8 1. Actios upon rhe Caſe 30. 


— 
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XXXII. of what thing an Aſſiſe lieth, and where of Tithes, 
Toll, the Church yard, Paſſage. | 
dſiſe of Tithes of the tenth pare after the Tithes paid to the Parſon, 

Atv the Abbot the plaint is good, and of this manner of Tithes this 
Court ſhall have Juriſdiction, 44 Cd. 3.fol,  Juriſaittion 49. 

The Vicar ſhall have an Aſſiſe of the Glebe againſt the Parſon, but it 
was denyed that he ſhall have an aſſiſe, or treſpaſſe of the 83 
agaiaſt him, becauſa it is ſpirituall, but Thirs, ſaid, chat it is his Free- 
hold, and fo tryshle here, 7.13. K. 3. J uriſdiſtiun a9 Q] 
Ita beld, that ie Statute which gives an Aſſiſe of Toll, giyss it of 
Toll of the Market, and not of the Toll of the Mill, upon which ſuch 
an aſſiſe was abated; 3 EA. Hfiſe 401. But it ſeems by Herbs, that an 
aſsiſe lieth, for the Toll of a Mill, of corn grqwing in ſuch a place, bur 
not to de ſpent in fuch a place tec: 19 Ed eee 
the Asſiſe was ſor che Toll of Corn growing &c: and abated 404. 
7 lieth not of ſuit to a Mill, 41 de libera tenememte, 6 H. 3. af 

e 423. * „ 1h ei 403 4 Its 

But ſee that Tenant in Dower of a third part of a Mill, ſhall have the 
third part in ſeverall diſcharged of Toll, and if the heir rake all the Toll, 
ſhe ſhall have anaGiſe againſt him, 23 H 6, ACA 

Aſsiſe de libero Tenemento, and plaint of a fade and found that the 


45 
Tenant and the Plaintiff had common in the fiſhing there, and that the 
plaintiff is ſeiſed &c. whereby he took nothing. 2 H. 3. 4.427. and in an 


aſsiſe of eee — 33 the 2 is in the others ſoil, he was 
compalied to make his xitle, 3. Aſ Fan A432 60 2 oe OT 
Alte of ap whre au in lis hoat with his young beaſts, ꝓxin, 
and horſes. It is ſaid, the Aſsiſe licth nat of theoffice of 4 Foreetter-in 
4 of the nan but in right bf the proſits, and here grows ip profit, 
| Of! Nati) 22515 ©3011, 3042 21109 nah sti ad 

But it ſeems, that Afsiſe lieth of a paſſage, whicti.is profip 
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pPlaint of a Tenement, of a garden adjacent, ſo of one Toft,” but 
Præcipe quod reddat lieth of them, 22 Ed. 4. fel. 13. Nae 9 


6. acc. 
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XX X IT. Where an Aſſiſe ſhall be turned into an Inqueſt, and 
taken inthe nature of an Inqueſt by Niſi prius, and where i 
a forrein County. 8 13 nl 
. againſt three, the one pleaded a releaſe, which was denied, the 
other pleaded to the Aſsiſe, and awarded as Aſsiſe againſt them, and 

as a Jury againſt him who pleaded the releaſe, Tr. 12. Ed ;. A. 27 
In a Writ of Entry, a releaſe was pleaded, and depending the Iſſue 
the Plaintiff brought a mort. & anceſtor of other Land compriſed in the ſame 
releaſe, being in the hand of the Juſtices, and thereupon adjourned ist 
the Bench, and it was ſent tothe Juſtices that bring the Deed, the fame 
day was given in the Writ of Entry, and the Aſsiſe, and at the day the 
Inqueſt appeared; which was for both the Writs, and the Tenant made 


default, and Petit cape was awarded upon the dne Writ, and the othe; 


and he made default another time again, whereby Seiſin was awarded it 
both the Writs without damages, becauſe the Aſsiſe was turned into u 
Inqueſt; Temp. Ed 1. Feoffments 112. Quære of the Caſe, for in a mon, 
d anceſtor, the Proceſſe is Summons and reſummons, and not Petit C 

In an Aſsiſe againſt J and i. . faith, that he entred by . to whon 
the Plaintiff hath releaſed; and thereupon the aſsiſe is charged in nature ui 
an Inqueſt, and ſhall ner inquire further of the Seiſin or Diſſeiſin upon ii 
releaſe proved falſe. and ſome ſaid, that in ſuch caſe where the Iſſue is upos 
the releaſe, and the Afiſe taken in manner of an Inqueſt, the othen 
who pleaded to the Aſsiſe are without day, H.19 £4.2. A. 408. 
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XXXIV. Whekre the Defendant may plead to the Writ afttih 
| Pleaded tothe JuriſdiGion, and where in Barre, and what Pl 
the Befendant may plead, when the Plaintiff js within 432. 


He Tenant pleads to the Jurifditidn, the Plaintiff: makes a new aſ 
1 &ignment, che Defendant ſaich, that it is in another Town, 8 H fü 
14. Diviſ 25. A. 21 H. y. Dieiſia i. Iii 
It is ſaid, that the firſt exception ſhall be to the juriſdiction, ehen do 
the Perſon, then to the Court, then to the Writ, then he may plead 
Biurre; C. SHG fel. 14. Wells & io 7 HA 16.00 | 29078 
But mani+aþparentin the form of the Writ he may: plead, befort # 
pleadro the Jurdition, 8 £4.43. 5, anf f id, tha the exc 
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Aſdiſe. 

tion may be to the Mrit, before it be to the Count, if there be not mat- 
ter apparent, Which ur amicus curia, he may plead before to the Writ, 

6. 1 „10. | >, : | 
15 0 lie it is no Plea to ſay, that the Plaintiff is of full age, where 
he is received by his guardian, if he plead not a releaſe, or other thing 
done by him, as being of full age, and upon ſuch thing pleaded he ſhall not 
be eſtopped to averre him to be of full age, becauſe he hath admitted him 
by guardian before, and the plaintiff being adjudged within age, the Te- 


nant pleaded the ſame plea in Barre, which he had pleaded to the Aſſiſe 

before. M. 12 Ed.3. Af. 116. 12 Aſ.P,37- Aſſ. 201. Diviſ. 5. where he 

ſhall;plead to the Aſsiſe or in Barre againſt an Infant, vide Diviſ. 46. 
Vide 48 Cd. 3. fol. Io. that he who hath accepted an Infant by Attorney 
ſhall be eſtopped to ſay afterwards that he is within age c 


— 
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XXXV. Alſiſe for Tenant by Statute Merchant, Sta ple or Ele- 
git, of often Diſtreſſe, or to depaſture his ſeverall. 


| _—_ by Statute Merchant, brings an Asſiſe, and depending it the 
Term expires, it ſeems the Writ ſhall abate, as in Ward at the com- 

mon Law, for he ſhall not recover here all in damages, as in Waſte by 
Paſton, Quere, 11 H. 6, fl. A.. 2. cap. 1 9. 
If the Tenant ſay, that he is not tenant of the freehold named, the Plain- 
tiffe may well ſay, that the Tenant entred omg by grant of the Te- 
nant by Statute Merchant, who had granted to him his eſtate before, and. 
a good Count, though another hold the freehold , 24 E4.z. fol,31. 4/- 
7 130. 


If damages be recovered againſt him, who, is bound to me in a Statute, 
and after he enfeoffe me, he which is recovered ſhall have a good Elegit 
againſt me, and I ſhall not extend the Statute againſt him, 21 Af. P. 28. 
38 44 . A331. TE 1295 1. 

Asſiſe by Statute Merchant againſt an Infant, 28 A. P. 5 1. Aſiſe 262. 
Asſiſe of Rent, and the Plaint, that the Tenant ſuppoſing that he held 
of him, diſtreined the beaſts of his Plow, ſo that by often diſtreſſe, he 
could not take the profits of his Land, the Defendant juſtified for fealty 
and eſcuage &c. in right of his wife, and becauſe they are are not valua- 
ble, it ſnall not be intended, that it can be oſten diſtreined, the Plaintiff 
ſaith, that he holds not of the Defendant, but durſt not demurre; for 
then the Asſiſe doth not ly, nor of ſuit whoſe value cannot be extended, 
ere de fealty and homage, but of the ſuit it hath been maintained, and 
the Tenant ſhall have this Writ againſt the Lord mediate or immediate 
alone, and he ſaid, that he holdeth of S. who holdeth of the Defendant, 

and held a good Plea, 27 4 P. s 1. A.. 57. but Firzh.fol.178. faith, 
that it lieth ofa rent charge, and that it lieth not for homagefealty, nor 
Bait, de 28 Cf. F. o. In 
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In an Asſiſa, the Tenant faith, chat the Plaintiff himfelf is ſeiſed 
the Freehold, the day & c. and yet is; this is but to the Asſiſe. The plaiyi 
riff faith, that this is his ſeverall, and the Defendant depaſtured it, ap 
prayeth Asſiſe by the Statute ; the Defendant claims Common there, an 
found the ſeveral! of the Plaintiff to his damages, but they ſay, thaythy 
Defendant had not Paſture there, but by leave, but this is contrary to by 
confeſsion ; wherefore the Plaintiff recovered, and the Defendant wy 
1 It was ſaid, that this was Ky the Law, becauſe the pla 
tiff took not advantage of the confesſion c. 27 Af. P. 30. 4 55 
253. 2. Ca. 26. if 
Asfite for paſturing his ſeverall, and there was turfs there. Haxchk, it 1 
chat the Freehold is the Plaintiffes, for the Record ought to mas 
mention offthe diſſeiſin againſt the Statute, T.. 11 H. 4. fel. A. 16. 
4 - ide per Fitz.fol.178. the Plaintiff in the Asſiſe ought to wave the pok 
esſion. | 
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XXXVI. Aßociation, fi non omnes, and how the 9 4 
ſhall be demanded upon change, or death of the Juſtices, aq 
how the Juſtice in an eſpeciall file ſhall demean 152 1 


N Asſiſe, the Patent of aſſociation was firſt to . and afterwards ano 
ther to . Newton, when 7. was admitted by the firſt Patent, the lata) 
to . was void; for it was not directed to the firſt Juſtices, and to 7. bi 
to them onely. Fort. agreeeth, and in the general asſiſe they adjourn thi 
Aſsiſe by Proclamation untill the next Sesſions, and if the Asſiſe be py 
chaſed after, there needs no new Precept, but in a ſpeciall Aſſiſe, if they: 
make their Precept before the day of Asſiſe, it is void, and the Juſtices of 
a.generall Asſiſe ought to be there at the day, otherwiſe it is of a ſpecialf 
Asſiſe, if the party keep them not, then if the King aſſociate one wu 
will not come, Iam in a miſchief, whereby it ſeems in a ſpeciall Asſiſe no 
ſſociation lieth: and if the King aſſociate two by ſeverall Patents, the 
firſ ſhall be received, and if both at one day, it is at the choice of the 
Juſtices to have the one or the other, Af.32 H.6.fol.12.4ſſife 17. y 
Fitxb. ſaith, fol. 186.187. that by the Regiſter, aſſociations lie up 
afcociation. | _— 
If the eſpeciall asſiſe have this ſpeciall clauſe, & 56s qwos fb; aſſcian 
mut, it ſeems aſſociation well lieth, Fitæb. fol. 186. - 2. 2122 
If a Writ of Aﬀeociation be delivered to the Juſtices, and the afſocit 
hath not his Patent to ſhew to the Juſtices, they may go before withoilt 


* 
, 
* 


him, and he ſhall not be with them as a Judge, &c. H. 5 84.4 A. 4% 


A generall asſiſe by two, whereof the one is aſſoeiatt᷑ to. the Juſtice,this 


ſhall abate the whole asfiſe, for he may not be his n Judge, and he | 
not be nonſuit, to the intent that the other may fue alone, for che other 


Aſeiſo. AJ 
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eAſsiſe. 
Juſtice cannot award a non-ſuit without him, 44 AJ. P. 3. Aſ.3 56. 54 Af. 
P. 3. 8 H. G. fol. 21. * TEA 
Yide, that one Juſtice of Asſiſe with the Clerk took an asſiſe nou expe- 
fate preſentia altrriur. Yet he that was abſent may certifie the Record 
upon a Certiorare, 11 H.7- fel.5. = ond | 
If there be only two Juſtices , and the one, or the Chiefe is in the Kings 
buſineſs and cannot come, the King may make another Juſtice, and aſſo- 
ciate the other to him &c. 28 Af. P.2.Firzh. 187. | 
If a Writ de þ no owner be generall for all the asſiſes, it ſhall beentred 
upon record, and ſhall continue for the Juſtices for their Warrant to take 
other asſiſes, but if the Writ be to take ſpeciall asſiſes, it ſhall be annexed 
to the record, and ſent as parcel thereof when it ſhall be removed, 16 Ed. 


3 Mfrs. 16 H. P. s. 

all the Juſtices but one came, whereupon the Tenants pleaded. 
the outlary of the Plaintiff, and it was faid to them to have their record. 
at a day, and at the day the Juſtices came not, and at the re-attachment 
the ſame Juſtices came, and one Tenant pleaded a Releaſe, where he had 
pleaded to the Record before, becauſe within age; and it was adjour- 
ned for the difficulty, at which day one of the faid Juſtices came not, and 
the other which was with him before came, and the 3. who came not be- 
fore. And it was holden, that the f mow me which was before the re- 
attachment, ſhould ſerve for the whole plea. They may alſo well record 
the plea pleaded before the re-attachment, for the record is entred before 
them, and have their commiſſion with them 8c. Lege M. 14 Ed. 3. 
ef. 110. And the chiefe may ſend the — of one journey, 
abiding with him, without a Writ upon adjournment, 14 4. P. 15. 
eAſſſe 203. and note, that in ſuch caſe where two Juſtices are, and the 
aſſociation is with a ſnow dm, and the one dieth , the ſecond may 
"7 any „ Fitch. fol. 187. and one patent is good for ſeverall aſſiſes, 


If an agſiſe be put without day, by the non-comming of the Juſtices, 
r a Writ ſhall flue to = old Juſtices to 
deliver the Records to the nem ones, and this Writ ſhall not be indorſed, 
r it by indenture with the Writ, 9 H. 6. fel. 4. 

a | . F- * 
4 1 H. 7. fol. g. Of a fine taken in the Countrey, and the Juſtice: 


Juſtices of auſiſe aſſeſs fines by their diſcretions, but amerciamenits ſhall. 
be affiered, and they may command filence upon a pain, and imptiſon. 
Jurors who will not take their oath, or fine them, and amerce the She-- 
riff if he will not return the ſpeciall asſiſe, A. 7. H. G. fol. 13, and 14. 


XXXVILI. 
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XXXVII. When Proces ſhall be made, and when the Tens 
ſhall be put to anſwer , and where the Aſſiſe ſhall be deman. 

ded and amerced. X ** 

* aſſiſe no proces ſhall be made againſt the inqueſt until the Plainti 
hath made his Plaint , for there is no Warrant before, 39 H.6. 4 
32 H.6.fol.12. But ſee, that the Original it ſelf contain Venire fac. du 


eim, and the patent to the Juſtices that he hath ſent the Sheriff to 


the asſiſe to come, at what day and place the Juſtices ſhall asſigne.' A 
it ſeems this is intendedly the Precept which the Juſtices make to the $$ 
riff, Sed Quære. See the old Natura Brevium, fol.208. What Precept th 
Juſtices in a ſpeciall asſiſe ſhal award, untill the day of the Aſſiſes. 7 
Quære, 114.32 H. 6. fel. 12. T2 j 
The Tenant would not anſwer until the asſiſe was called, whereupg 
he was called, but not upon iſſues &c. P. 3 H. 6. Af. 466. But a Ha 
corpor. was awarded, and at the day they were called upon iſſues , anda 
agreed, A 37 H.6. fel.26. and 27. 

But in an asſiſe where recovery in Dower was pleaded, and the eſtate 
the Plaintiff mean, and the iſſue was upon nos compriſe, proces was au 
ded to Summoners and Viewers &c. and the Asſiſe called, it ſeems 
the intent that if they came not, they ſhould be amerced, and if they cas 


0 
* 


there is nothing to do at this time. So upon a Demurrer, if the Juſtios 


may not be taken &c. P. 48 Ed. 3. fol. 11. A5. 5 
In an asſiſe, at the firſt day the Defendant made default, the asſiſe 
awarded, and the Plaintiff called to make his plaint , and the Jurors ma 
default, yet they were not amerced , but a Habeas (orpora awarded, 
Aſ.P:17. 4. 302. and it ſeemeth the Law in all inqueſts which are i 
appeare at the next day after any iſſue, if the tenant be eſſoind or malt 
default, the Jurors ſhall not be amerced for not comming, Hen. 6 fol. 6 
1 H. 7. fol. 8. and ſo although the Tenant come at the firſt day , 
he might have been _—_— I Ea.z. fel.12. So to a ficut alias aſter 
ſummons, where the firſt Venire facias was not ſerved, and after the 
was without day by demiſe of the King, & at the reſummons, and a Habs 
Corpora if the party be eſſoined, the Jury ſhall not be amerced. Otherwil 
it is if the parties appear &c. H.6.fol. 20. Qere, if they ſhall be amercel 
where the defendant in treſpaſs comes not at the firſt day after iſſue, be 
cauſe it is not another proces. CES 8 


adjourn the Asſiſe, the Jurors ſhall be called from day to day, andyet 
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XY XX VII, The Form to enter the Pleas aud continuances in 
all other matters; 


r upon asfiſe where at the firſt day of the asſiſe, and the parties a 
— being ſworn, theasſiſe remained for want of — — 


at another day the 28 appeared, and the Jury were ready, and becauſe 
no mention was in the Record that the two were ſworn the firſt day, but 


in the backſide of the panel, nor no mention of the firſt day, nor ofthe 


Habeas Corpora, it was held error, for if theſe matters, and that which was 


done the firſt day be not entred, they may plead anew , where peradven- 


ture they had confeſſed before &c, 38 H. 6. fol. 14. Error 39 
Error upon an asſiſe where the parties and Jury appeared, the entry 
was, uratores exatti vener. & aſſi/a rem. capiend, eo quod quidam non fe- 
cer. viſum, et quidam non apperuor. and it was held error. Hwſſey, if the 
Record were, Quod purat. compar. quor. 12. ſuper: ſacrum ſuum dicunt 
c. and not entred, Electi e urati; this is Error, although it is implied, 
M. 1. NI. 3. Error 48. and the entry, Qa quidam fecerunt viſum, & 
quidam non, is Error, but it ſhould be, 2nod aſſiſa remanet pro defeft# vi- 

ſus, 3 H.7. fol.13.Error 49. | 

I bat which is done the firſt day remains upon Record before the Jnſti- 
ces newly aſſociated, and if recovery be pleaded, and be entred that he had 
his recovery at the next Seſſion, this ſhall be underſtood to be the Plea of 
the partie, and not the ſaying of the Juſtices , for they ſhall not ſay to the 

who had his recovery at the day, 14 E4.3: Aſſ.110. 
Aſſiſe in the Bench remaining for want of jurors, the entry ſhall be ac- 
cordingly, and by the panel the eſtreats ſhall be made, for the panel ſtayes 
alwayes in the Bench, but in an asſiſe in the Countrey it ſhall be entred 
that it remains, Pro defectu talis & talis non jurator. as before, and the 


eſtreats ſhall be made by the Roll, and the panel ſhall be delivered to the 
Sheriff, 12 AJ. P. 19. Af 198. 8 8 


— 
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XXXIX. Where the Tenant ſhall ſay that the Aſſiſe came 
| pon the Title, and certain matter of Title to a Rent, or 


againſt a Deed pleaded, or by reverſion , and whether he 
medales with the Bar, 


Nolt brought an asſiſe, the Tenant faid, that his Father died ſeiſed, and 

gave colour, the Plantiff, that after the diſcent T. was ſeiſed, and gave 
ic to our Father in taile, who died ſeiſed, and we &c. untill &c. the tenant 
aid, let the aſaiſe come upon the title . d well, by the better N 


_— 
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as in all Caſes where the plaintiff makes Title at large, or where he dg 
confeſle and avoid the Barre, ut hic, if not where he conveyes from 
Tenant himſelf, as it is faid, that he enfeoffed him by whom i 
Tenant claimes upon condition and entred upon. the breach, 
there the Tenant ought to maintain his Bar, and ſhall not ſay, the Aſi 
came & and in all Caſes where the Bar is in traverſe, the Tenant o 
to maintain it, for the Iſſue tendred hath made the Bar materiall, Tal 
H. 7 fel 29. Aſſiſe 35. and ſo Fitzh, reports, but in the Book at large, 
genx and Fi ſber hold, that the Bar ſhall be likewiſe maintained when it 
confeſſed, and avoided, and Fineux faith, where the recovery is ple 
in Bar, or other matter, upon which the plaintiff cannot make his Tick 
large, the Tenant may not ſay, the Aſſiſe came &e. and ſo it ſeemet} 
him when a diſcent is pleaded, 5 H. 7. fol. 30. 
See a good Caſe of this 32 Ed. 3. Aſſiſe 99. Diviſ. 1. J. K. | 
If a plea in Bar of the aſſiſe be naught, the plaintiff needs not male 
tle, nor anſwer to the Bar, but demur upon it. 20 H. 6. Tr. 11 H. 7.fol. i 
And where the Tenant pleads a Bar, and gives colour by Title at 
the Bar, the Plaintiff may well traverſe the Bar without making Title, 
where the Tenant claims by diſcent as eldeſt, and the plaintiff is young 
&c. it is ſufficient to ſay, that the Tenant is a Baſtard. So if the Tem 
fay, that he was ſeiſed untill diſſeiſed by T. who enfeoffed the Plaint 
it is ſufficient to ſay, that T. did not diſſeiſe the Tenant, or that he enſti 
fed not the plaintiff, but if the Tenant plead a feoffment of a ſtrang 
and that the plaintiff claims by Deed c. now it is no plea to ſay that 
ſtranger enfeoffed not the Tenant, but he ought to make Title, for it 
Tenant hath not given him Title in deed by the colour, 20 H.6.fol.38:39 
5H. 7. fol. 3 2. & vide de hoc 3 Ed 4.fol.20.4 &d.4:fol.17. - - 
It was ſaid, that in Treſpaſſe upon a Feoffment of the Plaintiff plead 
in Barre, he may ſay, that he was not enfeoffed Ge. but in an Aſſiſex 
ought to make title, Querè 10 Ed. 4. fol.. . 
Entry in nature of aſſiſe of Common, the Tenant faith, that be di 
ſeiſed not, and here the title is not compriſed within the Writ, but le 
oughtto make title to the rent or common, but this Writ lieth not of 1 
Common, 4 £44. fol.2 Envy 34. 5 Ed. 3. fol. 15 Afiſe 167. rl 
An Aſliſe of Corodie without ſhewing thereof, and Finchd, fait ins 
dus, becauſe the Court would not compell the Plaintiff to make title whett 
_ * groſſe, and ſaid they did againſt the Law, 29. A. P. 8. 4 
e278, 
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XL. What Title is good in an affiſe or other aFion againſi'W 
Deed of the Anceſtor, or 1 Record | | , 


Tron a Peed of the Anceſtor with witratity to T. whoſe eftite the 


Tenant hath pleaded in Barre, the Plaintiff faith*, that the Ancelt 


or 
died. 
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Arfe/e. 
ed ſeiſed, Herli, the Title ſeemed good, but it n found againſt the 
ani the deed is confeſſed, yet he took it by proteſtation, 9 EA. 3. F. 
17. Aſfiſe 1 55.44.38 Ed.3:Title zo, and 44 Ed-3. Title 3 1. M. 45 Zad.;. 
Title 32.10 H.4. Title 14. 16 A. P. 6. Tule 9. 7 
It was ſaid, 10 Af. P. 23. that againſt a releaſe of the anceſtor with 
warranty, a dying ſeiſed of the ſame anceſtor ſhall not be a Title, but it 
ſhall be againſt his Feoffment with warranty Title 8. | 
Againit a releaſe of the anceſtor with warranty by collaterall pleading, 
the plalatiff ſaid, that after the date of the releaſe, one T. was ſeiſed in 
fee, andenfeoffed him, it was held a good Title, 44.28 Heu. G. Titię 19, 
the Tenant would have eſtopped him by this, that in another aſſiſe upon 
the ſame plea in Bar, the plaintiff made Title by Leaſe and releaſe, but be- 
cauſe the releaſe was denied, each was eſtopped again the other &c. all 
at large, Hill 32 Ed.3. Title 36. | | 
In an Aſſiſe, a Fine of the anceſtor pleaded in Bar, the Plaintiff aid, 
that this anceſtor had nothing bur for life, the reverſion to him, and that 
he entred for forfeiture, and it ſeemed a good Title, ſhewing how he hath 
the reverſion. (aunt, If he claim it one way, and another Title be pro- 
ved, he hall recover. Here, I in an Aſſiſe one juſtiſie for alienationgf 
the Tenant for life, he ſhall not ſhew how he bath the reverſion, becauſe 
it is veſted, H6.£4.g. fol.1. I. 198. But againſt ſuch Fine of his ance- 
ſtor, he fball{hew theLeaſe of the other anceſtor to him which acknow- 
ledged the Fine and the diſcent to the Plaintiff, who entred &c. 3 Ed.. 
fol. 21. Afiſe 174. and needs not ſhew how the other anceſtor had 
it &c. | 
Upon a Fine of the anceſtor pleaded againſt an Infant, he aid, that the 
Conuſee re-infeoffed the fame anceſtor who died ſeiſed, and becauſe with» 
in age, the Asſiſe was at large, but yer the Title ſhall be entred, 28 4.401. 
Aſſiſe 26. 3. but to ſay generally that the anceſtor died ſeiſed, is no Title a- 
gainſt a Fine, without ſhewing how he had it, 3. H. 7. fal. 29. A. 35. So 
of an Act of Parliament, 10 H.. f. 5. H. 10 H. 4. Title 14. > Rh. 
In an asſiſe the Tenant pleaded cover again a ſtranger, and Title of 
the plaintiff mean between the Writ and the Recovery , it is no plea for 
the plaintiff to ſay, that he againſt whom cc. had not any thing, if he ſay 
fol. 1 was ſeiſed, or another whoſe eſtate he bath, . 48. Ed.. 
; itle 33. WR | TY 
The Tenant faith, that he recoverd againſt the ſame Plaintiff in an asſiſe, 
he faith, that 7. gave the Lands to . his father for life, the remainder to 
the plaintiff, the father died, he entred, and was ſeiſed and diſſeiſed long 
time before the recovery, and held a good Title, P.13 £d.3:Title 6. 
And inthis Caſe to another parcell, the Defendant pleaded a xecovery 
—— of the Seiſin of A. ina Mort danceſtor and the Title of 
the Plaintift mean, and ſaid, that T. gave it to A. for life, the remainder 
to him &c. ſo being ſeiſod before the ( Martdlauceſtor, the Tenant faid that 
eo. was ſeiſed in fee, without that TY he had any thing of the gilt 
2 0 
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of T. but it is not ſuffident to ſay only, that A. had nothing of the giſq 
7. for where the Plaintiff is compelled to make title, it is ſufficient tom 
ver ſe it. : f 5 

But where one makes title of his own agreement only, there, upon am 
ther title found, he ſhall recover, and here the title is not materiall, for be 
might make title, that before the Recovery he was ſeiſed, and diſſeiti 
without more, and ſo the Leaſe to A. not traverſable, P. 13. Eg 
Title 6. ka 

Fine pleaded and executed againſt T. and title of the Plaintiffmey 
the Plaintiff makes title after by fine of the Conuſee &c. 29 A0. P. by 


Ie 275. 
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XLI. What Title may be good, where he medleth with the da 
and whether he medieth with the bar, or make Titl 


large. 


I is not a ſufficient title, that it was found by office, the reverfſogt 
Lhim after the death of the Tenant for life, without ſhewing how he h 
' tin deed, where the Tenant faith , that the reverſion was granted 
him by T. who leaſed it to 7. (now dead) for life, H. 10 Ed. 3. fel. 


Af. 156, . 

- Aſliiſe by a Woman, the Tenant faith, that the Land was given to th 
Plaintiff and her firſt husband in ſpecial taile , the remainder to the He 
ofthe Husband, who died without iſſue, that ſhe took another Hushar 

"who aliened, and the Heir of the firſt entred, and enfeoffed us, the wom 
faid , that her firſt Husband deviſed the remainder to her and her Hein 
now the Tenant took not advantage of the diſcontinuance but demum 
772 the deviſe, and this was held a good Title &c: 26 A. P.6 
4.259. 33 f 
A man ſhall make title at large in no Action, but in an Asſiſe, not! 

Treſpaſs, becauſe of the certainty in the Writ, /cs/. day and year &c. u 

| -Judgement hath been reverſed upon a title at large, made in a Writd 
Entry in nature of an Asſiſe, 5 H. 7. Title 24. and M. 21 H.6. Tita 
the ſame year, Title 27. But there he may ſay, that after the title pleadeli 
bar, ſuch a one enfeoffed him, 34 H 6. fol. Entry 25. | 

An Aſliſe by Colt, the Tenant ſaid that T. enfeoffed the Father oftif 

Plaintiff, and the Land deſcended to the Plaintiff , and afterwards it w 
ordained by Parliament, that all eſtates made by T. or by any other ſeiſel 

to his uſe to the Father of the Plaintiff, or to any other to his uſe, 

be void, whereupon T, entred upon the Plainti \ and. enfeoffed us. Tit 

Plaintiff faid that 7. was ſeiſed, and gave it to the Father and Mother of the 

Plaintiff in taile, that the Wife ſurvived, and we are their iſſue &c. andi 
was held that title at large ſhall not be made, becauſe the Tenant — 


Aﬀiiſe. 


i im a title and ayoided it by Parliament. So where one 
— 155 by matter in a fact, as that he enfeoffed the Plaintiff upon con- 
. &c. or that his Father within age enfeoffed the Plaintiff &c. ſo if 
not of ſound memory &c. or where the Father of the Plaintiff diſſeiſed 
the Tenant, and he made continual claim &c. in theſe caſes Brian ſaid, 
that the Plaintiff ſhall not make title at large. It was alſo held, if the Te- 
nant plead a fine, recovery, or Feoffment with warranty, the Plaintiff 
ſhall not make title at large, for he is bound by them, if he be party, or 
Heir. Quare of the Warranty. But if the Tenant plead that the Plaintiff 
7 ainſt him, and he reverſed it by Writ of Error, and ſtayed 
Execution, the Flaintiff may make title at large, for this recovery is but a 

colour &c. were, if this ſtand with the reaſon of Brian, 5 H. 7. fol. 


Title 25. i 
And where a man makes title at large, he ſhall not traverſe the bar, 


5 H. 7. fol. 32. and fol. 33. : 
Ihe Tenant faith, that 7. enfeoffed him, and afterwards diſſeiſed him, 
and enfeoffed the Plaintiff, the Plaintiff ſaid that 7. levied a fine to the 
Plaintiff before, and that he enfeoffed not the Tenant, this is a negative 
pregnant, but he ſhall ſay; that before the feoffment ſuppoſed, he acknow- 
ledged a fine to the Plaintiff, without that, that he hath any thing of his 
Feoffment &c. M. 21. H. 6. Title 27. | IH 
It was ſaid, if a Feoffment of a ſtranger be pleaded, and colour given, 
the Plaintiff ſhall nor ſay that before &c. another was ſeiſed , and enfeof- 
fed him &c. until &c. becauſe it might ſtand. but it is ſufficient to 
ſay that a ſtranger was ſeiſed and infeoffed him, without ſaying before &c. 
N it ſeems this is a title at large, 14 H. 6. fol. 6. Vide 28 H. 6. Title 19 
vi. 39. Fo 
And upon releaſe of the Plaintiff pleaded, it is ſufficient to ſay , that af- 
terwards T. was ſeiſed and enfeoffed| him, 9 H. 6. fal. 49. | 


tl 
—— — 


— 1 — — 
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XLII. Title, whereto be ſhewen how he had the Eſtate, or how 
he by whom he clatms. had it, and where good hy what 


Eſtate. 


A Feoffment ofa ſtranger pleaded in bar with colour, the Plaintiff faith 
K that he was ſeiſed untill. he was diſſeiſed by the Tenant , without 
that the ſtranger enfeoffed him, and held a good Title, quod nota, Y. 30. 
H. 6. Title 15. 
Tkbe Tenant pleaded that xy. . leaſed to the Father of the Plaintiff, 
the remainder to his Father in fee, and both are dead, and gives colour, 
the Plaintiff faith that zy. before the ſuppoſed Leaſe was ſeiſed and enfeof- 
kd him, and was fo he was ſeiſed until &c. held a good title, 9 H. 4. 


Title gs. 
Kſſiſe 


Aſeiſe. 


Miſe of Rent in groſs, the Plaintiff may not make title by a Ny 
elite by — otherwiſe it is, if he claim as parcell of a ls 
31 Aſ,P.23,Tutle13, 5 

So of Rent-ſervice, ſeiſin is a ſufficient title without Deed after the 

rchaſe. Otherwiſe it is of a Rent- ſeck or Rent- charge, although thx 
fo and all the Lords of the Mannor have been ſeiſed &c. if he claim it nor 
as parcel of the Mannor, 22 Af. pla. 52. Af. 244. Upon 2 Reco 
pleaded, the Plaintiff may well ſay, that he againſt whom &cc. had not 
thing, but T. whoſe Eſtate he hath, and good without ſhewing how, 4 
Ed.q. fol. Title 33. 15 

It is ſaid that the Plaintiff by way of title in his replication ſhall nevet 
plead by a Que Eſtate, 2 Ed. 4. fal. 27. per Danby 9 Ed. 4. fel. 3. 


Lk. Ms. BM he £ —_— 
— 
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X LIII. The forme of Title to 4 Rent, Common , office , and 
Corody, . | 


Pon Hors de ſin fee pleaded , the Plaintiff may well ſay that his 
Grandfather died ſeiſed, and the Land deſcended to his Father, who 
died ſeiſed, and it deſcended unto him, and ſhall have the asſiſe without 
ſhewing any ſpecialty, 8 Cd. 2. A.. 420. Fide Diviſ. 41. a good caſe. An 
Abbor ſhall make title to Rent by preſcription, 19 E4.3.Title 34. 18 Af. 
P. 17. Title 10. And title by a Que Eſtate by Deed is good &c. & vid 
29 Aſſ.P,66. Title 12. where in an asſiſe of Rent upon the Deed of the 
Anceſtor pleaded, the Plantiff ſaid, that his Anceſtor died ſeiſed, withont 
ſnewing how, and it was good as well as of Land &c. 
A man made title to Rent by Deed, by which the Grantor bound him- 
ſelfe to pay it &c. 29 Ed.3. AH. 366. 

The Tenant ſaid, that he granted the Rent to the Plaintiff for the term 

of the life of T. who is dead, the Plaintiff ſaid that the Tenant held the 

Land of him, and he was ſeiſed untill diſſeiſed, and it was good without 
alledging any ſpeciall diſſeiſin, 36 H. 6. fol. Title 22. Vide the accord 
with 9 Ed.. fol. 19. A. 30. 

The Plaintiff made his title, that T. was ſeiſed of the Land whereof &c. 
and granted him the Rent, and did not ſnew the quantity of the Land, 
but the Deed would have it, de amnibes terris in villa, and it was part of 

his plea, whereby the title was good, H. 8. H. 4. fl. Title 28. 
7 H. 4. fol. 29. | | 

An Aſſiſe of Rent, the Tenant faith , that the Plaintiff enfeoffed him 
to hold of the chiefe Lord, the Plaintiff ſaith, that after &c. he was ſeiſel 
by the hand of the Tenant, this is no title without ſaying how &c. 8 Ed. 3. 
AA. See there, he alledged how he was diſſeiſed of the Rent, as by re- 
plevin, ſued, and agreeth with 11 H.7. fol.28.where it is faid,that he ought 
in the title to ſhew what rent it is, and how the diſſeiſee made it &. 


Aſoſe. 
In an aſſiſe of an Office, and made title by reſignation of T. and that he 
was admitted by the Chief Juſtice , and it was held, a Reſignation is of a 


ice to the Biſhop , but of an Office it ſhall ſurrender , but the better 
en pap ſay, that the Office was void, and he was admitted, M. 8. Ed. 3. 


fol. Title 23. | 
An Aſſiſe of Corody , where he ſhall not make title by the Grant 


of the King without Deed, 4 Ed. 3.2Af. 177. Vide the Caſe Di- 
v4/. 16. | 


— —-—¼— 
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XLIV. bat Title (hall be when the parties agree of one and 
the ſame perſon , and what when the Tenant gives colour of 
Title tothe Plaintiff. 


Nan asfiſe the Tenant pleaded the Feoffment of a Stranger, and gives 

colour, the Plaintiff to part faith, that another ſtranger enfeoffed him 
and to the reſidue ſaith, that one T. acknowledged a fine of releaſe to the 
Plaintiff &c. and the laſt was held no title, becauſe he all not ſeiſin 
in T. as if the Plaintiff aid that one brought a Præcipe againſt him, and 
he barred him, this is no title. So he faid, that he himſe lfe was ſeiſed, and. 
that a ſtranger releaſed unto him &c. But a fine of his gift is a good title, 
13 H.6. Title 21. M. 10 H.6. fol.21. | 

The Tenant that . leaſed to the Father of the Plaintiff for 
life, the — to his Father in fee, and both died, and gave colour, 
the Plaintiff ſaid, that *. before this Leaſe ſuppoſed, was ſeiſed, and en- 
feoffed him, ſo he was ſeiſed until &c. and held a good title without more, 
9H Tith 29. Diviſ.q1. 

But where the Tenant ſaid that T. enfeoffed him, and afterwards diſ- 
ſeiſed him , and enfeoffed the Plaintiff , and the Plaimiff pm gift 
of T. to him before &c. without that that the Tenant hath any thing of 
the 1 of T. Quere, if this traverſe be needfull &c. Ad. 21 H. 6. 
Title 27. | 9111: | 

In an asfiſe the Tenant faith that F. died ſeiſed, and his heirinfeoffed: 
aim, the Plaintiff ſaich that 7. was his Villain, and he-entred before the 
feoffment &c. M. 26 H.6.Title 17. | 

The Tenant ſaid that his Anceſtor was ſeiſed, and did Leaſe to . 
for life, who aliened , and the Plaintiff claimed as Heir, where he 
was a baſtard entred, and we outed him as Heir &c. the Plaintiff ſaid,” 
that he recovered in an asſiſe againſt T. and his alienee, at which time the 
Tenant had nothing, nor ever had, and ſo was ſeiſed &c. and held no title 
to have an aſſiſe 10 A. P. 20. Title . 


XL V. Where: 


136 


Agiſe. 


XL V. Where in Aſſiſe where there is no need to make Title, be. 
ſides his own poſſelſion, and where it it need full. 3 


V. a Feoffment of a ſtranger pleaded in Barre, the plaintif ſaid that 
he was ſeiſed, untill he was by the Tenant diſſeiſed ; without that 
the ſtranger enfeoffed him. Paſton held this a good Title, 30 H. 6. Title 


is. But 26 H.6 Title 18. to alledge his own Title with traverſe to the 


Barre was held no' ſufficient Title in an Aſſiſe, nor in a Writ of Entry, 
but good in Treſpaſſe &c. a 

But ſee that upon a recovery againſt a ſtranger pleaded and the Title of 
the plaintiff ſhewed, it ſufficeth to alledge the Seiſin in himſelf at the time 
without that that the ſtranger had any thing, 48 Ed. 3. Title 33. and up- 
on releaſe of all Actions pleaded, the Plaintiff ſaid, that after it he was ſe 
ſed and diſſeiſed, and held a — Title, becauſe this Releaſe did not er- 
tinguiſh the right, P. 19 Ed. 3. Title; 3. and upon a recovery pleaded 
2 a ſtranger in a mort. d anceſtor, and the Title of the plain 

wed it was holden a good Title, to ſay that before &c. he himſelf vu 
ſeiſed untill &c. 13 E4d,3. Title 6. See of this Diviſ. 39. 

In an Aſſiſe the Tenant ſaid, that the Plaintiff brought Termin. qu 
preteriit againſt him of the ſame Band, Judgement &c. the Plaintiff ſai 
that this Land is not part of the Land then put in view, whereupon 
ſiſe was awarded, but if the Tenant had rejoyned, that part was in vien, 

roceſſe ſhould have been made againſt the firſt viewers, otherwiſe if he 
ad faid, parcell in demand, and it was moved, whether it was a Title 

for the Plaintiff, to ſay that after 8c. that he was ſeiſed, untill he was diF 
ſeiſed, and if he ſhewed that he was ſeiſedbefore the Writ and diſſeiſed, 
and that after the Writ he entred &c. upon this Title he ſhall have an af 
iſe, although that the other Writ be depending, 2were of this 29 eA 
fſe.P.66, Title 11. | | 

Upon a Deed of the anceſtor pleaded againſt two, whereof the one 
was within age, both made Title by diſcent from the ſame anceſtor, and 
it was well, but if another Title be found for the Infant, they ſhall rec& 
yer, 29 . P. 5 3. Aſiſe 289. 

Where a releaſe of a ſtranger in his poſſeſſion, is no Title, 16 H 
fel. 22. Diviſ 43.4. 


Le 


X L VI. p here upon a naughty Bar pleaded, and 4 good Title, 
4 naughty replication ſhall not prejudice, * the Title and dif. 


ſeiſin proved. 


He one Tenant pleads a Bar, the other that no Tenant is named, the- 
1. makes Title which is good, now although the Bar be naught, 
and the explication to the Title naught, and the Seiſin and difſeiſin found, 
the plaintif ſhall recover, 36 H.6 Fol. 35. 19. 

If the Tenant plead a naughty Bar, and confeſſe the ouſtre, the Plains 
tif makes a od Title, and this being found, be ſhall recover without 
inquiry of the Seiſin and diſſeiſin, ſo when a good Bar is pleaded, and the 
Tenant faith, that the Aſſiſe cometh upon the Title, — found for the 
plaintif &c. for where a nau hty Bar is pleaded the plaintif may make Ti- 
tle at large, and pray the aſſiſe 6 H. 7. fol. 2. Aſſiſe 36. 14 H. 7. 12. and 
otherwiſe it is in Præcipe. 

Likewiſe upon a naughty Bar pleaded, the plaintif may have the Aſſiſe 
at large without making Title, but if he make I itle, which likewiſe is not 
ſufficient, and Seiſin and diſſeilin be found, he ſhall not have Judgement, 
Quere, for ſome ſay that he ſhall have it upon the ſeiſin and diſſeiſin 12 
but not upon a naughty Tuck found for him, T.11.H,7 fol.28, Ane 


— 


X LVII. where one may 2 4 Bir without the other, and 
' where he may plead for himſelf aud another, and where the 
one may not plead in Bar, and the other to the IWrit, and a. 

Bar againſt the ane plaintiff, and to the Aſſiſe againſt. the 
other. 


x 


As againſt husbandand wife, who plead a Bar W at an- 
other time the husband in proper perſon pleads releaſe, and it ſeems 
he ſhall not be received, if the Attorney of the wife will not aſſent dec. 
26 Bock of Aſſiſe P. 44. WW ſe 243. | 
Aſſiſe againſt Husband and wile. he faith that the wife i is elvined | 
and within 188 and pleads for himſelf and his wife a — . 'Thorp 
— 9 2 her. ng to have © warraiir 5 and che afliſe 2 Af. | 
WES 1b 
by buxband and wife lie my not diſavoi the ſie walk we . 
detlef by the Tenant, or if the wife of the tehant be 'eloined / 
by the fe he ſhew ir. and plead for him like, and his w. 7 but? 
Wen IIS ber husband: 39 P. I. 3535 Abe 
Ae dec in the Wiſe, and vercfied/ the! Weiden th] 
other they tiaifbe batred forever, PAK. 2. 1.8 37 * . 9 
iſe 


Asſiſe againſt two, the one faith, that the Plaintiff was ſeiſed, and v] 

* of the Plea, becauſe the other as tenant had pleaded waa 
* P49. f. 244. 
ſe by two Parceners, the one within age, the Tenant we , 

_ as the 3.and pleaded the partition in bar againſt her of fu 
and to the asſiſe againſt the Infant, and it was holden that he nwſt ple 
bat againſt them both, or ſhe may wave the bar againftthe« 
per Curiam, yet the asſiſe ſhall. be inquized at large for the Infant 300 
Pe 
Allie againſt two ſeverall tenants, the one pleads a Deed ofthe Anc 
ſtar of tle Infant, which comprehèndeth all: the Band, but he woy 
not that the» other renant ſhould take advantage of the Deed-, 
the other pleads. the ſame” Deed to T. whoſe Eſtate he hath, and w 
without ſhewing it, becanſeicbelonged to the other tenant party, 49M, 


F. 34. . 342. 
| 2 * 


1 * * 
” 


1 


wp 25 VIII. 07 mhat thing the i ſe ſt 22 inquire ,. 1 
where of many PO4n's.. 5. 


Af againſt 7. and erg. eee lead jepatenüncy wb 
to the reſt as Tenants plead in bar. ?. likewiſe accepts the ten 
and pleads in bar by a Deed of the Anceſtor of the Plaintiff, the Platatif 
chooſeth 7, his tenant;and intitles him by entry for condition, and at iſſie, 
ap found that the others were Tenants of that part whereof joyntenancy 
as pleaded, and of the reſidue, the condition found againſt the Plain- 
tif and: was held error, becauſe the iſſue was inquired before the tenant. 
80 when one pleads no tenant named, and if & c. »w/. tors, it ſhall he 
error to inquire of the ſeiſin and diſſeiſin before the tenant be found, P. Il 
1 es Hr 35 A. F. 2. 12 H.6.f.1. | 
980 a bs dy the di FA t, becauſe t 
Sf the iſſus before enant. was found,;, he e the. tea 
ns upontham, ih walls was cim! 164.19. | * 
, and ſeiſin and di 2 yy A . 3 * 
Vide x3 £4. 3. x3. Al o- 2 one Defendan mae be AB 
Shoe” e e ant. 14 
& 


other tenan tenant, now th e enquire of the 2 = 194 


f thn peg ene e nere 8 one as | 
dg ths in other town, = ; 
02 er cb bald kr, 51 = 1 
N 


en * 199. b a 
race eee 


t. 


— n 12 . 4 


1575 dl Me, thie Deed hl be rd inquired G.. 28 4. P. 15, C 

213. — is fad, that awayes juſt by title ſhall be inquired 

before the plea,which doth but excuſe him of the wrong c. 2.37 E2.3. 

Rrowp. c.5. | 8 

XL IX. Where the Alfaſe ſhall be remanded after adjournment, 
ad when and how it ſball beremanded. | 


. * <4 
— * J = % 0 - * * - W "2 
— * *  . . W— 7 


Ee 


Sſiſe may be remanded upon adjournment , where it was not filly 
Anu of before, Div / 1. * e 
Aſſiſe adjourned upon forraign releaſe pleaded and denied, and upon 
default of the renant at the Veni fuciu returned by the Sheriff, che asſiſe 
was remanded, 39 Cd. 3. fol. 10. A. 5 i. P. 11 Ki. 2. Aſſiſt 5%. | 
So where it is adjourned to adjudge if the Leſſor have fee upon the 
matter ſhewed, and it —— ped that he had not the fee, he ſhall hot 
have generall averment afterwards that he hath the ee , but the Alike 
ſhall be remanded, 44 Ed.3.fol.ro. Aſiſe 56. | 
Finenx ſaith, in an asſiſe adjourned for difficulty the Juſtices may hold 
plea untill the taking of the asfiſe , and may award it upon ſeiſin and dif- 
ſeiſin, and then remand it in the Countrey to try the iſſue taken in the 
Bench, but upon adjournment for difficulty, they may not give judge 
ment upon the Verdict which was difficult, without remanding, becauſe 


the trial is paſt before &e, Tr. 16 H. y. fol. 12. 


Aſſiſe in Co. a fine of the Anceſtor, the Plaintiff was ſhewed of the fame 


- Tenemients in Cla Judgement of the Writ, and adjourned, and the Writ 


«djudped good. 'Shard, when the Aſſiſe is ſent thither for the difficulty 

of the plea, and if this adjudged no bar, the asſile ſhall be awarded and re- 

manded to be taken. Caunt. But when the plea is to the Wit , and there 

is no Plaintiff, we will do nothing but adjudge the Writ good, and then 

” - at large to plead here in bar if he will, of to the asfiſe, 6 Bd. 3. fol. r. 
% 168. | | 


* 


— — 
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L. bas Bar ſhall be good in Affiſe of Lad, 


12 O fay chat he entred for the alienation of his tenant for life, And te 
« eſtate of the Plaintiff mean between the alienation a 4 tb en 
_ 38838 yet the Texpat may be in by acer, and all re, But 
mat hie entred ft condition broken, and the Eſtate of thePlaintiff mean 
i is good, where he ſhall recover againſt a Rrange e 
aud tire Eſtatk of the Pfaintiff nean between che entry, and the exetiitic 

in no bar, (ref 21 HS; fol: 17, aprerth of 


4 fins rtcovtrid, 8 C. P. i. 
1 2 and 


Abi. | 1 


for condition broken | * 
If one Defendant take upon him the tenancy, and plead in bar, he may 


not ſay, that the others have nothing, unleſs that ſome other take upon 


him the tenancy alſo,; 8-H. 4. fol. 7. Afſ. 43. : 
In asſiſe, the tenant ſaid that his Father died ſeiſed, and that he as ſon 


&c. and the Plaintiff claimed &c. entred, upon whom f. S. entred, upon 


whom he re-entred. Sue, this amounts but that he diſſeiſed him not, 


Huli, he hath ſaid enough. Tirwhit, it is nothing, qd. nota, 9 H. 4. fa. 4 


<4 the Tenant faith that 7. died ſeiſed , and N. his Heir in ward to 
T. who granted unto him, and that N. yet within age abated upon him, 
upon whom the Plaintiff entred, and he re-entred, this is a good bar, F. al 
AP 27. eAſ-221. Vide, 5 H. 7. fol. 1 f. infraG. 

¶Aſſiſe the Tenant pleaded the Feoffment of the Plaintiff with warranty 
to one named in the Writ, whoſe Eftate he had; this is a good bar, P. 4z; 
Ed. 3. A 5 4. but no bar if it be without warranty, 29 Aſ. P. 24. 108, 
7. fol.14.11H.7. fol.21. | 


In an asſiſe the Tenant ſaid that T. leaſed to the Anceſtor of the Plaine 
tiff, who ſurrenderd unto him, whoſe Eſtate the Tenant hath. This is ſaid 


by him is but to the asſiſe, but ſaid by T. is had been a bar, 11 A. P. 
Jar 59. 19 H. G. fol.21, WEL + 1.4 
ointenants by feoffment at the time of the Writ, no plea, P. 18 Cd. 
4.77. And ſee there that execution againſt tenant in taile upon a Statute 
acknowledged by his Father is a Geil | | 
An Aſſiſe by a. Woman againſt a Woman, ſhe ſaid, that . did grant, 
and render the Land to her and P. her Husband in taile &c. the Aſſiſe ta- 
ken ſaid, that the Plaintiff and H. her Husband were jointly ſeiſed in Fer 
and leaſed in V. and his Heirs for 16. years ( ſaving the reverſion of three 
parts) and that aſter the term the fourth part ſhould remain to 7. . ani 
their heirs, 7... died without Iſſue, 7. his Heir entred, and died without 
iſſue within the term, whereby P. his Brother and Heir entred, and thi 
. acknowledged a fine to her Husband, the tenant and her, whereas W. 
never had title nor poſſeſſion, P. the Husband died, the Fenant held him- 
ſelfe in, and it was ſaid, that the taking of a fine, and ſo claim the fee is 
not now a diſſeiſin, begauſe the Tenant was covert at the time, and the 
Husband was dead, and the entry of the Heir upon the Leſſee for years to 
lim and his heirs during the term is not lawfull , and it is to be accounted 
no di | 


rde Land of c D. ſhall have an alſiſe, and the recovery ſhall not be a bar, 
bor zs to thus, O. is not privy to the Judgment, A. 13 Ed 3. A. 7% 4 


* 


21 and it held a good bar, per Curiam, 29 A. P. 1. Af. 17). Vide 33 A. 
24 and 43 A. P. 45. the diverſity between the entry upon forfeiture, ang 


 diffeifan aſterwards, until the tenant after the term ended deny the Heit 

entry &c, M1 t. Ed. 3 A088. 2 
Where the recovery is againſt many, the Plaintiff recovers, and mas 

execution by Elegit for damages, and hath the land of D. delivered for 


2 


Abe. 
An exchange between the Anceſtor of the Plaintiff and the Tenant, it is 
a good WN . &. 3. fol. 72+Aſſiſe 139. | 5 

A fine of the Anceſtor ofthe Plaintiff to the Tenant for life pleaded in 
bar, was ſaid to be no plea without warranty and relying upon it. Qgere, 
But it ſeems a good plea, if he pleads over, and the Plaintiff ſuppoſing a 
forfeiture by alienation entred. * if upon ſuch abatement &c. 
and the Plaintiff averred that he was ſeiſed &c. and not by abatement, and 
upon that at iſſue, although the action is of his poſſeſſion, and the bar by 


the Deed of the Anceſtor, 8 Ed. 3. fol. 53. Aſſ. 148. But fine of the An- 


ceſtor of T who rendred to him for life, and the reverſion to the tenant, 
is a good bar by the conuſance, without the word of grant, 9 Ed. 3. fol. 5. 
Aſſiſe 152. 6 Ed. 3. Aſſiſe 168. 3 Ed. 3. fol. 2 . Aſſiſe 174. and a fine Sur 

uwſans de droit, or recovery againſt the Anceſtor is a good bar. So a 


0 
2 upon releaſe, or upon a grant and render, 8 H. 4. fel. 7. Averment 18. 
And a Deed of the Anceſtor with warranty is good without queſtion, . 


13 Ed. 3. Bar 254. But this ſhall be pleaded in bar, and not as an Eſtoppel, 
But it was there holden, that the feoffment of the Anceſtor , of whoſe ſei- 
fin he demands, is but to the asſiſe in a Morrdaxceſtor, nor in waſte of his 
ownLeaſe., otherwiſe it is againſt tenant in Dower , 20.H. 6. fol.21. 28. 
11 H.4. fol. 3. 


Feoffment with warranty being pleaded by way of replication in Treſ- 


paſs, he relied upon the whole matter, 14. H. 4. fol. 13. and in a bar, 21 
Ea. 4. fol 99. IT | 

He which pleaded the feoffment of the Anceſtor to T. whoſe eſtate &c. 
ſaies further, that 7. ſuffered the Anceſtor to occupy at will &c. and this is 
colour 11. H. 4. fel. 3. 19 H. 6. fol. 21. But there he pleaded the Leaſe of 
the Anceſtor to T. and relinquiſhed, . Que eſtate &c. without ſuch 
colour. | | 

Asſiſe by a Warden of an Hoſpital againſt the Arch-Biſhop and P. the 
Arch Biſhop ſaid. uud. tort. P. ſaid that the. Arch-Biſhop for ſome cauſe. 
hath deprived che Plaintiff, and made him Warden, and alledged not the 


cauſe, the Plaintiff alledged that the King made him Warden for life , and 


that it is a lay fee, and payeth tithes to the Parſon; & the Charter apreeth, 
and that the King had it by the temporalities of the Arch-Biſhop be- 
ing void, ſo the Arch-Biſhop Patron, and although that he ſaid, that he 
deprived him as Ordinary, yet if he did it as Patron, the Plaintiff is barred; 
It is alſo a thing ſpirituall, and ſo under the Ordinary &c. M.. gd. 3 fol. 
** - 150. Pale it was at the viſitation which he made as Patron being 
a lay fee Cc. | 72 
Asſiſe upon a Deed of the Grandfather with warranty pleaded , the 


tenant ſaid that the ſame Grandfather died feiſed , and good; but if this 
be found againſt him, it ſeems he may not deny the Deed afterwards. re- 
maile, if it be found for the Plaintiff in another action, he may deny the 
Need.:. | Here, by his Plea the Deed is not denied, and would have 
agarded: the Asſiſe, and the other traverſed the dying ſeiſed. * | 


"1 


* N * k £ 2 
_—— nk wan. N 


Aol. 


che plaintiff was not put to anſwer to the deed of another Seiſin, but that 
is not denyed by the Plea of dying ſeiſed &c. 9 Ed. 3. fel. 17. wah 


3 found, that the tenant of the King died alſo ſeiſed of other Land, 
eſtate 


which indeed he had not but for life, the whole ſeiſed, and after his 
found, tho Reverſion to I. who now brought the asſiſe, and nter ie aan 
anted, yet he muſt aver his title, and ſhe how it came c. and then 


Entry lawfull upon the o»ſter le main granted in Chancery, andit 


ſhall give ſufficient Seiſin to have an asſiſe, 10 Ed. 3. fol. 2. I. 1 56. and ay 
aid from the King in asſiſe by 1 Land was ſeiſed in his 
without averring that it is now in his hands, 26 Af.P.10. A. 136. 
It is a good plea in Bar, that the anceſtor of the Plaintif acknowledge 
in a releaſe by Fine to T. that he rendred it for life, the remainder tothe 
tenant & c. 8 H. 4 fol. 7. 3 EA z. fel. 21.6 Ed. 3. fol. 1. 
A Releaſe of the Plaintiff to T. whoſe eſtate he hach, is a good Bar, 8 Af, 
P. 15. A 90. 43 Ed z. Aſſiſe 54. and a releaſe to the Tenant a good 
Bar, 32 H 6. fol. 1. | : ith 
Tenant claims nothing but in Dower, 38 A. P 26. ' 
The father held as guardian, and aliened in fee, 8 A. P 15. Af. 200 
Diviſ. 8. B. | 
A good Bar, that the plaintif aliened this parcel by the name of Mar- 
nor, whereas it was ſevered before, 18 A. P. 2. A. 212. 4 
Bar, that the plaintif had execution of a Statute againſt the tenant, an 
granted him at a certain time, and after did covenant that if he payed 
201. that he ſhould retain it for ever, and that he paid him, and ſhewel 
an acquittance ix parte ſolutionis of 20 l. and good with averment, that it 
was the ſame debt &-£.20 Aſſ.P.7. Aſſiſe 216. 
A recovery againſt the plaintiff that he had nothing of the time & e is 
no Bar, 26 Aſ.P.6. Aſ.253. but it is not but to the Aſſiſe, if he alled 
not this before c. 28 Aſ.P .14. | | 
That the Plaintiff himſelf is ſeiſed, is to the Aſſiſe not in Bar, 27 Ab 
P. 30. 40.253. | B 


Bar by Entry for alienation of the Tenant after poſsibility, 27 Aſh. 


50. Aſſ.2539. > 250 
Recovery againſt the Anceſtor a good Bar, notwichſtanding the dying 


ſeiſed of the ſame Anceſtor before Judgement, or depending the Wu 


(but then Error) 28 A. P. 17. 40.267. 2 
In afsiſe the Tenant ſaith, that A. recovered in aſsiſe againſt him, 


and that he reverſed it by Error, and the eſtate of the Plaintif mean be 


tween the recovery and the reverfall, it is not error if he ſhew not that 

A. was tenant at the time of the error ſued: forth, for otherwiſe he 

not enter upon the plaintiff without a ſcsre facias, and the aſsiſe a 

for the damages, for not alledging it, 28 . Y 21. 4ſ-268. 
Bar by Leaſe, by Indenture to thei anceſtor: of the plaintiff for life aud 

where he may fay, that nothing paſſeth &tc. 28. Af. P. 222 _— 


22 


— . 


8 
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— 
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Bar iwaſsiſe by this: that the plaintif diſſeiſed:F. D. entredito the uſe 
$2 the — B. who: faith that he vouchſafed it, and it was good 
without deed, 29: / 12. Aſſiſe 280 & 39: Bok of aſriſe, P. 11. 

Bar by Partition made between the Plaintif and the Tenant &. 30 A. 
-{] 298, Diviſ o S | | | 
1 — te with: a ſtranger who had no colour to be heire, or 
with a diſſeiſor, althougk he had colour, or wich a ſeme Covert, it is 
void, 1 Ed; 3. Har 151. "i 
that the father was ſeiſed, and the Lord granted unto himthe? 


. 


wardſhip,.31 Af. P. 26. 8 ; | 

Bar, that the Plaintif hath execution of a Statute againſt us, and T. - 
gairiſt him, whoſe eſtate &c. 38. I. p.. | 

In aſsiſe the tenant ſaith that her husband died ſeiſed, and: the Plaintif 
aſsigned her dower holden in Bar and not to the aſsiſe, becauſe ſhe is in by 
the Fusband, bur a Leaſe of the Plaintif ſhall be to the aſsiſe &c. 38. A P. 
26. A. 332˙· ot . 3 

But vide 6 H.. fol Hg. and 18 EA. 4. ful. 14. that a Leaſe of the plaintif 
is a good Bar, but by them a feoffment of the plaintif is not, but to the 
aſsiſe. | 
It is a good Bar, that R. the mother of the Plaintif was ſeiſed, and. 
took to husband T. had iſſue, and R. died ſeiſed, T. in by the courteſie: 
did Leaſe to the Tenant, and is yet aliye and good, becauſe he acknows-- 
ledged the Reverſion to the Plaintiff &c. 27 Af. P.; 1. Bar 303. 

It is not a Bar againſt an Infant to ſay that his Anceſtor acknowledged 
to hold of him in Knights ſervice by Indenture, &c. 39 Af. Y. 3. A. 


fiſe 334. F | 
In an aſſiſe, the Tenant pleaded rhathe brought his ¶ ui ia vita againſt 


the plaintiff, and after the Aſſſſe brought the Plaintiff vouched there, ſo 


admitted himſelf Tenant; tlie plaintiff ouſted him of this plea by choo- 
ſing another Tenant, who is named, and the aſſiſe awarded upon it, 
+» CCL Z {e350 oo, OS. 

© The Tenarit alledged that he had execution of a Statute made by Z. 
againſt rhe Plaintiff as teoffee, and the Plaintiff ſued a re- extent, ſuppo- 


| 8p extent to be of a. leſſe value, and found againſt him &c. no.] 
E 


the plaintiff may nor ſay that the Tenant delivered the eſtate before to 


T. in lieu of acquittance, becauſe he had ſued a re- extent, and alſo he is 
put to an e Audit querel4 80.43 Book o Ape P. 2. Aſſſe 351: 
T ned, Dower't 


Ii | tfaid,” that he a &'the Plaintiff and 
that the Plaintiff- by Deed confirmed to * Tennant who was then 1a re- 
verſion to hold during her liſe, and it was holden that all took effect by 
the deed withthout livery, Qgere, but if ſo by Leaſe, Releaſe or Surren-- 
der, 44.4. P. 3. Af-355- | 
88 againſt an Infant, ſhall put him to anſwer, 8 Ed. 2. Af 

N. | 


4. 
 Abiſe brought by many againſt many, a Releaſe of Actions W 


= — 2. 


r 
— r 
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Auomry. 
by one of the plaintiffs, is a Bar for him onely, as the non ſuit of one in 
a Quare impedit. So in ward of the body, the releaſe of the one ſhall not 
hurt the other, but gives him advantage to have the whole, M. 30. Hen. 
6. Barr 59. | 

Asſiſe againſt two, the one makes default, the other pleads a deed of 
the anceſtor with Warranty of the whole, yet it ſhall be a Bar but for the 
moyety, if he claim no more, 13 E4.3. Bar 254. al 

In an aſsiſe the Tenaat pleads in Bar, that 7. was ſeiſed untill he way 
diſſeiſed by D. who enfeoffed the plaintiff, whereupon 7. reentred, and 
enfeoffed us, a good Bar in aſsiſe, not in Treſpaſſe, becauſe it is not a 
immediate entry, 5 H.7.fol.t I. vide ſupra B.g H.4. 14 

And note, that no Bar is good in an aſsiſe, unleſſe he which pleadsit 
takes upon him the Tenancy, 20 H. 6. fol. 3 8.1 9.fEd.3. Title 35. | 
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Avowry. 


I. What Perſon may plead rien arere, or levied by Diſtreſſe, and 
where it may be pleaded. 8 


stranger to an avowry ſhall not have this Plea, and becauſe that 
6--4g 1 9 Pry he in Reverſion joyns in aid, and the Avowry is made upon him, 
the Termor ſhall not plead, nothing behind, if be in Reverſion, 


—_ — will not, in like manner he ſhall not plead Dower, ſeiſed of the Services, 
14, C1. 2 H.6.fel.2,3. Avowry 1._22 Hen. 6. fol. 3. Avowry 14. 
VideC.9. pat Rut a ſtranger may plead hors de ſon fee, or any thing tant. amount, not 


— — rien arere, nor levie per diſtreſſe; a Seigniory, and are in the right 34 E 
Ne ung. ſeiſ. of 3+ Avowry 257. 3. Ed. 4. Avowry 186. | a 
the ſervices ge- But the Feoffee N rien arere, if the Lord avow upon him, ot 
nerally is no that he was never ſeiſed by the hands ot the Feoffor &c. 18 Ed, 2. A 
good Plea, but v0wry 217, 5 24s 
we ung. ſeiſe of . 
part of the ſer- ; | RIF 1 1 
vices is a good plea. Note, it was r ſolved H. 17. in Co. 1. B. in Laiton and Granges eg/e, that now 
Statute of 21 b. 8, cap.19. a ſtranger may plead any Plea in Bar e quod fir by the Equity of Fbe 20 
Statute. i " r 
| | {CF 


Fi 


* 
* 


— 


Apomry. 145 


1 Þ What ons may plead tender of ſervices or Rent, and who 
not, 1 2 they ſhall be pleaded, and v ho may plead," that 
be upon whom the Avowry &c. puts his beaſts in the Land ta- 


Ae for diftreſſe. | 


371 9101<d 1595 | | > 
*ermor or Bailiff may plead a tender, but the tender of a ſtranger ſhall vide C. 5 pare. 
1 TS make a privity, but good for payment where there was a privity 22 acc. 

before, 2 H.6,fol. 4. Avowry 1. 1 H. . fla So a Termor or Bailiff may, 
not attorn upon the Grant of the Lord, 39 H.6.fel:3 41 f. 3. . 26. Tender 
WH by a ſervant A of rent or on an obligation, 2 H. 6 fol. 3, Quare of the 
Tender of a diſſeiſor or Tenant of pearavaili, of ſervices due, for ſeiſin of 


32 b. 6. 23. 


them by their hands is ſufficient, 8 H. fol. 18,19. 15 

And there it is ſaid, if the Lord come &. and the Tenant tender him 

art of one Term he may. refuſe it, and diſtrein for all, but if the Rent , h.6.by Sotteſ« 
— terms arrear, and he tender the whole of one Term, the Lord wore, Y 
may not diſtrein for that, but for the other he may, and the tender ſhall 
be upon the Land, and at the time of the diſtreſſe taken, 2 H.6.fo/.3. Avow- 
ry 1.39H. 6. Bar 79. So if the Lord diſtrein for an amerciament in the 
Leet, 45 Ed.3 f. 9 Avowry 80. 

And the Tenant ought to take notice at his peril, for what thing the 
Lord diſtreineth, and tender any ſumme if he hath not notice, as 2 d. 
&c. with this, that he is ready &e. if more be due &c. then the Lord 
ſhall not diſtrein without ſaying for what &c. 45 Ed. 3. fol. g. 

And it was ſaid there, that if the Lord hath taken a Diſtreſſe, and the , C. f. fan 
Tenant make tender before he lead it away, and the Lord refuſe, that this 4 
is a wrongfull diſtreſſe by ſome 45 Ed. 3. 9. ters caſe. 

The Feoffee being a ſtranger to the Avowry, may plead that to the fe- 30 40.30. 13 
alty, he tendred it to L. before the taking, and hath been at all times ſince 9417466 
ready to do it, and as to the reſidue traverſe the Seiſin, 3 1 Ed. 3. Avow- 
#7 111:&sc..'; Q TINY. 0 
But tender of Homage out of the Land is good, and taking a Diſtreſſe 
without new Demand is tortious, 21 Ed. 3. Avowry 116. The ſame 
Law is of fealty, 21 Ed. 4. fol. Awvowry 42. | | | 
If the Lord diſtrein after tender, the Tenant in his replication need not 
ay »ncore priſt. becauſe the diſtreſſe was tortious, 4 Ed. 3. fal. 4vowry 166 
* If the Rent of my tenant be arrear three years, and he tender that of 
2 rbefirit year, I need not receive it, if he do not tender me damages alſo, 
ſo of the ſecond; but of the laſt year he need not, and it is ſaid, that al- 
though he tender the rent of the laſt year, yet I may diſtrein for the firſt, 
ud an acquittance for the Receipt of an annuity of the laſt year, it was no 
Bar but onely for that year, 39 H. 6.,fol. Bar 79. ii} 
In a ceſſavit, he ought to tender all the arrrears, for the Lord ſhall not 
op for any ſervice due before the Ceſſation, nor pending the Writ, — | 
V | there 


20 b. 6. 3 I. h. 
acc. 


—— 


r46  fuanry. 


there he tendred 6d. for two ſuit dayes of Court, 17 E4.3. Ceſſ 
vit 19. ; 7 
It Tas agreed, that he which hath made an Acquittance of the lu 
Term, ſhall not ayow for any Rent due before, 11 H.4. fol, Avewyysy, 
Contra 39 H. 6. = 
A ſtranger may ſay , that he * whom the Avowry &c, puts inhy 
Beaſts —— to a diſtreſs, or he himſelfe tendred the Rent before the 
ſtreſs &c- per Newton, 22 H. 6. fol. 3. eAvowry. 14. And note, that q 
Lord may refuſe this time, and diſtrain at another time, ſo that the eum 
-oupht to be ready at every day, but for homage aſter tender, be ſh 
Grein without a new requeſt, 20 H. 6. fel.; 3. So for fealty, 21 C. 
- eAvowry 42. 7 | N 
A ſhall not compell the Lord to avow upon him, -withou 
dring the whole Rent and Arrearages, 20 d. 3. Avowry 125. and thi 
fore the feoffment and after, 7 H. 4 fol. 1 4. 4 Bd. 3. Avowry 166. 
One joyntenant may tender for his com panion as a Bailiff for his Maſh 
1 H. y. fol. 27. 39 H. 6. fol. 3. Not ſo after he hath loſt by default in a0 
ſavit 40 Ed.z. fel 40. and ofa Bayliff, Vide 16 Ed. 3. Avowry go. 
A Feoffee cannot tender the homage nor fealty of the Feoffor, va 
not corporeall, but Rent and Harriot he may, 7 EA. 4. fol. 26. 


— — — a 
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III. Mbat perſom may plead Unques ſeiſi of ſorvicer generuiſ 
or Unques ſeiſi after limitation, bow and whew 
(ball. be pleaded , and where the ſeiſin or tenure my 
traverſed, Fins 


A Stranger to an Avowry may not plead, Never ſeiſed of the Seryic 
EI nor may traverſe the Seiſin of the Lord, 2 H.6. f.3.and 4. Ava 
But the tenant himſelfe may, that he holds of another, without that ia 
the avowant was — after limitation of asſiſe, 10 H. 6. f. A 
C 9. 30 H.6:f0l.6."AvoWry 15.16 Ed.. fol. 12. | 
2. 2 Ne unques ſeiſi of all his ſervices generally, is no plea, but he ought 
ae. * traverſe the tenure, but good of ſome parcel where he confeffech a tegu! 
16 Ed.4. fol. 1 2. Some wnques ſeife by his band againſtithe Grant ofil 
Seignory before attornment, 9 Bd. 2-morſtrants 41. 1 2 Ed. 3. Au 
725 104. | 
Duguer ſeiſi after limitation of afiſe is good, 22 H. 6. fol. 3. But that 
he ought to confeſs the tenure, 15 Ed. 2. Auomry 214. So dwayes he 
one will traverſe part, 18 Ed.g. Avowry 97. But he which conſeſſeth le, 
fin of Eſcuage, although it be by wrong, ſhall never traverſe the ſuiſ 


Ihe homage, 21 Cd. 3. AvoWry 115. 


— 


Avon. 1477 

And there it is ſaid; that 7. may nor traverſe a Seiſin, but onely of that Ie was adjud- 
ſean mr avoweth', _ be aid that 7. hold by fealey and rent, and 8426: N 
avo for Rent, I may tra verſe the ſeiſin for it alone; Contra 16 Ed... 12. l DS 
21 Eu 3. Avery 115; and 21 EdH4A. J. 76. agreeth, and 26 H. 8. fel 1. for arwie, that 
33 H.. Ceſ. i. and there he tooꝶ ſeiſim of the reſt by Proteſtation, 2 Ed. 3. where the par- 
E MONO — 72. So he that traverſeth ſeiſm biet agree in the 
ought to confeſd hie tenure, for if there be no tenure , he ought to plead ops e 
Hors ds ſow fro, ifa ſtranger; andi if privy to diſclaim &c. But ſee; that fable, where 
where the Lord avoweth upon the Feoffee 1 ſeiſin by the they do not agree 
hands of the Feoffor; he may traverſe the ſeiſin be the hands of him upon in the Tenure, 
whom &c. generally, 19 Ed. 2. Avery 122. and 124. 20 £d>47 fol. 17. * . — C 
10 H. 6. fol.7. . 
CET: ices is not traverſable in right ofa Ward, nor in Cuſtoms 5? Loy * 
and ſervices, 31 Ed. 3. Wards 116. nor in reſcous, nor in Ceſſavit. Car. in Co, B. 
But there if he demand more ſervices then he ought, the tenant ſhall Weſtroes caſe 
confeſs the reſt, and may traverſe the ſeiſin or tenure as to them. 2zere. adjudged acc. 
5 Ed. 4. fol. acc. I | | 

Avowry for 2 s Rent in 16 Acres of Land, the Plaintiff may ſay, 
that he holds theſe 16 Acres, and other 16 Acres by 2 s. rent, without that 
that he holdeth thefe 16 Acres only, & ſo traverſe the tenure, becauſethey 
—— the quantity of the Land, 20 H. 6. fol. 22. eAvoWwry 13. But 
if he hold alſo by a leſs ſervice, he may ſay, at ſupra, without that that he 
holds, modo & firma &c. 13 H. 7. fol. 26. Or without that he holdeth the 
6 Acres onely, and by the ſervices ſuppoſed, by Bryan for the mi ſchiefe, 
although double M. 8 H. 7 f. 5. 8 Ed. 4. f:20. &c. | 

A ſtranger ſhall not plead in abatement of Avowry, without conveying 
by whoſe Eſtate, but if the Lord ayow upon the one Parcener , the other 
may abate for it, and ſo may her feoffee; but if there be two Parceners 
Tenants in taile, the one makes a feoffment, and the Lord may avow 
po the other, and ſhe not abate this Avowry, 18 Ed: 3. Avow- 
558. | 

Vide, it is ſaid, that ſeiſin of Eſcuage is not traverſable, becauſe it is ne- 
ver. due, but when it is granted by Parliament, 13 H 4: f. 6. 
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IV. Where one may make. ſeverall Avowries of one entire 
; thing, taken at one time , ant where two Perſons may 
make ſeverail Avowries for one thing, takes at onetime, 

and'where not. | 
ler faith, if I avo the taking of three horſes for Rent of three years 
entirely, if part bearrear; I ſhall have return of all, ſo im * 
that the Plaintiff ſhall have any damages, but if he hath made an Avowry 
ofthe one; for one term dec. the return ſhould be accordingly, and then 
if mould have damages of the Refidue&. CC 

- u 2 0 
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148 


Lord take one horſe, and make ſeverall Avowries, as for Rent- ſervice, an 
Rent - charge granted by the Plaintiff, and the one is found for him, and 
the other againſt him, he ſhall return, andthe other ſhall have damages 
2 H. 6. fol. 3. and 4. Avowry 1. But the Law ſeems otherwiſe in the former 
caſe, 5 H. 7. f. 23.44 Ed 4. H. 13. Vide Return eſ beaſts 11 >, 

Replevin againſt two, the one avowes for the taking of one Oxe , and 
the other of the other, and good, and the demandant compelled to anſwer, 
to the avowry ſeverally, 16 £d 3. Avowry 97 94. But if every one avoweth: 
ſeverally the taking of all the Oxen it ſhall abate, becauſe they cannot haye, 
return accordingly, 21 KR. 2. Avowry 262. So where every one avows the 
taking of one Oxe ſeverally, 3 H.6.f.44.' ins e 


f 
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V. Where one Joyntenant or Parcener may avow for his moye. 
ty, or may confeſs as Bayliff of the other, and mben 
Avowry may be by Husband and Wife, ar by the Hurband 
alone. | | N 


A Rent charge diſcends to two Patceners , the Bayliff of the one con 
1 feſſeth for her portion only before partition, and good, as if there be 
three Parceners, and the one grants to two 100. s. Rent, ſcil. 50 s. to the: 
one, and 50 8. to the other, for equality of partition &. The Bayliff of the 
one confeſſeth for his 508. only, 2 H. 6, fel. 14. Avomrj 3. 44 Ed. 3. Avon 
75. But there it was after partition. | 
Conuſance made as Bayliff of the one Executor for his part by his Com- 
mandment, tis nought; for the one Executor cannot have an Action alone, 
nor an Avowry, which is in lieu of an Action, and there it is ſaid, that a man 
may not make Conuſance as Bayliff of one of the joyntenants alone, noris 
Bayliff of the Husband alone, where it is in right of his Wife, and if the 
one joyntenant, or one Executor himſelf avow, he may avow forthe 
moyety for himſelfe, and confeſs as Bayliff of his companion for the reſ# 
due, otherwiſe it ſhall abate, 12 R. 2. AvoWry 88. 16 Ed. 3. Aue: 
ry 23. | 
If in a Replevin againſt two joyntenants , the one doth appear by bis 
Bayliff, the other in proper perſon denieth the taking, yet the Bayliff 
may acknowledge the taking for his Maſter , and likewiſe for the other 
who hath denied it, becauſe he cannot acknowtedge- for the one alone 
But if the ſole Avowant deny the taking, his Bayliff may not make ac- 
knowledgement 14 Ed.z. eAvowry 118. So if both the Joyntenants hae 
appeared in their proper perſons. But if I, who have commanded my 
yant to diſtrain, confeſs the taking tortious, this ſhall not bind him, 5 
Danby, 8 Ea.g. fol 17. f * 
Husband and Wife, and the three joyntenants of a Corody, WII 
dauſe: of diſtreſs, the Husband ought to avow for himſelfe * his Wi, 


and to make Conuſance as Payliff of the other, ah 3:fpowry.136, 
do if the one parcener be to àvow, 3 Badia. AwiWry 187. ol an ad 
for himſelf only 5 £4.2. 4vowry 208. But it ſeems that che one Jojnte» 
nant of Common may not put in the beaſt of his Companion, but ashis 
Bayliff, 15 HF. 7. fel. 10. : | 

Tfthe Lord hath uſed to have 20 s. every year of the Deciners within iii 
Hundred, and to levy it of the chiefe Deciner, and he hath a diſtreſs for 


contribution, ſuch Deriner may avow in his own right, and not as 


Bayliff &c. 6 Ed. 3. Avowry 191. So of a Commoner, Hd. 3. Avow- 
ry 149. 


preſcription, the bayliff being to avowſhall nt make conuſance as Bay 
to the Mayor, but ſhall avow Sec, 20 Eda: Auen 29. 
Guardian in ſoccaſe ſhal make conuſance for the heir, hut ſhal not ayow: 


becauſe he is not to have the thing in his.own right. ; Ed. 3, .- 
voWry 150 „ Anno of Rizzi T Sn Ils to il doll 
tt 3143440143107 


| 4903! 277811 
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If there be ene deer g ils, anch they have toll by- 


149 


VI. Avowry in ſach place, whereof the place in the Connt is pers X 


2. when the Plaintiff ſpall ſay, that it is not farb in 


re id od og nocy,aemT: adi 
A Vowry for Rent-charge in the place where &c. the Plaintiff may may, 
that the place &c. was not parcel of the Land charged, 3 H. 6. fol. 
Avowry 4: 


The Avowant faith, that F. whas ſeiſed of Land called 
the Plaintiff, that the place where &c. is not parcel of | 
and was compelled to traverſe that it was not parce 815 
44 Ed. 3. Avowry'75. . * ot Ja t 

The Defendant ayoweth that. the Plantiff holdeth a.Plaw-lag 
by ſervice, as parcel of the Mannor, the Plaintiff may well 5 
vices are not parcel, yet hereby he acknowlegeth the Land withi 
&c. 48. Ed. 3. AveWyry 84. 3 1 

AReplevin of taking in D. in a place called S. the Defendant in O. ina 
place called E. without that, that he took in F. the Plaintiff ſaith, * 

* 


ahd.; redone tn bbrkonarhes} without that E- iganothey 
place holden EN [ but he may ſay ;_thar he too in S the 
name of H. and E. wirhour that that be took in E. known by ſach nate 


on 5H eue 45 
ern iStravertaBle ine repldvin, not in epa 22 raren 5 


v I L rn Avowant aue ta 1 wf. 15 the 2 
p erſen certaim: 

Note, it was | b ny 
adjudged, H eſtriptioll be made e pms hip anteiors, tl 
2 ö — che Seiſin by he hind of a cctwin 
— «mg ſon, but if ayow fot rent of 1 — 
ges caſe, is ſafficlenir Bee.” 448 1 19. Kur a” 4H. eAviwry | 
That traverſe If — mor or To) eel ribs Ww zer Pines 
of ſerſom ag 5 — of all the Tenants within the precinct, as for marryuig of 
bends HS. da 1 without licence, there Seiſin needs not, 43 Ed 3 fol. 5. Au 
is wot good So the Lord may diſtrein his Bedle appointed by his n 4 
Without admit- prſrieions to gather his Rent &c. without laying Seiſin certain, 44 K 
ting a Tenure. 3. 
Aae may avow for his fee by preſcription, for not coming to 
the Turn, upon an Abbot ; ; and laid the Seiſin in his predeceſſor : it ſeems 
tb uteden i not” if he bad juft cauſe: but ſee; chletis extortion, 42 EA 
fol. Avowry 66: J 

He that avoweth for an amerciament in a Court Leet, for not coming 
9776 — ſtüre, needeth not'toalledgeSeifirr +47: Ed.\3 ifol:10. Aung. 

85845 ut 212.14 H.4: Adem 5 

prides avoweth for ſit reall making Titſe by preſcription, ought 
to alledge Seiſin certain, and after generally b de bandbef the 
11 £4. 3. Auemry 101. fori it belongeth not of right to the Mannor rd 


enen, dor Hb of alie tation, or fot a Herriot appr 
to an Hoyor of Mithot, muſt lay the Seilin certain, and this 
of x aheeſtor of the'Tenant” but it ſeems ſufficient! by the 
iy Tenant, 1 H. 4 ol. z. Avowry 60. 
A0 on Leſſte for life, or my Donee in tail, is good ca 
| 422 Herg, off 18. eee „yet not trwe 
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VIII. 4%. 2 pies" vid het 1 js i Mfc, 5 
Se kale ie main Ava, 4nd r Fs Ye fur ; 
"MP kh, wee oy, 
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Vide C. 4. part 
Bevilz caſe 
act. 


Zo, Je TY y 
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Ty 


1 8 Ii 


& 5 80 im ppon.. 
ſhould be, 1 ot wh 
But Seifin of one jointenant 1 not ind: x 


177 of the Texmor or Bailiff, 
Feil. for making privity:, but ſome 5 ink char 


55 7 
is ſufficient to have an z 
e 1 55 1 5 77040 


the N the Tenant of Fa 
 H.6.fol. avowmry U He in the r 5 
nant for life, and Sit 516 5 ny ecourtefle binds the beir, x 1 147 
3, % y 104. __ y the lian of a Husband bindethe Wife, ! 11 H. 


Veil of eſen ie ae 8553 7% 135 1 13.465. 
zee 103. 2 Avewry 7775 2. SPOT, 274 or 
4 Ed. 2,@vowry 200. 


Seiſin of Rent, is o feal 7225 I 36.29 27. C. Art gar. 
ae age 5 1 1 ee 324. filin 332 
e 60 40. 80 
Snot mages ſe . NEA 1. ed 246 3 E. 


auer 
s Keil e of homage is ſufficient for relief, without Seifin of eſcuage 13. H. 
e Lo Ed. z. H N 


Feth, an ſeiſing 
e i 4 FR n it 18 1 2 UN Ss {hope 


* 422 and ſeiſin homage is ſufficient ;£O, AVOW Ph, ol 15 
gn 4 erf 229. e ag eilin of homage is Jujh 


allferyice 1 246 2 9 5 1 g 
Rent ſery t = C 
4 7 79 5 F I Ml Ea. 1 45 2 5 1 Fi TEE no alfa 
. tures, and attorneyment by a penny befor N ay. 5 * of fealty, to 
ent for an Avowty, not for to have an Afliſe, 5 £4.4-fol.2. 3 75 5 
9 the Tenant or his anceſtor, 20.H.6,fe/. apo 12. ol, 


2 "i the ebe 34H Kad 46. 42 1 . 0 88 


by e 


N 1 N 
not of me, it is ſufficient for him to neal the tenure, without ſ 


of the coertion, but if he hold of me, he ought to acknowledge the — 
and to incroachment to ſay, that it was by conſtraint &c. 22 H. 6. fol. 


Avewry 14. 47 Ell. ;. fol. 7. where it is held, that ſeiſin by conſtraint of 


ſervices due, is good, and void for the incroachment. And ſeifin by erceſ 
five diftreſs is ſeiſin by conſtraint, 42 Ed.z.fol, Avowry 67. 
Seiſin had time 7055 mind, by conſtraint of diſtreſs ſhall not be my 


225 "avoided, 13 EA.A. Jol. 


Suit to Court had by Coertion may be avowed for this cauſe, 32 27 
row: 3z ToEd.z3.fol.  Avowry 157. 

Sa oli 4Rofe thefirſt 1 year, is 1 to have an Aſſiſe ent 

next 5 C4 Fal. 2. 44.4 1455 fol. 32.15 E4.3. Execution 63. So kei 

the rent 675 E Term, 1 15 Tu et "hy | ye an Aſſiſe at another erm 4 12 
Ed. 78 fi 7. 8 £4. 4. Fla. 2. 80 ſeiſin of a peny before the day of paymen, 
34 6. fol, 46. 


Ide Lord bath bad fine and amerciament of his Tante for not con- 


ming to His Court, this is not ſeiſin of the ſuit. Keble N of part, i on 
©of the wllole in (Pex que ſervitia.. But ſeiſt in upon reco aby Turfe 
Tul is fulficient to haſe an Aſſiſe, or to av for a ervices , 1 g 
very ih right is by it ſelfe ſufficient title in a Aare impedit, wirhout pr. 
ſentment, 13 E: 7. fel: 16. 43 Ed:3. fol. 26. 5 Ed:4 fo: 2. 37 H: 6. file. 
"2 Ed.; Aueh 444. 

Nr: a may grancfour ſeverall rents of ſeverall natures, e wh 

che name of all i8 e tO avow; 25 Ed: 7715 
en 


ef Af». 96. Atrornement \ 4. Saad 7 Hs fol: 10: 7 — 
hi ſaith, that the payment of a rent of a Term to come e - 


att avow. Hill contra, 25 Ed: 3. before, and 10 Ed: 3. fol: Avowry 


5 55; agFeerh tb che 25-befors: and that it is ſufficient without alledging 
ſeiſin in the Grantor. N Ed: 1. 4 ry 25 1. Or he in remainder 
may av byAttorneyrnent made to theGraftee for life of a Signiory.But 
_ _ 705 Ed: z. fal 28. Vide the difference between a fine and a Deed, 
20 

go man may.avow by Attorneyment for the ſervices only of right wi 
andthetefore he ought to alledge ſeifin of the ſervices before, if he 
ap 20 Ed. 3. Avowry 131, per #atſon. But there the ſeifin was b 
" hat of the Tenant in kaile, and therefore he was oompelled to ky 
- ſeifin of the ſame ſervice before the taile. ' Lide contra 10 Ed: 3. ſupra 
But it ſeems he ou ght to alledg; e ſeiſin in his Grantor before the Attorney- 
| no | Ed: 15 60 65. it Vide 20 H:6. fol. _Avowry 11. that it 
I br 4 Ed: 2. 4vowry J 
Non! of fealry is flot Ni to have an Aſie, 20 Hen. 3; fi 


0 5 Forteſcae choright attorneyment ſufficient ſeiſin to TY an aſliſe.2$ 
. G. - fot: 6. winch is not Law; if it be not paid as parr-of the rent, 70 3 
"i: abbr y AA 37 N H. &. fol. 38. Lirtleton in arte neyments. 8 


Forteſcue | 


wk # $$ 


h«— ds 2 oa 


— 


Aronty. 
Forteſcue, that à recovery adjudged was ſufficient to have an Aſſiſe, 
28 H. 6.6. contra, 21 Ed. 3. Scire fac. 2 H. 4 fel. 25. 37 H. 6. ful. 1 5. & 
16. 50 Ed. 3. fl. Coluſion 27. but there it is ſaid, that a recovery in 
a Ceſſavit iveth Seiſin, for it ſhall be tendred in Court, . vide 15 Ed. 
4. fal. 10. that a recovery adjudged, is not execution. 
Feiſin Land in the anceſtor and heir is double, for the firſt binds, but 
ſeiſin in Leſſee for life, and he in remainder is not double, 20 H. 6. fol. A. 
vowry 11. & 12. and ſeifin in the avowant, or his anceſtor is ſufficient, 34 
H. 6. f. Avowry 23.0 24» 13 Cd. 3. Avowry 102,31 Ed. 3. Avowry 103. 
An Abbot may avow by his own ſeiſin, or the ſeiſin of his predeceſſor, 
34 H. 6, fel. Avowry 25. 11 H. 4. fol. Avowry 53. but if the ſei- 
fin in his predeceſſor, he ought to ſay that he held of his predeceſſor, but 
the heire may well ſay, that he holds of himſelf, and ſhall lay Seiſin in his 
anceſtor, ibidem, and ſo made the ſucceſſor, 47 Ed. 3. fol. Avowry $2. 
If the Lord convey by a Qus eſtate, he ſhall alledge the certainty of tha 
Land holden, lay the ſeifin in the Grantor, and ſay by the hands of what 
tenant, 33 £4.3 eAvowry 253. 

Feoffee bound by ſeiſin by the hands of his feoffor, 41 Ed. 3. Avowry 
65. 20 H.6. Avewry 11,12,13.7 Ed 3 fel, AvoWvry 144. 18 Ed. 2. A- 
vowry 217. ä | bn 

Seiſin of ſervices Land in the Grantor in Leaſe for li and in him 
remainder in tail or fee ſeemeth double, if the grant were e. Jure 
if by Deed, for all as one eſtate, 20 H. 6. fol. 7. & 8 eAvoewry 217. 

tenant for life of a Mannor atturn to the Grantee of the reverſi- 
on, this ſhall bind all the tenants peravaile after 20 H.6. fel. S. otherwiſe 
it is of a Seigniory in groſſe. 

After that the Grantee hizaſelf is ſeiſed of ſervices, he may avow-with- 
out laying ſeiſin in the grantor &c. 9 Ed.2. Monſtrants 41. 20 Ed.3. As 
vowry 131, | 

Tenant in Dower avoweth by ſeiſin of her husband, 14 H.4.fol. 

. eAvowry 60. and this without attornement. Temp. Ed. 1. Avewry 227. and 
the heir may avow upon the tenant in Dower without ſeiſin, Avowry 159. 
and a man upon his own Feoffee before the Statute, 2 Ed.2. Avowry 185. 
but ſee there, that the grantee of the Seigniory nor his heir may not a- 
vow without ſeiſin &e. 

The Lord ſhall not be eſtopped by acceptance of ſervices, by the hands 
of diſſeiſor generally, but if he accept them of him, as of his right te- 
nant, he ſhall, but otherwiſe it may be underſtood, that he accepted for 
payment as of his Bailiff, 41 Ed.z. al. 16. 16 Ed. 3. 4vewry 90.2 Ed 3. 
fol.33. Auemry 170. | | 1 

_ Seifin by tenant in tail ſhall: bind the Iſſue for ſervices due, not other- 
wiſe without ſeiſin alſo alledged in the Donor, 31 Ed. 3. 4vow. 
79131. 11 | 
- Where the Avowant conveys to the Plaintiff a particular eſtate, he ſhall 
ſhew the commencement thereof; and lay the ſeiſin in the Donor 3 

| X — kt 


Aoowry © . 
although he hath been ſeiſed by the Hands of the particular tenant 89 
where he conveys the Fee ta the Plaintiff by Feoffment, if he bath ng 
been ſeiſed by the hand of the Plaintiff, but if he hath, he may well auen 
upon him without other ſeiſin or conveyance, 41 Ed. 3 . 2 5. of ul 
20 H. 6. fol 7. 8. Aver 11, 12,13, 14. | e 
- Seifin of ſervices during the time that the tenant is in ward of theKin 
is ſufficient to avow, 13. H. 7. fol. 15. and there fol. 16. ſeifin of a . 
not doing of ſervices is ſufficient to avow &C. | 


4 5 _— — — = — . — ©... 


IX. The form of pleading when they agree not in the quantiy 
of the Land, or in the quantity of the ſervices. * 
F the Lord avow in 20 acres for 28. rent, where the tenant hath aliened i 
acres to a ſtranger before, the Plaintiff ſhall ſay it, and that e 
hath tendered &c. and as to the reſidue nothing arreare, and for the part 
the ſtranger judgement of the Avowry, but when he faith, that he himſel 
helds 20 acres, and others &c. how he ſhall plead, then fee 20 H. 6. fal. 22 
efugyry 13. 0 
The Avowant ſuppoſeth four yards of Land holden by fealty, and 108 
4 d. rent, th plaintiff faith, that he holdeth two Cottages by fealty a 
6s. 4 d. without that that he holds the four yards as he — Judge 
ment &c. this is held taken in Bar of the Avowry, for this di hargeth d 
the Land, he ought alſo to anſwer to the feifin, Quere, dut after he ſhem 
that he holds by ſeverall tenure, 5 H. 5 fol. Avomry 48. 5 
Avowry for 20s.. where in truth he holds by 10s. and the other ro s. 
is had by conftraint, he may confeffe the tenure without {traverſing chat 
of the refidue, but may fay as to the reſidue, that it 1s by eonſtraint, &c: 
30 H. G. fol. Avowry 19. But if the Lord avow upon a feoffee for ſerviced 
205. it no plea chat the feoffor enfeoffed him to hold by ros. for he mult. 
render as his feofforfhould &c. 7 H.. fol. eAvowry 5 I. | 
I the Lord make ſeverall avowries of two acres holden by one entire 
fervice, the plaintiff may fhew the matter in abatement of the Ayomy, 
but then it behoves him to alledge, that he is tenant of both the acres; 0 
therwiſe he ſhall not abate the Avowry made upon a er &c. 43 E 
3. Avowry 70. So here an entire Avowry is made upon feveralt renures, 
34 Ed. 3. Avowry 258. and if the Lord make an entire Avowry in threr | 
cres for fealty, fuit &c: the Plaintiff may fay, that the one acre is heldÞ 
ſait, the other by 12 d. rent, and the third by fealty for all ſervices, Judge 
ment of the whole Avowry, 41 Ed 3. fel, Ao wr 77, 
I a ſtranger be Tenant of part, where the tenure is by 108. and 105. 
is eneroached upon the the feoffor by coercion, he may ſay that the ſfran- 
ger is tenant of part, and that he holdeth the reſidue by 5.s,Rent,, and 
at it. is fot artear, and that the other 10 s. was by coereion and it is not 
double, for the coercion is all che effect, 47 20 3. Tel. Army. 


- we SO 9 © 


and note that he ſaich, that the ſtranger is ſeiſed of parcel, without @ 
ing, thar the avowant had notice, for the Avowry is pood upon che evt 
fee for the arrearages after the Feoffment without notice, 47 Ed. 3 5. 4. 
Alſo it is a good plea, that he was enfeoffed of two acres by 2's. Rent, 
and B. of ether two acres to hold by 2 s. Rent, Jugement of the Avery 
upon him, for 4 5. in fouracres, 31 Ed. 3 foi. Avon 114. 
If the Plaintif faith, chat he holdeth by leſſe Rent, and that it is not ar- 
reare, if the other reply that it isarreare, and maintain not the Ayowry it 
ſhall abate, 48 Ed. 3. fl. Cef.16. but it (hail not abate, but for the 


portion, per tot am cariam ibid. 
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Xx. 1he manner of conveying a Seigniory or Rent te the Avowant, 
or of the Tenaxcy of the Mlaintiffe, and where it ſhall be tra- 
verſed. | 


THE Bailiff of G. confeſſed the taking, becauſe one . held of 7. 
the Grandfather of G. ſeiſed of this ſervice, and by his hands, and 
made diſcent to G. and the Plaintiff hath the eſtate of . fo acknowled- 
ged &c. and holden no plea, that had nothing at the time, for this is 
mon tenure, which is no plea in Avowry, but he might well ſay, that he 
bad nothing but at will of T. who entred and enfeoffed us, vide 8 H' 6. fed. 
Awowry 8. | 

A Buliff juſtifieth upon S. as the true Tenant by the Mannor, becauſe 
B. was ſeiſed, and held of H. who was ſeiſed &c. and granted the Man- 
nor and ſervices to *. who granted them back again to H. for life, the 
remainder tothe defendant in tail, and conveys the Tenancy by diſcent of 
B. to the Plaintiff 8&:c.20 H.6..fol.. oAvowry 11. 

A Bailiff juſtifieth by grant of the Seigniory to his Maſter, that one T. 
ter-tenant enfeoffed S. of the Tenancy, who atturned, whoſe eſtate the 
Plaintiff hath, the plaintiff ſaith, that R. was ſeiſed of the Tenancy, and 
granted it to T. for lite, and granted the Reverſion to us and another, 
and T. atturned, without that, that S. had any other eſtate at the time, 
and a good plea, if he had made privity between T. the Feoffor and R, 
&c. 35 H. 6. fol. Avowry 27. 

The Lord may convey the tenancy to the Plaintiff of #. by Que 
cftate, and avow &c. the Plaintiff faith, that he is ſeiſed joyntly wich his 
wife of the feofhnent of 7. not of . of the Avowry, and 

od, for whece the Lord acknowledgeth the tenancy, he may alſo ac · 
xnowledpe the manner thereof, 22 E4.4.fol.35. per Watſon, but ſee there 
it not ſpoken of whoſe feoffment they held jointly &c. 25 

A Buliff made Conuſance, for that, that B. held of Ad. and 5. the 
father of A. ſeiſed by the hands of S. father of B. the Plaintiff hath'aid 
of 2. and chey ſay, that B. was ſon of &. not che ſon of $. Priſot, it is 

\ X 2 | no 
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Avonry. 
no plea, for if B. were not the ſon of S. but a diſſeiſor, the Avowry l 
eth againſt him. Meyle, alſo the plaintiff is a ſtranger to the Avouny, | 
who ſhall not plead it, M. 34 H. 6.fol. 2. Avowry 24. | by. 
An Abbot avowed, for that (A. held of his predeceſſor, who wasſe;. 
ſed &c/ and enfeoffed the plaintiff, upon which he avowed &c. and the 
Plaintiff ſaid, that MA. had nothing but in right of his wife, who had if 
ſue 7. and died, 7. entred and enfeoffed the plaintiff, Judgement 8c. and 
a good plea, for although in what manner ſoever the plaintiff be in, the 
Avowry may be well made upon him, yet he 2 to convey acco 
to the matter, for Avowry made upon me as heir to my father, wh 
am in, as heir to my mother, it ſhall abate, 11 H. 4. fal 28. Avowry 54 
22 Ed4 fol.35. ſo Avowry made upon me as heir, where I am in by 
offment of my father, 4 Ed.3.fol, ArvoWry 163, and 160. | 
A prebend laieth ſeifin in his Predeceſſor, and conveyeth to him by Col 
lation from the King, the Temporalties being in his hands, he nec deth not 
to ſpeak of the King had not other eſtate, 11 H. 4. fol. 17. Avewry 53, 

An Abbot avows, for that he and all thoſe eſtate &c. have been ſeiſel 
of the Hundred, and good without ſnewing how he came to it, otherwiſe 
it is in a quo Marranto, 11 H. 4. fol. Avomry 57. 

One avoweth as Lord of a Hundred, and layes ſeiſin of ſait by the hand 
of R. and preſcribes in a Aue eſtate of both parts, and that R. enfeoſſel 
the plaintiff, and good, without ſaying what eſtate R. had, for it ſhall 
be intended fee by the Feoffment, 7 E. 3. Avowry 144. the plaintiff faith 
that R. had nothing but at will &c. | 

The plaintiff conveyes the Mannor and Seigniory to the avowant bya 

ue eſtate, without ſhewing how, and the Tenancy to himſelf by a A 
eſtate, and thereof ſhews a deed to hold by leſſe ſervices: the avowant 
faid, that he by whom the Plaintiff intitles us, never had any thing &c. 
and it was ſaid, that it is no plea, wherefore he ſaid, aul tiel in rerum natu. 
ra &c. P. 20. Ed. 3. Avowry 246. 
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XI. Where in an avowry one m iy conclude upon his true Tenant gt 
true Tenant by the Mannor, or upon the Tenancy by the Man- 
nor, and where upon the matter. | 


K in tail, is Tenant by the Mannor to the Dower in Reverſioh, 
but if the fee be in remainder over, he is very Tenant by the Mannor 
to the Lord Paramount, and in the firſt caſe the Donor is very Tenant to 
the Lord, and Tenant for term of life, where the remainder is over, is 
very Tenant by the Mannor to the Lord, otherwiſe he in Reverſion is vo 
ry 1enantto the Lord, 20 H.6.fol. Avowry 12.26 Ed.z.Avowry 131. 


2 Ed.z. fol. — 
He in Reverſion with Rent reſerved grants the Reverſion, the temat ge 


| rantee is bound in a Statute to T who hach execution, 
— — Leſſee as his righit Tenant by the mannor, 13 H 4. 
avoWry 23 I note, that the Tenant in tail, in Dower or other parcicu- 
lar tenant of a Seigniory ought to avow as upon their renant by the Man- 
nor, not their very Tenant by the Mannor, 26 H.6,fol. - avolyry 17. 
| 162,163. 1880 | | 2 
T wa: ps — of a ſeigniory, the ter- tenant makes a Leaſe for life 
rendring Rent, he in Reverſion grants it, the Leſſee attorns, the grantee 
dies, his heir within age, Tenant by the courteſie ſeiſeth the Ward, and di- 
ſtreins for Rent, and avows upon the matter as within his tee, and helda 
good Concluſion, 38 H.6. fol 23: Avowry 29.7 Ed.z. fol. ultimo. | 
Grantee of a Reverſion avows for Rent reſerved upon a Leaſe for years 
as upon the mattor, 40 Ed. 3. fol. 34. Avowry 64.38 Hen.6.f.23. So where 
Avewry is upon an execution, or if they do avow, for in theſe caſes the 
Rent is but a Chattell, 34 Ed. I. Avowry 233. 


XII. Avowry for Rent after it is determined, and where one 
(hall be compelled to juſtifie, and where by plea of the Maſter, the 
plea of the Bailiff or ſervant is taken away, or where he ſhalt 
make ſatisfaGion. 

g for life rendring Rent, he in Reverſion diſtrains, the Tenant ſur- 
renders, yet the Leſfor may avow, becauſe he is to have the Rent, but 
if one diſtrain for homage, and the Tenant dieth, now he ſhall be put to 
juſtifie, becauſe he cannot have the homage, but if he who is Tenant 
for life dieth after Diſtreſſe taken for the Rent, yet the Avowry is good 
&c. 19 H.G fol. 41. AvoWwry 10.22 Bd. 4. fol. 36.the term expired. 
If che Lord diſtraineth his Tenant for homage, after that he hath aliened 
in fee to a ſtranger, and before notice, the diſtreſſe is good, but if aſter no- 
tice, it behoves bin to juſtifie, for he ſhall not have the homage, 7 Ed 4 fol. 
26.2 Ki. 2. Avowry 85. & 8 Ed.q4 fol. Awvowry 36. & 22 EAA fol. 36. 
where it is alſo faid, that if the Lord had poſſeſſion of the diſtreſſe within 
his fee, and the Tenant chaſe it out, he ſhall take it again well in another 
fee, and may avow and 2 R. 2. it is ſaid, if the Lord diſtrain for ſuit after 
the alienation, he may avow and have return, yet he ſhall riot have the 
ſame thing, but recompence for it, Avowry 85. | * 
Catesby ſaid, if the Lord'avow for a hawk arrear before alienation of 
his Tenant upon the Feoffor he may ævow, and if upon the Feoffee he muſt 
ifie, 22 Ed. 4 ft 36. 222773 T 
In a Replevin the Defendant may juſtifie for Rent, and needs not avow, 
x 5 EA. aol. ag So a Bailiff jnſtifie and will not make Conuſance for doubt 
2 — and good, and he ſhall not have a return, 9 E44. fel. 4. 
38. : 
Ina Replevia againſt the Maſter and ſervant, the ſervant acknowledgeth: 
As. 


Avowry. 


25 Bailiff, the Maſter juſtifieth whereby the acknowledgement of the By; 


liffis void, becauſe it appears that the Mafter would not have a Retogy 


and although the Maſter doth avow, the —megr;. noerig the Bail 


is but a juſtification, & fic, hic for to excuſe him of „35 H6 fol, 
eAvowry 47.45 Ed.zFol.t. 280 
In a Replevin againſt two, the one denieth the taking, the other a6 
knowledped it as his Bailiff, and hath aid of him aſter iſſue, but he could 
not joyn. Lure, whether this acknowledgement be any other then a 
ſtification, 42 Ed. 3. fol. 6. and vide 15 Ed. 3. Avowry 107. where he ſhall 
not have aid in this caſe, and it was holden that the Bailiff cannot make 
acknowledgement to have a return for him chat denied the raking, but be 
may acknowledpe as Bailiff to him, and to another for the advantage of 
the other to have a retorn, 14 Ed. 3. Avowry 118. 15 Sd. 3. before. 
Gardian in Soccage made a Conuſance for the heir, but he ſhall not: 
vow, 7 Ed,3 fol. Avowry 150, X Ee | 
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XIII. Where 4 ſtranger or privy to an Avowry may plead a deed 
to eſtoppe the avowart, and who ſhall have a ne injuſte vexes 
or contra formam Feoffamenti. 


ME Lord may avow upon the Meſne for many. ſervices whichhe - 


ought to do, the Tenant paravaile may not fay, that T. whoſe eſtite 
- theavowant hath, enfeoffed the Meſne, whoſe eſtate he bath &c. by this 
deed to hold by leſſe &c. Judgement &c. becauſe he is a ſtranger to the 
Avowry, 22 H. 6 fol.  Avomry 14. allo a ſtranger to the deed, ſo he 
may not plead it by way of eſtoppell, 7 EA. 3. fel. 8. Avobry 143. but 
note, the Executor may ſay, that the Anceſtor of the avowant releaſed 
all his Seigniory to 7. whoſe. eſtate of the Teſtator he hath, ſo outof 
his fee, and good, but he may not conclude tothe eſtoppell, H. 34. EA 
Avowry 257. P. 18 Ed.z. fol. Action upon the Statute 15. | 
But where the Lord avows upon the e for 10 8. he may ſay, that 
T. whoſe: eſtate the Lord hath, by this deed confirmed the eſtate to 4. 
whoſe eſtate the plaintiff hath by 2 8. for all &-c. Judgement if ec. 30 fl. 
6 fel. Avowry 20.33 H.6,fol Confirmation 3.P.26 Ed.3 fol. © 
Awvowry 246. 4 rn: | 
The Tenant forejudgeth the Meſne, the Lord avoreth upon the Tenant 
for homage, and Rent due before the forejudgement, ind hach ſeiſim by the 
Tenant, and by the Meſne of homage, the Tenant may not plead the 
deed of him whole eſtate the Lord hath to the Meine, to hold by leſſeſer- 
vices ce becauſe both ſtrangers,and the Tenant or his anceſtor hath dobe 
homage, 7 Ed. 3.3. fel. B. Au 143. But the plaintiff ſaid, that T- 
whoſe eſtate the avowant hath enfeoffed his Grandfather of .the fame 


Land by this deed, by leſſe ſervices &c. and it was holden, that akhoaph 


wt, B-. &* ft 


hey * 


Auchry. 
che wo want hate bis ſeiſin time out of mind, that he (hall anſwer to the 
deed, - 2wmere, fot ſeiſim is fufficient to avow, 22 Ed. 3 fol. rn 133. 
14 Ed;3:Ceſ-28«/but note, it is faid, that at the Common Lav, ſeiſin is 
fafficient,; but. by the Statute ſeiſin of many things cannot help againſt 
my deed, or the deed of my anceſtor , 12 Cd. 3. Avowry 10 4 Ed.. A- 
vary 201. andthe Statute of Cterlebridge cap. . is underſtood of re- 
leafe or Confirmation, as well as Feaffment. Quaære, it ſeems it gives the 
form contra formam Feoff aments, yi * 8 21117 
The Plaintiſt ſaid, that he whoſe eſtate the plaintiff hath did enfeoſſ R. 
by his deed of garcell; hy AS. and another parcell to hold by 6s. fo he 
ſhould make feverall Avowries, and it is held that the avowant ſhalt not 
haveithe'tenure entire, but ſhall anſwer to theideed, and that this plea is 
given to the plaintiff inſtead of a Ne injuſte vexes ce. yet after the avow - 
ant had the averment notwithftanding the Deed, 32 EA. 3. Avowry 114. 
Pigot, it ſeems becauſe he is a ſtranger to the Deed, but the party or privy 
r 6 Ed'3:Avowry 160. | 
But where the Plaintiff pleads Confirmation of the anceſtor of the De- 
fendant to his anceſtor to hold by leſſe ſervices, the Dufendant may ſay, 
that he and his anceſtors have been ſeiſed &c. without that he had any 
fuch anceſtor, 16 Ed. 3. Avomry 93. 8 Ed 3. fol. Avewry 154.0 26 
Ed. 3. Avowry 240. without that, that he hath his eftate, 30 H. 6, Avowry 
20. and it is a good eſtoppel! for the plaintiff, that the anceſtor of the 
Defendant did give to his anceſtor in tail by deed, 17 Ed. 3. fol. Avery 
96. 7 Ed.q.fol. Avowry 34.32 Ed. 3. Avowry 114. Fitzh.ſaith, fol. 
163. that the Feoffee of the Tenant ſhall eftoppe the Lord or his heir, by 
the deed of the Lord. 5 | 
A Prior; may avow for relifef againſt the deed of his predeceffor, to 
hold by leſſe ſervice &c. for all ſervices for relief is incident to Soccage, & 
13 Ed.3 f Avowry 99. N 
witky faith, that the Lord ſhall be — deed held by leſſe ſervi- 
ces, and that a ſtranger hath pleaded ſuch a deed againſt 
gainſt-a privy, — a privy, or vgainſt a ſtranger, and well, 


the Plaintiff, 39 H. 6 fol. 8. and this notwitſtanding ſeiſin alledged after 
of divers ſervices, 29 Ed.z. Avowry 122.6 d. 2. Avewry 210. | 
Grantee of a Seigniory who had ſeiſin of Homage, was eſtopped afters--. 
_ by Conſirmawon of his grafitor in Frank almorgne, 31. KM. 
NAI. 2 29 301) 34 een 
Grantee: of a Seigniory avowed upon the iſſue in Tail for Homage 
where his Tenure was by Fealty onely, and Land- ſeiſin in the anceſtor of 
the Tenant in Tail &c. the iſſue ſhewed this matter, and avoided the ſei- 
hin without any deed, proving the tenure of the Donor &c. which he: 
fhould-nor have done if he had been Tenant in fee fimple, without ſhew-- 
ing the deed, 20 E4.3, Auowry 13 1. &c. | 5 

| K. 


160 


Vide L] E. 4. 


1f a man bath 
not 4 deed, he 


163 acc, 


. Aoowry. 
If the Tenant hath a deed of a tenure by leſſe ſervices, then he him 
ſelf hath acknowledged in Avowry, he ſhall never avoid the ſurplus 
ſhall have in juſte vexes, but if he acknowledge to hold in Knights 
or hold in Soccage by deed, his heir may avoid it in an aſſiſe againſt the 
Guardian, but not the ſurpluſage of the ſame nature. Qare 4 Boik of 
Aſſiſe. P. 357. 7 Ed. 3. fel. 8B. and there it is ſaid, that a ſtranger tothe 
deed ſhall not have a #e injuſte vexes,not a contra formam froffamenti, wil 
this agrees Fitzherbert fol 1 1. &. fel. 163. nor a ſtranger may not pleada 
deed of eſtoppel againſt a ſtranger, 7 Ed. fol. .; 2 Ed. 3. Ave 
At the Common Law the Tenant was bonnd in Avowry h ſe 
though he had a deed by leſſe ſervice, but had his remedy by a ne i»jafe 
vexes, but had it not againſt the grant of the Seigniory: fo he ſhall-mt 
avoid the ſeiſin in Avowry by any thing, untill. the ſtatute which gi 
contra formam Feoffamenti, but now ſeiſin 
hath a deed of leſſe ſervices per Tr. although 
Que eſtate, 1 1. Ed. 3. Avowry 100. 14 H. g. fol. . of f 
Avowry 157. the Tenant which pleaded 
was privy, and he pleaded againſt the Grant of the Seigniory &c. 4 Eda. 
Avowry 202: 19 Ed.z. Avowry 122. vide 10 Ed.z. Avowry 155. ar 
Parne ſaid, that remedy is not given by contra formam Feoffamenti, not 
by anſwer againſt encroachment by the Statute, but where the ſervices at 
expreſſed inthe deed, and in no caſe but for ſuit, of which he may be di 
charged by plea, although not expreſſed in the deed &c. :10 Ed. 3. fol. 
Awvowry 157 4 Ed.. Avowry 200.31 Ed.z.Cefſ.22. 
In like manner the Feoffee ſhall not have a ue injuſte vexes, nor cont 
formam Feoffamenti, and therefore without a deed ſhewed he all not a- 
voidthe ſeiſin had, nor hath he any remedy, 10 Ed. 3. Avomry 157. 18 Ed. 
2:aw0Wry 217. Fitæh. ſaith, that the Feoffee ſhall no way avoid the ſeifin 
had by the Feoffor fol. 1 1. | 
Tenantin Tail ſhall have none of theſe two Writs, and therefore may 
ſaid, that the Tenant in fee ſhall han 
ere he hath not a deed of the tenute, 
3 131. and Fitzh, fol.10. ſpeaks not of any deed, but ifhe 
hath a deed he ſhall avoid the ſeiſin had, 10 H.7.fol.11. 3 26 
Contra formam Feoffamenti lieth upon releaſe, Confirmation or.grant 
againſt him that made it, not againſt his Grantee, nor ſhall it be 
pleaded againſt his Gragtee Qaære 11 Ed. 3. eAvowry 100. Für 
herbert. agreeth fol. 163. and that it lieth upon Confirmatio 
ſhall not have avowry 93. But it ſeems that the deed may be pleaded againſt. 
thit Writ,but is 11 Ed. 
put to his writ 


F ne injuſte 
vexes. Vid. 14. 


be avoided by anſwer 'if be 
a ſtranger to the deed, wo 
conveyeth by a 


ſtranger, but 10 Ed. 3. fol. 


avoid ſeiſin by plea; but there 2 
a ne injuſte vexes upon ſeiſin had, 
20 Ed. .aveW 


CP 


114. 
bad. al. 


ra 


6 Eazy: 
granted, 
3- &c. and of Confirmation, 16 H.3.avowry 243, 31 Ed. T. 4 
vowry 244 | | | f 
Contra formam Feoffamenti lieth not for ſuit reall, 7 Ed | 
b. 4,5.0:4N,8, but if it be contained inthe deed, that he will not have ſuit, it lieth, r 
104 Fitz. v. a. may be avoided by anſwer, 8 Ed.2.avoWwry 212. nor lieth it for relieſ not 
any other thing incident to the tenure, 4 Ed.2.avowry 220 


2. auomry 200 


* - 
& * 


* 


- Avomry. 161 


Lord and Tenant without deed, the Lord encroacheth and grants the vide 14 H. 4. 
igniory, the Tenant attorns. Dnere, if he have any remedy againſt the 2 Thirning. 
Grantee who diſtrains for the encroachment, for if the Tenant had alie- 
ned after ſuch encroachment, the Feoffee ſhould not have remedy per 


Fitzh, fol. 11. 


— — 


1 


XIV. Avonry after diſclaimer upon the ſame perjon or his 
Heir. a 


A Vowry may well be made upon the ſame perſon who hath diſclaimed 
A betone for the ſame Rent, or he may have an aſſiſe of rent, 26 Hl. 
6. Avowry 18. But the Law ſeems otherwiſe, and that he may =: have 
Cuſtomes and ſervices, or right of Ward, becauſethe right of the Seig- 
niory is not gone, but the poſſeſſion by which &c. but by Shardand il. 
by, the Seigniory is gone to all intents, 44 Ed. 3. Diſclaimer 24. and 13 He 7.37. 
Bryan and Keble held, that all actions of right remain as an eſcheat, Ceſ- 
ſavit &c. but no action of the poſſeſſion, as of Raviſhment of Ward 
&c. 16 H. 7. fol. 1. | 
And it is a good counterplea to the diſclaimer, to ſay that he hath alie- 
ned after the taking, or that he is not tenant of the freehold at the time of 
the diſclaimer &c. N. 12. Ed. 4 fol, AvoWry 40. 
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XV. ben Avowry may be made upon the husband and wife, or 
upon the husband alone for ſervices of the Land of the wife. 


og a_ {hall be made upon the husband and wife, of the right of 
the Wife for all ſervices, bur for homage, and it ſhall be upon the 
husband alone after iſſue &c. 13 H 6. Avowry 20. 

And Avowry for homage upon the husband alone before iſſue, where 

they were joint purchaſers was abated, 7 Ed.4.fol.26. 39 Ed.3.fol. A- 
vowry 62. and upon both for other ſervices, P.2 9 fd. 3. Avowry 250. 

 Avowry making diſcent of Tenancy to three parceners, for that where- 

of the one took a husband, and had- iſſue, the Avowry ſhall be upon the 

husband and wife, and the others for homage, and good, notwithſtanding 

iſſue had, but the ifſue was onely to nnckeths husband and wife privy to 
the Avowry with the others, 43 Ed. 3. fol. 13. Avowry 70.44 Ed.z.fol. - 

Avery 76. that it is not maintainable upon both for homage before iſſue, | 
and Danby ſaid, that after iſſue the husband alone (Mall do homage, before 8 E. 4, 123 
which no Avowry ſhall be, but where the husband and wife do purchaſe 


Jointly, both ſhall do homage, Avowry 36. 
e Y XVI 


c. 9 part in 
Bucknells Caſt, 
ac c. 1 2. E. 4.7, 
Diaz. acc. 


Vide Plo. om 
11.7 E. 4. 28. 


2 9 pari in 
cale of Avow- 
5. 


* 


ſelf of the non payment, or plead that there is nothing arrear, 21 EA.. 


Avmory. 


XVI. What perſons may tranerſethe tenure in Avowry, and bert 
the tenure 11 traverſable, and where not. 


F the Lord encroach ſeiſin of ſervices of another nature, the Tenant 

may avoid it in Avowry by traverſing the tenure, for it is not c 

by ſeifin, 8 Ed.4.fol. eAwvowry 36. 10 H. 7. fol. 11. 7 Ed. 4. fol2y, 

Danby held ſeiſin traverſable, if the Seigniory be by Preſcription; but 
26 H. 8. fol.6. agreethto 8 Ed.. and 16 Ed.. fol. 12. per Pigor. 

om 

cos, 


But where the encroachment is of fervices of the ſame nature, as 
aſſiſe, Ceſſ. the tenure is traverſable, as well upon the quantity .changy 


tity &c. there it behoves to traverſe the ſeiſin, but in treſpaſſe, re 


as upon the 1 2 Ed. 4. fol. 7. but note, that in theſe Caſes the Lord avon 
for Knights ſervice where he held but in Soccage, and ſo of another ng 


ture, but if he encroach more Rent, it behoves to traverſe the ſeiſin, gr 
ſue an injuſte vexes, 26 H.8 fol:6.19 K;2.Wards 165. | 

The Lord avows for Knights ſervice and rent, the Tenant may wel 
ſay, that he holds by fealty, and a half penny, without that he hold 
by Fealty, Homage and Eſcuage &c. becauſe they be of another na 


and there it is ſaid, that he ſhall traverſe the tenure, alſo if the er 


croachment be of another quality, though of one nature, as if he held 
by fealty and Rent, and ſuit, Roſe or a Hank is eneroached, but 


more ſuit or moreRoſes encroached for one, they make not the tenure. 


traverſable, and if the Lord encroach more Rent, and alſo another ſervice 
of another nature and quality, there the ſeiſin of the overplus of the Rent 
may be traverſed, and the tenure of the other ſervice, 20 Cd. f. 17. 30 H. 
6. F. Avowry 19, 

If the Lord avow for ſervices of another quality, and alſo for more 
Rent, and ſuppoſeth it payable at two.dayes, where it is payable at 01 
the plaintiff may traverſe the tenure, and alſo the day ſuppoſed, yet: 
the ſervices due he ought to alledge tender, or otherwiſe to. excuſe him 


Mvowry 42. ; 
He which holds by Fealty where the Lord.avows for homage, and fea 
ty, he may avoid the encroachment, ſhewing the ſeiſin to be by conſtraint, 
without traverſing the tenure, 42 Ed.3.fol, Avowry 67. 20 Ed.3-4 
vowry 131. | 
And a ſtranger may not traverſe the ſeiſin, nor the tenure, but a Copy 


holder may traverſe the tenure, yet he is but Tenant at will, 6 R,3- 4 
vowry 86. | 


If theLordavow upon him that hath diſclaimed before, he may wel 


traverſe the tenure or ſeiſin 26 H. 6 fol. Auewry 18. 


Lord, Meſne, and Tenant, the Lord avows upon the Tenant, he ſhows 
that he holds of the Meſne, and Martin thought that he ſhould n | 


„„ . os 


_ 
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edvomy, 

ho holds not of theayowant immediately, although he be not out of his. 
fee, ali contra, 9 H. 6 fel. 27. Replevin 3. So it ſeems in a formedon of 
Rent ſervice, 11 H. 4. fel. 10. 


thn 
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XVII. Where a ſtranger to an Avowry, or he which hath no- 
thing & may traverſe ſpeciall matter alledged in it, aud 
where he may demurre thereupon for juſtification, and what 
Plegs he ſhall plead. - 


He Lord may ayow upon him in reverſion for .20s.. rent arrear ſuch. 
a time. Leſſee for years may not ſay! Rien arrear, nor that he was not 
ever ſeiſed, but ſhall plead tender, 2 H. 6. %. Avomry 1. 

And in an Avowry upon him in Reverſion, the Termor may not plead 
the Miſnomer of him in reverſion, but upon joyning in aid both ſhall 
plead, 34 H. 6 fol. 46. Avowry 24. 12 Ed. 4. fol. 16. 

He in Reverſion dieth his heir being within age, a tenant by the courte- 
ſie of the Seigniory ſeiſeth the Ward, and avoweth for Rent upon the mat» 
ter, as within his fre: the Leſſee may not ſay, hors de ſon fee, becauſe he 
is LordParamount, but he may traverſe the atturnement ſuppoſed to be up- 
on the Grant of the 1 to — anceſtor of wy War — — 
eAvorry 29. So if the Lor t his Seigniory for and yet he n 
avow, &e Tenant may fay, Thar he hath — Gee. for which he | 
attorned, for this is a ſpeciall hors de ſow-fee, 11 H. 4. fal. Awvowry 53» 

Where the Avowry is upon the Meſne, the tenant ſhall not plead are- 
leaſe to the Meſne, nor areleaſe made to himſelf of part of the ſervices, 
but he may well plead a releaſe of all matters to himſelf 38 Ed. 3. fol. 
2 1 1. and a ſtranger may not plead a Releaſe to the Tenant, 

em. | 

And an Executor where the Avowry is upon the heir may plead hors de 
ſon fee, but he may not plead a releaſe to che Teſtator, becauſe a ſtranger, 
34 Ed.3. AroWvry 257. but is aid, that a releaſe amounts out of his fee, 14 
Had. eld 5 HG eee ene 

Avowry for Fine of alienation of his Lands by cuſtome, the plaintiff 
being a ſtranger pleaded unity of poſſeſſion in the Lord time out of mind 

&c. and it was holden that when the Avowry is not made upon any perſon 
certain, or for a Change or Cuſtome againſt common right, every ſtran- 
ger may plead in diſcharge of the tenant, 14 H. fl. Avomti 602+ 
agreeth for Rent charge, 7\E4.4.fol.zq. © | 
"AR may well plead, that the tenant put in his beaſts to be taken 
in diſtrèſſe, or that he tendered 22 H. 6. fol. 3. | 
be Lord aid, at T:&'Sere;jointengns,7 ſurvives and upon avowed; 
. — 15 „the plaintiff ſaid that T. had nothing bum wife to &. 41 


im, and that he had paid, and by that payment he compellec 
14 the 


* 
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J E. 4. 3. 
7 E. 4. 28. 


, Yeſidue, and notice before, 31 Ed ]. Avomey 111. 


— 


Avonry. 


the Lord to avow upon himſelf as tenant, 41 Ed, 3. fol.26. Avowry Gy 
and the diſſeiſor ſhall compell the Lord toavow upon him, if he harh 20 
cepted the ſervices by his hands, 116 C43. Avowry 9. | "4 
But if the Diſſeiſee be plaintiff in a Replevin, the Lord may not ayoy 
upon the Diſſeiſor, and he who recovers may compell the Lord to-avoy 
upon him 48 Ed. 3. fol. g. Avewry 83. and it is there faid, that the ĩſſuę i 
tail may compell the Lord to avow upon him, not upon the diſcontinne 
if he be plaintiff: ſo the heir of the feoffee of my Tenant without no- 
tice, 2 £4.4.fol 6. ſo of a recovery, 41 Ed. 3 fol. 26.37 H.6.fel.33.0ftail F 
33 Ed.3. AvoWwry 255 &c. | | 
The feoffee may compell the Lord to avow upon him after the death of 
the feoffor 34 H. 5. fel. 4. | POT LY APY 
In every caſe where the Tenant is in by courſe of Law, he may copy 
the Lord to avow upon him without notice, as where the heir of the 
ſeiſor is in by diſcent, and he be plaintiff. So of Tenant in Dower by the 
courteſie &c.z7 H.6,fel.35.41 Ed 3. fol. 26. 34 HG. fol.47. 20 H.6..fi 
10 33 Ed.;. Avowry 255.7 Ed. 4.fol.26.48 Ed; fel.g. 1 
It the Lord avow upon a ſtranger, the plaintiff may well ſay, that he 
upon whom &c. enfeoffed him, and ſo may compel! the Lord to avow 70 
on himſelf, but not where the feoffee himſelf is not plaintiff, 41 Ed.3. ful 


lH 


1 


* 


26. AvoWry 79. and here the plaintiff may ſay over, that of 22 E 
er of 


* 
. 


the ſervices he is not ſeiſed, but then he ought to alledge ren 


- _ K —_— FT :} 1 r 


But if the Plaintiff cannot convey from him upon whom the Avo 
is made, he hath no remedy, nor the ſtranger upon whom &c. nor ſhall 
come upon him in aid, 3 H 6. fol 49.34 Hen.6:f01.46. 1 Hen. 4. fol. 
Avowry 193. 19 H. 8. fol. y. &“ 1 H. 4. the Plaintiff conveyed from him up- 
on whom the Avowry was made, and alledged the tenure by lefle {ers 
vice &c. and if after the ſtatute the Tenant maketh a Leaſe, for years 
and the Lord avow for more ſervices then he ought, the Leſſee ſhewuy 
it ſhall have aid, otherwiſe not, 34 H.6.f01.46.” | 

But before the Statute of Lui emptores, if the Lord avowed; upona, 
ſtranger , the plaintiffe ſhould have no remedy, but the Meſne' upon 
whom &c. might well have joyned with him, but there it was held; 
that if the Lord had avowed upon the Meſne Paramount, he (ht 
not joyn but with all the Meſnes and paravaile, 11 Ed. 4. fol. II. 13 
Ed. 4. fol. 6. 15 Ed. 3. Aide 33. 4 Ed. 3. eAvowry 164. 
The Lord avowed upon aue as iſſue in Tail, the plaintiff ſaid thit 
7. had a ſiſter S. Judgement of the Avowry upon her alone, and cou 
not have the Plea, becauſe a ſtranger, but if he convey the moyety Þ 
the feoffment of F. it is a good plea, and ſhall compell the Lord toF 
vow upon him, but note that he conveyed from her as tenant in fee, 
therwiſe he ſhould not have compelled the Lord to av upon him rb 


X 7 * , * ee. 
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Avowry. 165 
A ftranger to an Avowry may fay that the beaſts eſcaped there, 
and were not levant and couchant, or manuring, 18 Ed 2. Avow- 


7 The Avowry upon a ſtranger, the Plaintiffe may not fay , that 
the ſtranger oldes not of him, but hee ſhall ſay, that the 


Land is not holden of him ſo, but of his fee, 37 H. 6. fol. Avow- 


8. 2 25 | 
7 The death of the Prayee in aid ſhall not abate the Avowry, 21 H. 6, 
fel. Avowry 45. | | 


XVIIT. Where notice is material! for making Avowry , dud 


mY 


what notice is ſufficient, and where it needs not. 


1. my very Tenant alieneth, and dieth before notice, I may not avow 
upon his heir, for the alienee is my Tenant, but if he had been a diſſei- 
ſee &. I might have avowed upon his heir, 2 Cd. el. Avowry 31. 
34 H. 6, fel. 5 1. and if the Feoffee of my Tenant dieth, I may avow up- 
on his heir without notice, 4 H. 6. fol. 20. for if the Feoffor dieth, be 
attainted or Ceſſ. I ſhall not have the Wardſhip, Eſcheat, nor Ceſſavit, 


17 Ed. 3. fol. 64. Relief, 3. 34 H. 6. fal. 5 1. 1 

But if the Tenant alieneth the whole or part in his life time, I ſhall 
not change the Avowry without notice, yet the Statute willeth, that 
he ſtall be attenndant to the Lord, pro particula, 8 Ed A. fol. 
vowry 35. | | 
Two joint feoffees, the Lord takes notice of the Tenancy of the one; 
and needs not give notice of the other, 8 Fd.z.fe/. _ eAvowry 36. 10 
H. 6. fol 3 2. 2 

Avowry upon the Plaintiff, becauſe he holds ſix Cottages and 30 a- 
eres of Land, who ſaith, that at the time of the taking one T. was Tenant of 
part. Mich, before notice the Lord may avow upon the Feoffor for the 
whole &c. Finch centra, where the Feoffor is plaintiff, the Avowry ſhall 
not be upon him, but onely for his portion &c. but if the Feoffee be 
plaintiff, the Lord may avowupon, the Feoffor for the whole untill no- 
tice &c. but not diſtrain the Feoffor, but for his portion; and the Feof- 
tee ſhall give notice, not the feoffor, 47 Ed. 3. fol.4.: 4vowry. 8a. Vide 
Diviſ. 27. 41 Ed:3.' Finch ſaid, if the Lord hath accepted ſervices of the 
diſcontinuee, or difſeiſor, yet if the Tenant in right be plaintiff; he ſhall. 
avow upon him, 48 Ed. 3. fol. g. & 10. . 24% 3s haet! 

If tenant make a Feoffment of part, the Lord before notice 

= diſtrein in every part for all the arrearages before due, andafter, 
and. if the fervice be entire, he ſha#| avow upon the — 
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wry 65. 


- Avowry 145. 


Aoowry. 
the whole in a Replevin brought by him, for it cannot be ſevered; 


that the ſervices due before the Feoffment may be fevered from ſeryigy 


after, although entire. Quere what difference between ſervices etttire 
and ſeverall to this intent, 22 Ed.4. fol. 36. 

If the tenant alieneth by Fine, yet the Lord ſhall: not alter his Avown 
untill notice, and the arrrearages tendred, 2 R.2. Avowry 85. But thy 
Lord may not avow upon the Feoffor for Homage due before, yet theſys 
offee ſnall not recover damages, becauſe the taking was lawfulf untill no. 
tice, 2 R.2. Avowry 85. vide Diviſ. 12. N in 

If the tenant alieneth in tail, the Donee payeth the ſervices to the lacy 
and dies, yet the Lord ſhall not have the Wardſhip nor avow upon the 
ſue : but the Donor &c. and if the Tenant aliene by Fine, and taketh it 
back in tail, and dieth, the Lord ſhall not avow upon the Iſſue in tail, 4 


though there were no notice, and his father right tenant &c. but now be 
in reverſion is tenant to the Lord, and there it is faid , that the Fing 


defeats the privity without notice, 2 fd. 3. fol, eAvowr 
Ed 4. fol. 6. 4 H. 6. fol. 20, in the Rings caſe he ſhall cho 
nant &c. 

The Donor ſhall not be compelled to avow upon the diſcontinuan 
no notice given nor tendered; otherwiſe it ſeemeth if he hath — 
his ſervices, 2 Ed. 2. Avowry 181. 20 fd. 6. fol. © & 10. that nay, 
but is not compellable &c. nor by diſcent to him, 41 EA. 3. fol. ac. 


176.1 
his 


Tenant in tail, where the remainder is over in fee diſcontinueth, the 
Lord need not to avow upon the diſcontinuee by any notice, and after 
the death of the Donee he ſhall avow upon his Iſſue &c. 20 H. 6. fol. 10 
and he ſhall not be compelled: to avow upon the Feoffee, if he averre not 
that the Feoffor had the Fee, 8 £4. 4. fei. Avawry 36. 18 Ed, 3. 
fel. Avowry 98. 7 Ed. 4 fol. 26. agrees. Heyden contra 5, Ed; 


If 


4 — — — 


 fvowyy. 167 
If my Tenant enfeoffe a ſtranger, who dieth, and I accept the 
Heire for my Tenant, yet I may avow for Arrearages due before; 
becauſe he is compellable &c. but where there is no need to avow upon 
him &c. the Arrearages due before are loſt by ſuch acceptance, 4 Ed. 3. 
Avowry 163. 7 Ed. 4. fol. 26. 


If the Tenant enfeoff his ſon being of full age, and dieth, the Lord may 
avow upon him, as feoffee without notice, and ſhall not have reliefe, for 
a diſcent is notice in Law, 17 E4,3. fal 64. Relief 3. 2 Ed. 3 fol. Relief 11. 
4 £4 3, Avowry 163. Go. | 
The manner of notice is to tender the arrearages at the time of 

the diſtreſs upon the Land, and if he know not the certainty of them, 

he may tender a ſum , and be ready to pay, if more &c. 45 Ed. 3. fol. 

Avowry 80, . | 


. —— 3s — 
— * — 


XX. - Where the Avowant nay alter the Avowry , and that 
after exception of the party. 


He Avowant conveys the Tenancy to the Plaintiff, who pleads jointe- 
I. nancy with his Wife &c. The Avowant faith, that notice was not gi- 
ven, and it was held, that it needed not, becauſe be hath taken notice of 


one, and now he may page ths Avowry upon both: and if they plead” 


jointenancy with a third perſon, he may change again upon them all three 
& ſic infinte 8 Ed.. fol. Avomry 36.7 Ed. 4. fol. 26, 

The Defendant avowes upon the Plaintiff as his very Tenant , if he 
ſheweth that the Defendant had but an Eftate for lite in the Signiory &c. 
the Defendant may change the Avowry , but it was by ſufferanee of the 
Plaintiff, 4 Ed.3. fal. eo Avowry 162. | 

It was held, that after Avowry made, the Defendant may not change it, 
but ex gratia curiæ, and therefore where he hath made a joynt Avowry, 
and changed it in ſeveral Avowries, he wonld have it changed agate, be- 
cauſe it was an exceſſiye diſtreſs for one part, & non potuit 29 Ed. 3. fob. 
Avowry 250 and it was at andther time, 75 9 05 
The Hlaintiff tra verſed the Avowry, the Avowant ſaid, that he was ill 
informed of the matter, and prayed to be received to make 4 new Ayow- 
ry, at another time after, and che Attorney of the Plaintiff wonld not 
" = for he aid he had no fuch Warrant, H. 33. Ed. 3. Aen. 
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Apomry. 


| X XI. How Avowry ſhall be for charges of Knights of the Parlis 


ment, or for any thing which (bail be levied of any Tom i 
commonaltʒ. 7 


| A that they of a Town uſed to aſſeſſe a certain ſumm for 


.... prizate Commodity; but the Cuſtome by which neighbours aſſeſſe 


to levy, &c.-Avowry 156.and the Baylift may juſtiſie without the 


It is fayd, That the Lands of Lords which are ancient Baronies,are bf 
charged to the expences; but Lands purchaſed by the Baron ſtand pl 
1 


12 


ration of their Church, &c. and the Plaintiff was aſſeſſed by dc 
aſſent to 10s. and it was held that the uſage fhall not bind him that aſſes 
xed not, becauſe it is againſt Common Right: So of an aſſeſſment, thy 
none of the Town ſhall occupy his Common untill ſuch, a time, becauſe 
„A 
or making or repayring of a bridge, the walls of the Sea, or the ke 
ſhall bind others without their aſſent, becauſe it is for the Common 
by Finch, 44 Ed. 3. fol. 19 Avery 72. but theſe Laws ſhall not bind a 
ſtranger, 21 H. 7. fol. 40. But the abſence of one reſiant in a Leet, or i 
one Commoner in a Town, ſhall not defeat an order which is made by the 
common aſſent, 8 Ed. 2. Aſſiſe 413. 
A. Scire facias comes to the Sheriff to levy the expences of the Knights, 
ec, he may diſtrain the goods of any in the Town, for the whole Tow 
x 


if he take them within the, Town, becauſe it concerneth the King, but 


a good plea that this Town hath not uſed to pay, &c. time out of n 
&c.11 H. 4 fol. 2. Avowry 52: 8 R. 2. eAvowry 260. agreeing to 13H 
4. But there it is ſayd, That it is the fault of the Town if they will not 
ſemble before, and aſſeſſa every man &c. if proceſs or commiſſion 4 me 
Warrant, and without ſhewing what was done in the Parliament, 8 K. 2. 
eAvoWwry. 250. | LY hs | 
And note, That this Writ is, Levari & appreciari facias, So that e 
may {ell the Diſtreſſe, and deliver the money to the Knights, 10 H. 4% 
Gage Deliverance 23. | 8 


ged as before: Allo it ſeemeth, If another man purchaſeth the Land o 
ancient Barpny, that it ſhalf be charged in his hard, ere, 11 H. Af. 
2. eAvowry 52... | 
Lord himſelf be a Baron or Knight of the Parliatnent, 10% 4. 

Gage Deliverance 23. Avowry upon a Town or Commonalty. * | 


A Copy holder ſhall alſo pay to the exptycerof | Knights, Lt if he 
| A vi 


XXII. 4 


che plaintiff, and ſpeaks not'of the Eftate of S. but it is good, and it 
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XXII. Avowry for Amerciament or- ſuit in 4 Leet, Hundred, 
sberiſfer turn or other Court. aig 


4 
rs to preſent there, may amerce them for not appeating, and rief caſt. 
diſtrain for the amerciament, the beafts of the party in any place within 
the precinct c. 11 HAS eAvoWwry 57. | 
Avowry for ſuit to a hundred, from three weeks to three weeks, time 
out of mind &c. and layes the ſetſin by the hand of a Tenant of the Land 
and houſe, it is no anſwer for the plaintiff ro-ſay,that the Land and houſe T 
were in divers hands, unleſſe he alledgeth that both or the one; /cil. the 
Land is not charged of the ſuit, and then, it is no plea without trave 
the ſeiſin alledged in A. or ſhewing that the ſuit was for the houſe 
Trew, but if the Ayowry were for uit ſervice, it is fufficient to alle. 
a ſeverall tenure to abate the Avowry, but it ſeems the plea is good to a- 
void the Avowry, for he hath deſtroyed the ſeiſin by ſpeciall matter, and 
ex aſſeuſu iſſue was taken upon the ſeiſin by the hands of the Tenants of 
the houſe and Lands, 11 E4.3.zAvewry 107. 
It hath been ſaid, that ſuit to a Hundred is no ſervice, 13 Ed.3. Avow- jr,,, ri V. 5. 
y 129, and therefore in the Caſe before 11 Ed z. he may not lay the 135.4. 8. 34. 
iſin by the hands of A. as by the hands of his Tenant, whereas agrees 1 b . 
74.3. and there he layed the ſeiſin in S. and his anceſtors ho erf | — 7 


ſhall be intended ro be fee, Avowry 144, but a fuit to 4 Hundred may 24 fin at 


Lord of Rune who hath uſed to have a Law day and Leet, and * © 13-2071 i 
Ader 


be a ſeryice, per Fitzh. fol 137. 4 Ed.z.fol 42. Meſue . 1 te Harra. 
A Bailiff ofa Court Baron may avow 4 diſtreſſe taken for 8 

of the plaintiff to the attachment in plaint wie + we againſt him &c. 

and the iſſue was if the diſtreſſe were for malice and procurement, and 

note, that he may avow by commandement of the Steward, A. 41 4.3. 

fel. Kn SES e 1 3 
If it be preſented that one came not to the Leet, the amerciamentſhall c/11. part 

be offered by the do who preſented it, and then he may avow; 48 Godfries caſe 

ni TO D715 MT YU TIWOTA. BEE, 


* - % 


N N fy 2 | 
One was amerced for brewing Ale, and felling it contrary to the aſſiſe 
rr 


brewing and F 55 : 10 > 

If che Kin r otherwiſe, 
aſter he my Reflagts,” the 
and though he be ſeiſed of 


__ —— — — — 
X * 
F 


he could not have a 22 
ſuit, and need not ſue a ſtir⸗ faciasto repeal the other patent; fo at their 
perill &c. by which it appears that they are not hound to came to tvo 
Leets, 32 Ed. 3. Alomry 1 12, But ſee that ſeiſin binds in the Reſiant in 


Avg wry if they ought of right ta come to 285 rLeet,1,0 Ea,z.ful. 
7 845 5.0 7 Fd 3% 31. it is held, that ſeiſin of chem ſhall b & 
oe 


another Leet, but onely there where he is Reſiant, butſhall have an 


c. 11 part God- 


Freys cafe. 
4 Elix. Dy. 211. 
H. 
The Furors in a 
Leet refuſe to 
preſent the Arti. 
— the ſiipend 
may impoſe 4 
Fine por t 
ſevgally, but 
a Fine in oſed 


3 omar 


Avonry:. 


40 warranto, and I may well diſtrain them for their 


and the other, vide Filzh. Bl 16T. 155 bab is bound to c 


an ex, 
ne raco. Se He. ts 
A Felon waves the goods within the Leet of. him, who hath ok 
lonum &. fugjtorum, the owner brings a Repleyin, the Lord will ay 
8 E;. fel. _ Avowry 151. 29 Ed.; Avomry 255. | 
Doſeners amerced in common in a Hundred for not 'preſenting & 
It ſhall be affiered ſeverally according to the quantity &c. and the Lo 
may well avow, but if a town be amerced intire, the afferiment ſhall be i 
ſo in common, ' becauſe none is named that 1s amerced there, but the t. 
&c. 1 c EA. 3. fel. eAvewr).155- 
Where two Lords have two Leets in one Town, if if the one mal 1 
Purpefture in the way in a place which is all within the Leet of the other 
„ be may amerce him, and avow, but not if the place where &c. be i in com 


mon to them, &c. 4 1 hs 10 Avewry 161. 


And there it is a t i my tenant. orga within my Lect, p 

ſha Leet of all, his Tenants, yet he ſhall come a 228 Lace. bet; 

were but reliant, and not tenant, by ſome. So if he hath a Lect by P 

ption to his Mannor : The 2 of the book is otherwiſe 0 

which is not a Tenant and purchaſeth part of the Mannor &c. i fi 

125 alſo Lord of the — of or, 4 Ed,3, fol. 19. Avowry 16 

e uſed to go to another Leet time out of mind &&,is ot 
reſiancy, 13 E4.3.Leet,7.. 2uere, if be who bath VR tine 
mind, &c, to come: to two Leets, ſhall be bound &c. and it is hell 

thathe — 4 Ed.3.fol 31. 

4 5 af A Tert. and alſo at the Fhenifes þ turn, not at rid 


W 18.6 
Avowry by 2 Hundred for two Mags yearly of the. Hig | 
dreders, uſed to be levied by 1 5 time out of mind, of the chief 


ſoner, who diſtrained the . or bird 6 EA 1 Wy 
VvoWry ya 
Abe hobo by ſeryices. 1 3. 

5 in 20 town, for this 15 8 0 | 


nd real Na 77 2254 1 
A not ſervice, A. 7. vj 21x, but if it we 129. 
g. he diſcharged: . Avowry 212. Vide & te 


— by 6,4. for All. Eryices, eee | 
151 Sd 21 C300(4 bir 13% if 03 9903 02 | ns 1: 
. ata ode 
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Awo) . 191 
ount "of S. in the: Court of the King, and of others, and alled- 

_—_— the Plaintiff was ameiced in the Hundred, and that he took ONES 
the Eftreats and Diſtreſſes, and it was held that be ould not avow, be- the: the Lord 
cauſe be did not preſcribe in the Diſtreſſe. But a Bailiff of a Gourt here may diſtrain 
the Amerciament was levied and deliuered unto him may avow the Di- 2 * 
ſtreſſe in erery place within the Pretiact this notwithſtanding; N. 19. E. Leet, aud ſbat 
2, Avowry 225. So for Amerciaments in a Leet, the Bayliff may avow in yo; be put by 
the high ſtreet, 34 Ed. 1 —— 232. 11.1 by an action of 

It was preſented at the Turn, that a Prior had not repaired a 2. bd 1 
Cauſey which he ought; &c. — Bayliff avowed for the amertiaàment 1 
and the preſentuent was held void, if ihe Cauſey were within another EU, Dyer 323 
Leet, For the Sheriff may not meddle witch Annuſans within another 44. B. 3. 23, 
mans Franchiſe, unleſſe by Writ, &c. and the Ptalnciff recovered Dama- . . part i 
ger, cc. 26 E4,3. fol. Avewy 24. * es 4 

A Bailiff diffrained:for an  Amercizment of ſuit at 4 Court Barom wb 3 
is ſuit ſervice, 21 H. 6. fel. Replevin 7. Debt for an Amerciament Court Baron, 
ina Leet, 10 H. fol.. | the Lord couit- 

Note thatwhere a man hath ſeifin of ſait at his Leet þ the Tenant ſhall red en _ | 
traverſe that alone, but not the Right which is not rraverſable, buronly „n bedenken. 
in a Les warranto, 11 H. 4. el. Avowry 57. And ſeiſin of Hun | 
dred, is ſuftcieorEirl in an Avowry 54 Ed. 3. fel. Avowry 181. 8 
2 l. LHAvorwry 5I. 10. E4.3 el. oni 155 Bur if the 
Tenant of right ought to ſerve at another Court, he may avoid the ſei- is Elix, Der; 
fin by the —— matter, 32 Ea. 3. "Jonny I 12; yore, — the _ 17 is not good : 
tiff was nonſuit there. plea witboit 


It w holde, Abet every man ſhall: do alt 41 ſhall be preſcripmon 10 
wichini it. as well the Servant us the Maſter, b by eee 2 8. 16. Main. 
Leet 5. 18 Hen;6 fol 12: Feoffee to hold my wy Woran | demends, L 8 * 
yet be ſhiltdo ſuit᷑ ax the Leet of the Feo for he dls out 


of the Law, 5472. n, 2xT.vide; Of thie above n one. 


SS eic eig 1 > hit 


"ny 1 ens FR a 25 Wy 7 _ and 
- where beſhall.doſui , mbert ms. _ i Jivi n 


nnn We 221 F 11 bus det _—— g 


' | Vowry, ſuppoſing that the rene "was to do — to bis Mill , t0 


A . abr pi 


to grind all the us growin 225 . 


the Meſne cannot do Ae 153. 9 
e rr 500 ow jon Hed? e 126 10 10 1 


Abel Lord enfeoffs . of part to hold * ſuit to his, mill, and after enfeoffs 
another 
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another of the whole Mannor, rendring 10 |. for the Mannor and 5 [.for 


moulture, this is one rent, and one intre avowry ſhall be, 9 4 b. 24 
Avowry 176. 9 Ed. 3. hers de ſon fee, vide of a Leaſe of wood and Lang 


rendring 10 s. for the Wood, and 10s. for the Land, 17 lib. Af. P. 1o. 
Herle ſaid, that Hela ad molendinum lieth not without tenure, nor of. 


the corn growing out of the Land to be ſpent in it, and in an aſſiſe brought 
the houſe ſhall not be put in view, becauſe it is not parcell nor appen 
dant, 19.E4.2. Aſſſe 390. but of the Corn growing within the Land 
Signiory or Town, the Writ lieth without a tenure, not of corn bought, 
29. Ed.3.eAſ.365. and it lieth by preſcription alone, or by tenure gz 
H. 6. fol. Alion upon the\Caſe 11. and Herle ſaid, if the Lord ſel 
his will with the ſuit of his neighbours and Tenants, and the vendee'j 
ſeiſed of their ſuit, the vendor dieth, and his heir made another wil 
and had the ſuit again, 19 Ed. 2. A 399. Suit appendant paſſe 
with the will to which &c. 17 Ed. 3. fol. Hors de ſan. fee 22. vi 
Diviſ. 33: | IEF Kd: | 4 

Two Lordſhips in one Town, the one hath had a Mill time out of min 
&e. and ſuit of all the Reſiants &c. yet the other, or any man inzy 
build a Mill there upon his own Land, and no remedy for the firſt agil 
the new Miller for taking away the ſuit of his Tenants, but he hath remeq 
againſt the-Tenants by Sefta ad molendinum or diſtreſſe, and note, that 
Reſiancy. doth not give ſuit to a Mill without Tenure or Preſcription, 2 
H. 6, fol. 14. Action upon the Caſe 11. 


The Defendant after the view pleaded hors de ſon fee, Judgement, 1 


without title, and good, becauſe it is againſt common right, but if he 


Claim it as e e une make other Title, but he may, if he 
e. 17 Haie 


claim in groſſe, 17 Ed. 3 fel. bors de ſem fee ĩùœũ + rn | jt" 
Eeoffee to hold by 2 8. for all ſervices, he ſhall not do ſuit to the Mill, 

yet it is not ſervice, becauſe the Statute willeth, that nothing ſhall be de- 
manded, which is not contained. in the deed, 18 Ed. 2. Daubie. PIta ii. 
vide P. 8. Ed. 2. AvoWwry. 212, Diviſ. 22. g. 

In this Writ of Secta ad- molendiumm in deber and folet after view und 
title made, the Tenant Leſſee for life, had aid of him in Reyerſion, 17 
EA. 3 +. fol. Counterplea of ai . 5 W 


In ſuit &c. in deer, he layed the ſeiſin ur de faule & jure, Fd i. 


eAvorry. 296. and it was de bladis creſcentibut. 
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in Knights ſervice and Soccage, for the Statute ſpeaks of them onely, 
and petty Serjeanty ſhall not pay it, 4 H. 4. fol. 32. Bar 181. 10H. 6. 
fol. ancient demeſne. | 
It ſeems that the daughter ought to be paſt 15 years of age, before If a max bold 
Avowry for this aid, and a Releaſe of all ſervices and demands extin- by homage feal- 
guiſheth this aid, becauſe it is a ſervice, 40 Ea.z. fol.22. & 47. as Pigot II and rent and 
reporteth. But the books ſeem that they are not extinct, if there be > o7 of ag 
any part of the firſt tenure remaining, becauſe they are not ſervices, vnd, and ſo of 
but incident to Socage and Knights ſervice &c. Lege. did, bega o it 
It ſeems the aid ſhall be granted onely for the marriage of the eldeſt is incident. 
daughter, a Count in debt againſt the heir, and if the father hath levied ”* = 7E. 4.11. 
the aid, and die before the marriage, ſhe ſhall have action of debt againſt ?? * * 
the Executor, and upon their not ſufficiency againſt the heir, andi it is a A ho 
good Barre that it was not levied in the life time of his father, 3 Ed. 3. 
Itin. debt 157. Fitch. agrees, that it ſhall be for the eldeſt ſon or daugh- 
ter, and the Son ſhall be fifteen years of age, and the daughter of ſeven. 
per Weſt' 1 Ca. 35. Fitz. fol.122.6 fol. 82. and there is a Writ to the 
Sheriff to levy it for the Lord, and he that holdeth by one Knights fee 
ſball pay 20s. and ſo pro rata, and he that holds in Socage to the value of 
20s. ſtall pay 20 s.Weſt 1. cap.35. So for the King, Anno 25 Ed. 3. c. Fix. V. B. 824 
10. Before which Statute the King diſtrained for what ſum he would and G.. 
aid ſhall be for the younger ſon or daughter, if the elder dieth before &c. 
So it is ſufficient if that he be heir apparent, though the Statute ſpeak de 
primogenito. 
And Fitæb. ſaith, if the daughter be married, and the ſon made Knight Vide com a 6 
after the ſumme levied, and before payment made to them by the father, Natliſſer caſe. . 
they hade not any action of debt againſt the Executor, nor againſt the 74% Sr. 


heir, which he ſhall if he be not married &c. fol. 83. 3 EA 3. S. 1 ; 


* 


— — — „ 
* — —— — 
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XX V. Avonry for exceſſive dj re es, and what ſhall be ſaid te - 
be en exceſſroc utſereſe, per Marleburge cap. 9. 


for 25. rent; and of. 15 * 
e, but 


by fealty onely” . 
ſeilig by excetbve diftreſes during his | 
yF and as to the exceſ⸗ 


3 f.26: M1 wry 67. - 
fits ar ror bextts if ule - 
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The taking of ten ſheep for one pair of gloves is exceſſive, but for 

homage or fealty he may avow the taking of twenty ſheep, becauſe for 

them it cannot be exceſſive, 29 Ed. 3 fol. Avowry 2 50.27 lib. A. P. 37 

Ausære of ſuit and eſcuage, and it ſeems there it may be exceſſive, and of. 

— diſtraining, nont of homage, vide if it be clear for fealty, 28 40. 

AJ. P. 50. MY | 

„ . - ACart with four horſes loaden with grain taken for 2 s. is exceſſive hu 

4 — „H if it appear that he could not ſever them, (as one fold of ſheep which 

24 E. 4 go are, Will not be ſevered) as if the horſes were tied to the Cart, it ſeemsby 
VB.ryan that it is not exceſſive Diſtreſſe, Ed. 4. fol. 3. 


— 71 &. —_— — 
— — —— — — — 
4 . 


XX VI. Where Avowry may be for Contribution upon Ten 
in Dower, of Coparceners or other, and where and how a 
tribution may be made or demanded, Marlebr. cap. 9. 


Enant in tail dieth without iſſue, his wife recovers Dower againſt the 
| 1 and diſtrains him for the third part of the ſervices, and good, 
10 Ed. 3. fol, Avowry 159. 3 Ed. 3. fol.. Avopry 173.34 K. 

AP. 15. 44 Ed.; fol; 2. So when the Tenancy eſcheats & c. But if the 

Lord purchaſeth the Tenancy, no Contribution ſhall be made 23 4, 2 
Dower 130. Perkins fol. 83. And by him there the wife ſhall not be atter 

dant to the heir to whom the Meſne hath releaſed, becauſe in of 'the th 

1 Lord by the purchaſe. | | = | th 

Ik, the Father holdeth of the Son and dieth, and he endoweth his mo- o 

nr ther, yet he may diſtrain for the third part of the ſervices &c. 34 l. MEH 

| If the Meſne holdeth by 3 d. and the Tenant of him by 3's. and the WF | 
Tenant forejudgeth the Meſne, yet his wife ſhall be endowed of the Mr pr 
nalty, and ſhall not be attendant to any, Perkins fol. $4. but vide 22 H ke 


31ol. that ſhe ſhall be att „ 
ae 

ſtrain the chief doſoner, he may diſtrain the other for Co and 

5 Deferadant faid, at 


which 7 diver ers p fete th get 
; ſhall : 


e, hut 
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he ſuit id . oft the Su 
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that the Plea might be ſtayed: The plaintiff ſnewed that Partition was 
made between them, ſo that every one ſhall do ſuit and other ſervices fot 
her ſelf, this was holden a good plea, wherefore he traverſed the tenure 
by fuit, 24 H. 3. Partition 19 
If the eldeſt daughter doth the ſervices to the Lord, ſhe ſhall have con- 


= 7 


cribufion of the younger parceners, 10 H.4.Droit 64 


—_— — —— 
— — 
— ——— —— 

— 


XXVII. bes and how Homage and Fealty ſha'l be done, and 
who ſhall be compelled to take it. , ait 


F the manner of doing Homage by Husband and Wife, See Littleton Lide c. 6. pare 
in Homage lib. 2. & 15 Ed.3, Avowry 109.and it is ſaid, that the Huſ- = : — * 
band and Wife ſhall doe Fealty, but the Husband onely ſhall do — band before 1, 
for ſhe ſhall not go to the: war with her Lord, 13 Ed. 1. Avowry 234.but ſue ſhall not 
ſee that they both do Homage jointly to the King, 46 Ed.; fol. 1 1. Eftop- bind the wiſe. 
pel 205. Littleton faith in his chapter of Homage, that Tenant by the 2 — a>. 
Courtelie ſhall not do homage., 13 N 
The Lord in right of his Wife ſhall not take Homage without his wife, ye ſer bamage 


2 Ed2,eAvowry 183. fc, - afteriſſne; 5 


Fealty due to two parceners may well be done to the one of them, and Fid,7 £444.27 
therefore it is no plea for the Tenant where the one demands it, to ſay 3? E. gre 
that he will do it to them all together, and this may be done to the Bailiff 4 
or Attorney, and the Tenant ought at all times to be ready upon de- Vide Fix. NV. B. 
mand, 3 Ed. 2. Avowry 287. 257 f. 43 E. 3. 

But if Homage be due to three parceners, the taking thereof, and the 3. 4 1 b.4. 
profit ſhall be to all in common, 12 Ed. 3. Avowry 236. . A 

In Avowry for Homage it is not ſufficient to be ready in the Court, if Mojle. «25 
he were not ready in the countrey, for then the Lord ſhall have return, but renant by che 
in Cuſtomes and ſervices Homage may be well done in Court, 7 Ed. 3. fol. Couriefie (ball 


Avowry 46. but fealty hath been in Court in Avowry, 3 Ed. 2. A- — 
vowry 1 87. | to Littleton, & | 


If the Tenant do tender homage before diſtreſſe taken, the Lord ſhall ;þe $00k a 
not diſtrein again without new requeſt 20 Ed.3 Avery 123. ſo of Feal-largedethnos 
ty,-21 Cd. 4. Avowry 42. See Diviſ. 2. 5 Warrant it. 
if Land holden by Homage diſcend to many parcevers, 10 che + | 
burchaſeth the Seigniory ,.qow'the Homage is gone, for ſhe alſo ought"ro 
doit, andſhe is diſcharged thereby &c. but for other ſeveral ſervices ſhe 
may avow for the portion, 8 £43, fel. 65. Avowry 152.  _ - 

IF three parceners hold by homage, it being done by the eldeſt it ſhall: 
vefor all, but if after ſe alieneth her part to a ſtranger, the others 
do another homage, for the firſt is determined, 2 Ed.2. Avowry, 179, 
Stamford Prerogative cap 5. N | 2 

Tenant for life ſhall not have Homage nor do Homage, 3 Ed. 3-1tin. 

: : Avr. 


2 * S? 
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Avowry 175. otherwiſeit is of Beokey as 25 e 2 
, by. 


though he did homage, he ſhall not 
his eſtate is not amended, 13 Ed.3. CMeſne 12. | 

A Parſon ſhall not have homage, but a Biſhop ſhall have it, & f. 
Juris utrum 13. 

An Avowry upon the Feoffor is not good in a Replevin by the Feof- 
fee, who was alſo Tenant at the time of the taking, 41 EA. 3. Avewy 
79. but he ſhall not render damages where he had not notice, 2 R. 2. 4. 
vVewry 85. 

The Tenant who hath done homage to the Grantor, ſhall not do it t 
his Grantee, but fealty 8c. he ſhall do, and homage after the death of 
the Grantor, but this ſeemeth to be homage anceſtrell for there iti 

ſaid, that the Tenant ſhall be warranted, for it cannot be homage an 
ſtrell to the Grantee, 1 3 Ed. 1. Warrant 791. and per que ſervitia 2 3. when 
it aid, that Tenant by homage anceſtrell need not attorn untill acquiul 
be granted unto him &c. Homag io capiende, of Homage anceſtrell, th 
Lord ſaid, that before the Writ he hath granted the Lordſhip to T. ul 
held a good plea, 47 H. 3. Waranty gg. and this Writ lieth not buthir 
Homage anceſtrell, which draweth warranty and acquitall 45 EC; 
Barre 212. | 7 
E; per An Infant which holdeth by Homage alieneth, the Grantee of the 
qus ſervitia Seigniory brings per que ſervitia againſt both, and moves that both my 
24 by. fealty do Homage, and at laſt it was holden that the feoffor onely ſhould 


2 falt ant fealty, and no more, becauſe alſo within age, ſcil. of three years,; 2 H 


3. per que ſervit ia 9. : | 

Lands holden by Eſcuage was rendred by Fine for life, the remain 
to T. to hold by Eſcuage, it was holden that Tenant for life ſha 
not do one Eſcuage and T. another, becauſe one Tenant, ſo they. fl 
not do ſeverall ſervices, as the one Socage, the other Knights ſervice 
ſee the Fine recited, that tenant for life ſhould do Eſcuage, and yet le 
ſhall not do Homage &c. 19 Ed 3 Fines 71. 


— 


2 


— 


XX VIII. Where acceptance of Homage may be 4 Barre, 


Fide14: 4}, THe Tenant enfeoffeth his eldeſt ſon by Colluſion, and the Lotd dot 
or. * — ' accept homage of him, the father dieth, the ſon ſhall not be 
- * * a+ ward, nor no advantage to the Lord of the Colluſion 32 Ed. 3.846 
1 See the contrary, 33 H. & fol. 16. becauſe he was · compelled to acceꝶt 
F. N. . 142. the homage living the feoffor, ſo he is not eſtopped, but ſhall be 
ped by acceptance after his death, but vide it ſaid contra to this, 
I.Wards 135 becauſe by Magna Charta he ſhall not have the Wadi 
untill he hath accepted his homage. e W 


eſtoß⸗ 
14 
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If the diſſeiſee accept 2 of the diſſeiſor, it is a Barre of his Aſſ. 
but his heir may have a Writ of Entry, 17 Ed. 3. fol. &. 22 lib. AJ. P. 6. 
17 Al. P. 3. Aſ.ao8 Temp. Ed.1 A. 423. 

If the Lord accept homage of the heir, he ſhall not avow after for 
relief, 15 Cd. 3. relief 5. 

If a man hath three daughters, and the middle daughter doth purchaſe 4 E:3.4 7 E.; 
Land, and doth homage to her eldeſt brother, who hath the Seigniory, 5 9. 29 1 b, 
and dieth without iſſue, the youngeſt ſon ſhall have the Land, and not e Ht 


the elder for the acceptance, but if the younger die without heir, he ſhall — N 


have it an eſcheat, and note that the acceptance conludes himſelf, not his ſervices by the 


heir 13 Ed. 1. AvoWry 235. Bracton agreeth, Homagium e vpellit domini - handi of the 
cum Stamford prerogative cap. . 1 * 

An Abbot demanded certain Land, whereof the Tenant diſſeiſſed his ,,; barel of 

redeceſſor, it ſhall not be a barre by acceptance of fealty, yet it ſhall relief. 
bed barre ina uris utrum, 12 Ed. 3. Bar 252. vide accordingly, but 
not for the ſucceſſor, 11 Ed.3. ts 

7uris utrum 3. but the perſon himſelf was barred by acceptance of the 
Bailiffe, 12 Ed 2. urit utrum 12. | | 

If the Son be attainted living, the Father who afterwards dieth, and the 
Lord brings a Writ of Eſcheat, ir ſhall be a good bar, if he hath accept- 
ed his fealty after the death of his father, 31 Ed. 1. Diſcent 17. but 11 
Ed.z: Eſcheat 13. is, that no acceptance of ſervice ſhall barre the Lord of 
his Eſcheat, if he have not accepted homage &c. { 

A woman barred of Dower by acceptance of homage, of Land pur- * | 
chaſed by her husband, and ber ſelf jointly in tail, 11 Ed, 3. Dow- per pettde, 
er 63. | f 8 ; 1s thebigheſt 

It was found by the Grand aſſiſe in a Writ of right, that the deman- ſervice that he 
dant had accepted homage of the Tenant for the ſame Land, whereupon m receive, for 
it _ awarded that he, and his heirs ſhould be barred 5» perprtuum, 5 H.3. pres. 
Rigbt 66. * 

A Faris utrum abated by fealty accepted depending it, Ed. 1. uri⸗ e Ju 
trum 13. and there it was ſaid that acceptance of fealty is as ſtrong a bar ut ſee 11 K. a 
as of homage, by any who hath ſuch eſtate, for that he cannot have ho» ce, of 
mage as a Parſon &c. and if a Biſhop bring a ſine aſcenſu capituls, accep 3 ___ 
tance of fealty ſhall bar him, yet he may have Homage, Juris" &. cheat by i ſe 
trum 13, 2 Tord. 

II the Donor hath been ſeiſed of homage, by the hands of the Te- 47 EC. . 
nant in Frank Marriage, he ſhall have Cuſtomes-and Servicesforit after= ts 18, 


wards againft"hior, 4 H. 3. Right 52: Ver Finch. eech a t fe 


* 


fel. 151. | 1. Difſeiſer,zet 
OTIS þ TD Aa + 4} YE OT 20 0307 rok 12 2 Ge meg bewp @ 
F $113 0 $09 SEM mM , 1663- but a: | he, ee cheat 
$ — 8 Noe N. N 8 8097 9 
ö , Menn ie 04 Mr ut Jo noh 0 ſonal {ertice, 
Dae | & 4 4 , k * 
A a X12 


178 


Vide Lit, acc. 
15 E. 3. Avow- 
yy acc. 

26. Aſſ.by. Te- 
nures 28. 


it was required 16 (ar. by the King in his Warres againſt the Scots, and 


out Wy 
ved 


18 TU Lo, 


. nl WEL i 


al; bot <1, :1balbbay exvtibus 2 i ag, * 
£ Werte fe The 8 8 Ferns god 
: King, by this the Meſne is diſcharged of eſcuage, 


Ayowry. 


XXIX. What Eſcuage (hall be ſaid Knights Service, and 


what not, 


Es f cerrain is Socage, and if uncertain, ſometimes more or leſſe 
&c. is Knights ſervice, otherwiſe not, 15 Ed. 2. AvoWwry 215. 

A. Tenure to pay a farthing or ſpurres, when eſcuage ſhall riſe to 40s, 
is not eſcuage, for it is not due if eſcuage riſe not to 4s. and Knights 
ſervice it cannot be, becauſe certain, 26 lib. A. P. 66. 

Feoffment to hold by fix pence for all ſervices and eſcuage is ſocage, 
and a feoffment to hold by 6 d. for all ſervices, & ex ills quod ſolum di. 
bet ſcutagium quantum pertinet, &c. is ſocage, but if he had ſaid further 
ſalvo foriuſeco ſervitio or ſalve regali eſcuagio, when it riſeth to 40 8. an 
when to more more, and when to leſſe leſſe, this is Knights ſervice, be 
cauſe Knights ſervice is expreſſed 31 lib. Aſſiſ. P. 3 9. and 27 lib. Aſſ.p.52. . 

Eſcuage is a ſervice of arms between England and Scotland, and Caſtel 
guard, is Knights ſervice, although it be within the Realm and it is eſa- 
age, fo is grand Ser jeanty, 19 Ri. 2. Mardi 165. Plomd. (vm. 126. b it ſhall be 
paid when the King goes into Wales, ſee old Tenure s acc. 116. ſee Doderidge 
in his book of the Principality of Maler. The Kings of Exg/and to ſuppreß 
the diſorders and rebellions of the Welſhmen invented Scatagium, which 
was to levy aid of their ſubjects per Servitia Militare, to en | 
tanquanm rebelles, non hoſtes. Note, upon that book it maybe collected 
that every man who holds of the King by his ſervice, is bound. to go 
to war with the King orhis Lieutenant, againſt the Scots or Welſh, a 15 


*Y 


c. vide Littleton lib: 
6 A 
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q I aid that aman ſhall not pay eſcuage, nor ſhall go in arms for it, 21 E. 4. 1. F. 
— —_ the King goes in his own perſon, and if he plead, that he went N. B. 33. if the 


not with the King into Scotland, yet he ſhall maintain it by this that he — Bn 


ſerved him elſewhere &c. 7 Ed.3,fo/.29. King or bis 
Lieutenant or 


his Depwiy then the Conſtable of the Hoſt ought to certifie the ſame in the Chancery, by the Treaſu- 
rer of Barons of the Exchequer, and then the Kings Lieutenant (hall have eſcuage of his Tenant. 


— — 


— 


— 


XXX. Tenure in Frankalmoigne how it may be done, and how 
it may be changed. | 


T HE Lord paramount confirmeth to the Tenant to hold in frankal- 

moigne, the Meſne dieth without heir, the Lord grants the ſervices 

to aſtranger,the Grantee is eſtopped to avow for homage by the Confir- 

mation &c. 31 Ed. 3. elvewry 244. if the Tenant grant to hold of the 4 E 3 br. Te- 
chief Lord, and the Lord confirms it to hold in Frankalmoigne, it is good, nures 60.Lord, 
4 Ed. 3, fol. 19. 3 Ed. 2. Meſue 46. but fee 5 Ed. 32. Aeſue 64. where it Meſne ond Te- 
ſeems that is not Frankalmoigne in the firſt. caſe of. che 31 Ed. &c. Fran- yd — 
kalmoigne by confirmation to the Abbots Tenant befor the Statute of leaſe the Abbot 
Dia emptores terrarum, 33 H. 6 fol. 22. 15. Ed. 3. Confirmation 8. and the or confirm in 
Writ de Meſue lieth between them thereupon , and if the ſervices of Fran talmoig- 
Frankalmoigne be regardant to a Mannor, he whichhath the Mannor **: the Menat- 
ſhall have them alſo i55dew., and ſee where an honor of which the Man- ty is extinct 
nor of * . was held in Frankalmoigne, was givett to che King with 

all the advantages as the donor had it, and the King had alſo the Frankal- 


* "= 1238 * n 0136 # 
The Templers held of the King in Frankalmoigne, and were diſſolved 
by Parliament, and their Lands given to the Hoſpitlers of S. ohe to hold | 
by the ſame ſervices &c. the ancient Frankalmoigne is not revived; and a PRE 
new one cannot be without expreſſe words, for they ſhall not do certain . this 
ſervices &c. yet here is a Seigniory, 35 H. ö. fol. 57. aid of the King, 28. Gaſeis,becauſe 
7 Ed.qfel.11. 33 H.6.f-7. f £5 * © | at the privity 
T horp ſaid, that Tenant in Frankalmoigne needs not to attorn, becauſe 7 — — 
8 not hold of the Grantee by the ſame ſervices, 42 lib. A p. 46. — EE 7 
124. - ; NEL; "4-2 = dotbuot conti- 
A gift was before the Statute to hold in Frankalmoigne, reſerzing rent; nue, and he 
and good, and a Writ of Meſne lieth for the rent, and the reof he (hall —_ 
be acquitted for owelty, ſo the Reſervation takes away the Frankatmoige 70. —— 
ne, for if not, it ſhould be acquited without owelty &c/4 £414. fol 35; — pa * 
30 Ed. 3. fel 3. Aeſuc 30. agreetk, and there the Grant was galvo fes Hoſpitlerss 
Nuſeco Ec. and it was” no Frankalinoipne; but Knights ſervide dc, but 
a] : Aa 2 13 H. 
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vlt receiveth, be it ſervice, charge or ſecke, is ancient demeſne, 26 F py 


Aoowry. 
13 H.4f. it is ſaid, that ſuch reſervation is good, for the Franka. 
moigne, and is voidfor the refidue, as a gift in Frankalmoigne reſerving 
Rent, the rent is void, CMeſne. 47. vide it is not expreſſed to be void fop 
the reſidue, and vide 13 Ed. I. Formedon 63. rent well reſerved upon re. 
ſervation of Frankalmoigne, Manwood faith, that che rent reſcued upon 
Frankalmoigne doth not ſtand, and to this of Frankalmoigne agreeth 
H. 6. f. 7. | 
Ns and T horp hold that Frankalmoigne ſhall be aſſets in a Forme- 
don, but cannot be extended nor aliened to a ſtranger, nor ſevered from 
the Donor and his heirs, 14 Ed.3. Meſne 7. and there it is ſaid, if a Ma 
nor whereof enn; is part, be aliened or recovered, the Fru 
kalmoigne remains, but if it eſcheat it is extinct, &c. an Abbot attom 
to the Grantee of the Mannor, who confirms to him to hold in Frank 
moigne, yet void, becauſe no tenure between them by attornement,; 
Ed. 3. Meſne 46.42 lib. Af. P. Travers 2 4. But if the Tenant in Frank 
almoigne make a Feoffment to hold of the Lord, the Feoffee ſhall hold 
by Fealty, 3 1 £4.3.Ceſſ.22. Skip. held otherwiſe, - and that he ſhall holds 
he held over ibidem, but the other opinion was the better. The Teum 
holds in Frankalmoigne , and if the Meſnalty doth eſcheat where de 


Meſne doth releaſe to the Tenant, the Tenant ſhall hold of the Lord, s 


the Meſne, holds &c. not by Fealty onely, Quere. Danby, as it ſeemel 
agreed not to this, 7 Ed.4.f.12.. | 


3 — * — — — K 


XXXI. Where Rent ſhall follow the nature of the Land. 


A Seigniory with ſervice iſſuing out of Land in Gavel-kind difcens 
to the heir at the Common Law, as Lord, Meſne and Tenant, the 
ſervice of the Meſne is at the Common Law. but the ſervice of the Te 
nant. ſhall be of the nature of the Land, were 7 Ed. z f. 38. Avon) 
t50. 4 Ed. 3 fol. 33.21 H. 6. fal. II. 50 
But rent charge iſſuing out Land in ancient demeſne or Gave-kind 
ſhall be of the ſame nature, although it began after time of memory, 2 
lib. A. p. 78. Aort d anceſtor 26. & 4 Ed.; f.32. It is ſaid, That a woman 
ſhall not have dower of the moyety of the Rent beginning ſince memory, 
where ſhe might have the Land whercof &c. by the Cuſtome; ſo of Com- 
mon, but afterwards it was held, that in both Caſes they ſhall follow the 
nature of the Land, and ancient demeſne abated a Writ brought 
of the like rent; and rent ſervices reſerved upon a Feoffment of Land of. 


ancient demeſne, is ancient demeſne in the hands of the Tenant in Frank 


ſee, in the hands of the Lord &c. but the Rent which any Tenant p##* 


* r 3 — SS r 


* — "= A Rwy 


 Avonry. : 181 


74 14 Fd. 3. . 5 3. and uſage {ball follow the nature of the Land whereof 27 b.$ 9 ide 


&c. 26. H 8. 4. Fit & Nor- 


| T's GN 
Two coparceners make a Feoffment, reſerving Rent, of the Rent they me, - : 8 


be parceners, and not jointenants, and there ſhall be no ſurviver &c. 38 hiad ſhall be 
Ed. 3. C. 3 2. | of the nature of 
Vide.26. H.8.f.4 per Pelley, & 14 H. 8 5. per Roo, that Rent newly tbe Land aud 


a aitible, V. 22 
created, where Preſcription ſerves not, cannot be of the nature of the , 7 78 44. ad 


land, in as much as it is by Cuſtome, which cannot be without Preſcrip- 5 %%% out of 

— it is ſaid ãgainſt this reaſon, that the Rent is the profit of the land, — demeſ- 
ſo in effect the ſame thing that it was before. ne, (ball be of 
| the nature of 
— _ tbe Land, and 
Gavel kind” 

X X X II. Howrent ſe vice, or other inheritance ſhall be parcel Land bolden by 


, l Ti! - 
of a Town, of a Caſtle, or a Mannor , and when it ſhall be — . be 


ſe evered, | partible, v. 6. E 
| 6. Dy. 72. 2 eſ- 


— (— 


| | ; |  cheat179..5 E. 
e lord of a Mannor you 20 acres parcell of it to a ſtranger in 4.8.22 E.4-10. 


fee to hold by certain ſervices, and faith not as of the Mannor, yet Mar. Dy. 133! 
the ſervices are parcell of the Mannor, Mannor, 22 H. 6. fol. 50. Ars Elix Dyer 
vowry_ 16. 13 Ed. 3. Writ 240. and a man ſeiſedof a Mannor by diſ- 357 ** 
cent from his mother makes a Feoffment of part tohold by 4 s. with- 
out ſaying as of the Mannor and dieth, yet the heir of the mothers 
fide ſhall have this Rent as parcell &&c.5 Ed.2. eAvowry 207. Qnere if 
he had granted the whole Mannor reſerving Rent to whom itſhall diſ- 
cend, 22 lib. A. P. 53. | | 
If the diſſeiſor of my Grandfather leaſeth parcell to one, and parcell 
to another in a Writ of Entry againſt the diſſeiſor, I ſhall make excep-- 
tion, but if my Grandfather had made Leaſes for life of parcell &c. 
and the Leſſees are dead, and the diſſeiſor leaſe the parcells in the ſame 
Mannor, I ſhall. have a generall Writ to demand the Mannor, and if he 
plead that others are Tenants of parcel &c. it is ſufficient to maintain, 
that he is Tenant of the Demeſnes and ſervices, as it was inthe. hand of 
Grandfather, 10 Edz. fol. 5 G. Brief 701. | 
Tenant in Tail of a Mannor leaſeth parcell for life, and grants the re- 
mainder to another. , the iſſue in a Formedon of the Mannor ſhall make 
exception of parcell, ſo the Revertion is ſevered, 19 Ed.2.. Brief $45. 
Quere if he had leaſed the reſidue to the ſame perſon. . 
One who hath Waife and Stray as appendant or parcell of his Man- 
nor, grants the Moyety of his Mannor, he ſhall have every ſecond Stray, 
13 Ed. 3. Brief 678. Vide Waife and Stray appendant to an office, 8. H.7. 
fol. per Fineux. f 
A man aliens parcell of his Mannor, and afterwards is diſſeiſed 
0 the 


9 - 


-4. 


Avowry. 


the Heir in a Writ of Entry need not make by exception for it ſhall be of 


thing aliened or ſevered by the Diſſeiſor, or by him that had not power 
to alien by right, as Tenant in tail, and it ſhall be accepted although it he 


aliened but for life, for it ſhall not be recovered without naming the Te, 


nant therof, c. E4.3.fol.8.Writ 713. 10 Ed. 3. 2 fel. 58. writ 701.5 Bl, 
Fol. 54. 
8 1 is ſaid, if there be Tenant in Dower, or for life, of parcell of a Maa. 
nor, and the Heir is diſſeiſed of the Mannor, and his Heir being a Pre 
pe of the Mannor, that by the recovery he ſhall alſo recover the Reverſi- 
on, but not, if the Endowment were after the Diffeiſin. Perksngs. fol, 
83. and there it is ſaid, if the woman recover Dower againſt the Diſſeiſot 
depending the ſame Writ for the Heir that it ſhall abate, 4 E4.3. fol. 8.0 
fol 49 5 Ed. 3. fol. 36. &œ 54. But it ſeems otherwiſe, that by the recovery 
of two parts, the Reverſion of the third part is recovered, 7 Ea. 3.fol. 44 
But it is ſid in the end that it is not Law, &c. | 
It is ſaid, that an Advowſon is not parcell of a Mannor but appendant 
as a Common 44 Ed.3.fol.8. fo: 29. 38 H: 6. fol:38. & 43. So Waife, 
Stray, Leet, Way, Villain regardant, & c. Warren, and theſe will Fs 
without ſaying ¶ um pertinent. 8 H. y. fol:4, & 5. and how an Advow 
may be parcell of an Honour, ſee 10 H.. fol: 19. ; 
If a Diſſeiſor ofa Mannor make a Leaſe for life of one acre of Land pay 
cell &c. as to the Niſleiſee, the reverſion is ſevered, for he ſhall make. 
ception. &c. 5 Ed: 3. fl 54. And as to this diſſeiſor it is parcell and paſſe 
by his Grant of the Mannor, yet if a ſtranger out him of the Mannor, he 
ſhall not therby out him of the reverſion, untill the Leſſee be alſo outel 
per Littleton, and therfore if he recover the Mannor the acre is parcel 
again, 4 Ed: 3. fol: 5. 


The Hu band ſeiſed of a Mannor in right of his Wife, they leaſe one a. 


ere parcell, &c. to B. and grant the Reverſion therof to a ſtranger, and 
after levy a Fine of the Mannor come ceo to the ſame ſtranger by the name 
of a Mannor, and take it again for life, the remainder to T. B. dieth, the 
Hus band and Wife enter, and alien the whole, it was holden might enter, 
for the forfeiture in the ſaid acre, and into the whole; yet it was agreed, 
if the Husband had aliened an acre parcell for life, the reverſion therof 
ſevered, and now he is ſeiſed in his own right: But where the Wife joyn · 
eth, it ſeems the reverſion is to both. Alſo the fine is as ſtrong as A re- 
leaſe, ſo their right is gone: likewiſe if the Grant of the Mannor were 
by Deed, the Wife may have a Cui in vita of the whole, if he have rele- 
ſed, It was adjudged apgeinſt the Wife, 1 g 56. A. p. 2. Aſfſe 212. 18 Ed. 
3 fol. 38. And it was ſaid that the Reverfion continued parcell of the Man- 
nor where the Husband alone made the Leaſe, 2 nod mirum 15 Ed: 3: 
Grants 62. and vide agreeing to it 38 £4. 3, fol. 38. 5 Fd. 3. fol. 42. & 15 
Ed, 3. fol. 5 4. that the Reverſion continues to the Wife, &c. 

If the Husband ſeiſed in right of his Wife alieneth parcell with the Ad- 
' vowſon appendant, and dieth, now the Advowſon is not appendant = 


Avowry. 


the parcell, but to the Mannor, otherwiſe it is of Tenant in Tail, 43 Ed. 
3072 6.5 Ed. 3 f. 66.43 lib. Al. P. S. 2 2. Cd. 3 fo. 6. Darrein preſentment 6. 
I before the Statute J. enfeoffed a ſtranger of 6 acres of parcell &. to 
hold of me, the rent is parcell of the Mannor, and I ani Tenant of the 
whole Mannor to every Precipe. So of a gift in tail now &c. if a gift in 
tail be made of a Marfnor, ſaving 6 acres, the acres are parcell, for ex- 
ception ſhall be made it ſeems, the ſame proves not parcell, 13 Ed. 3. Brief 
240. & vide 38. H. 6. f. 3 3. that they are not parcel} &c. 

Tenant in Tail of a Mannor, and of certain acres which ſometime were 
parcell of it, alieneth the whole, and the alienee levieth a Eine of the 
Mannor, and of the acres by the name of a Mannor &c. he ſhall be vou- 
ched for the whole as a Mannor, but if the iſſue in tail be to demand &c. 
he ſhall demand the Mannor by it ſelf, and the acres by themſelves, for 
ſuch was the Seiſin of his Anceſtor, or he ſhall make exception, if he de- 
mand the Mannor onely, 41 Ed. 3 fol. 23. vouch 70. _ 

A man ſeiſed of two Mannors, alienes parcell of both, reſerving one 
rent, this is regardant to both the Mannors and parcells, 17 Ed.3. fal. 
19. Yards 109. if upon partition by three parceners, 100 s. is allotted 
to two for equality, ſcil. 50 s. to the one, and5os to the other, this is 
one rent, 29 lib. Aſſ.P. and. parcell of their Mannors, as it ſeemeth 22 
lib. AJ. P. 5 3. 2xere becauſe ſeverall Mannors, in which Caſe the Ad- 
vowſon appendant to one is made in groſſe by the partition, 1 H/ fil. 

vide 3 1 lib. A. and where one alienes two Mannors in divers Coun- 
ties reſerving a rent, this is one rent and one Avowry, but how he ſhall 
have Cuſtomes and ſervices, ſee 30 Ed. 1. Drei 73. 

It was holden, if a man hath a houſe and twenty acres of Land; that 
before the Statute, he might not make Feoffment of the acres, nor of 
parcell to hold of the houſe, nor of the acres, nor of a Plow Land, but 
well of a Mannor, 8 H.4.fol.1. Reſcous 5. but the Court, Curtelage and 
Barn may well be parcell of a houſe, 34 H.6 fol. 45. and Land may be 
parcell of a Meſſuage, per Fitæh. f. 180. * | 
And it is agreed, that Land may be parcell of a Town, ſo houſes, and 
if they be decayed the foil is parcel &c.but a houſe is not parcel of the'ſoil, 
though freehold, but may be demanded by the name of a parcell of Land 
containing 20 foot & c where there is a chamber, yet a chamber is par- 
cell of the houſe, not of the Land, yet Land may be parcell of a Caſtle, 
and it is proved by tenure, by Caſtel! guard, for if the Land eſclieat, it 
ſhallbe parcell of the Caſtle, 3 H,7 f. 9. 8 
Common or way appendant, or eſtovers to be burned in ſuch a houſe, 
cannot be granted over, ſo not parcell, 5 F. y. and fealty is not parcell of 
lomage, nor homage of Frvags, bur incidents, 8 H. 7.5. , 
A Leet may be parcell of an Hundred, Quare if of a Manor, and a 
Cart of Piepowders is incident not parcell of a Fair, 8 H. f. 1. & 5. Leet 
_ . be appendant to a Mannor by Preſcription, 4 Ed ; 10. A 

I. 


* 
* 
. 
1 * 
* 
. 


184 Avowry. 

An Advowſon is ſaid to be parcell of an Earldome, Honor or County: 
fo all liberties given to an — — his Creation are parcells &c. 10. H.. 
f. 19. 5. Ed. 3. Aid of the King 83. 

A rent charge granted to a Lord, and Lords of the Mannor of D. by 
fore memory, and ſo continued is parcell of the mannor, 3 1 lib. A. . 
23. & vide ſupra, 22 lib. A. P. 5 3. that rent granted for equality of pay 
tition, is parcell of the Land and Mannor allotted &c. . 

An annuity may not be ſaid to be parcell of a Mannor or houſe, hu 
may well be of a Priory, 22 E4,4. fol 44 but rent ſecke may be parcel 
of the Mannor, 31/6. Aſ. P.23. 

A feoffment before the Statute reſerving half an ounce of Cotton yum 
three pounds of wax, lamp and oil, this is rent ſervice, and one aflie 
lieth of the whole, and each of them is parcell of the rent 35 H. 
fel. 6. 

A Prior doth covenant for him and his ſucceſſors to do divine ſerviceig 
the Chappell of A. for him, and his Heirs in his Mannor, and for bs. 
ſervants A. alieneth the Mannor to his ſecond ſon, he ſhall. have Coe 
nant for this ſevice, parcell of the Mannor paſſeth with it, but he my 
maintain this action alſo by Preſcription, 42 Ea. 3.fol.3.2 H. . fol. 

Corody of a houſe, a Plow-land, a Gown, a Stable, drink and fu, 
all theſe are one Corody, and one aſſiſe lieth for all, and every ones 
parcell of the Corody, 31 H.9.fel.15.30 lib. A. P.4- oy 
Land may well be parcell of an office, as to the office of the Wardend 
the Fleet, 1 H. 7. fol. 29. and there it is ſaid, that Land may be appuite 


nant to a Corody. a , 
be 25 The fees and profits are parcell of the office, to which & c. and pal \ 
covered, by grant of it, as of a Herald &c. 5 Ed.. fol. 8. \ 

* 
XX XIII. How rent ſervice ſhall be apportioned by purchaſe 5 
parcell. L 


Vide c. 6 part IN an Aſſiſe of Rent ſervice upon non tenure of the Land pleaded, 8 
in Bruertons A plaintiffaverring him Pernor ought to ſhew the quantity of the Land, 
Caſe: for the rent is apportionable, 12 EAA f.11. Aſi/e 32. Non intellige ue 


8 Talbots cog, ther he ſpeak of the whole. 


A rent ſervice | 10; 008 
at the comman Lew might be apportioned, as if the Leſſee grant part of the Land to the Leſſer, 19 97 


of the Land is recovered in Court, or by entrie, or a forfeiture , the rent ſhall be apportioned: 
Leſtor grant part of the Reverſion to a ſtranger, ſo if Tenant by Knights [ervice deviſe the Revo iP 
parts 1. Vide g. Litiieten 148. 39 Elix. Callis and Hardings cafe. 43 Elix,eſt and Laſſelli aſe 1 


vouched. | 
? - , . f 2 4 C ' 1 One 
. N a = % ; * 
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One entire fee was holden by Caſtell guard, ſcil. to find a mam armed 30 Ex B. K 
for 40 dayes in the time of War, che Tenant enfeoffed a ſtranger of the 7 
Twentieth part of the fee, to do the twentieth part of che guasd Bec. „r 7 7.57 - 
and it was holden that this may be app 


rwentierh part in money, /cil. 4s. for two dayes, but if the tenure. were Freebo!d Land 
to ward his owh perſon, this ſhalt not be apportioned, nor no con- wdiing Kent , 


and the Covy- 


tribution ſhall be c. Avowr7-144- and note chat both theſe Tenures "7, > end 5 
are Knigbas ſervice &c. 31 EA. Aſſiſe 441. But ſee this not certain, but ,,, and the 
Littleton faith that rent for Caſtell guard certain is ſocage, but Fitæh el. freehold to ano- 
256. chat this alſo may be Knights ſervice, - becauſe now there is no 0 2 

| | 1 | TR Jhall be appor- 
guard &c. | | SHR r tend has ſes 

nord apts» = An dg F52% . | 2 Plowd.Cogit. - 
118 315.6. 16. c 3 h. 6. Where a man granted a-Rent aut of Burrdugh Engliſh land. and 1 and at tl e 
common Law, tbe Grantee bad ißur two ſans that held it ſball have the whole vent, ſor the rent is iſutd 
out of the whole Laud, per my & per tout, and becauſt the Common Law in nore worthy then the. nſtome 
theprebeminence ſhall be to the heir at the Common Law, Cogitar. grantee, per n & fer tout. prebemi- 


nence. Vide 34 E.3.herriot 1. if ſt vices be inure by altenation of pat if the Land, even ali all do - 
the intire ſervice, ſo if my Tenamt holdeth-of nt bj a berrioe ber alience parcetl,' . = 


herr iat, and the ſerunce (hall be mulliplied, 45 B. 3. 23 acc, * 


Two parceners hold by homage,  fealty, and to find a Cart to carry his | 


Corn four dayes in Anga, the one alieneth her part, and they did their !/ ent ſervice 


ſervice in Common &. yet it was held that the Lord ſhould make ſeve- * L 
rall Ayowries upon them, 2 Ed. a. Aνν]ιn a. 4 4. 
By recovery and Entry into one acre in Ceſſavit, every intire ſervice is the rent 15 ex- 
gone if it were annuall, as ſuit &c. not homage or fealty, nor no ſeveral ſer- tinct, hut if ſuch 
vice, but for the portion, 40 Ed. 3. fal. 41. 5 Ed. 2. Avowry 206. a ſervice be ix 
Note that apportionment ſhall be according to the value, not according to — 5m done 
the quantity of the Land, 18 Ed. 2. Avom rj 219. — the 
In a Ceſſ«vis, of a houſe and 3 acres, it is no pleathat the plaintiff hath cet of I 
entred into the houſe without anſwering to the reſt, 11 Ed. 3. Ceſſ. 2 1 '%* ſervice ao: 6 
but Entry upon parcell ſhall abate the whole Avowry for Rent upon a 3 H. s. 
Leaſe, for the whole is in ſuſpence, 9 Ed 4. fol. i. but it is there ſaid, that: . rx Dyer 
if the Lord of the fee entreth into parcell, it ſhall not abate the Avowry S. 0 inf: 
for the reſidue, Perkin: holds the contrary fol.16. 
Lord and Tenant before the Statute of three acres of Land and two of ſe. tice may be 
Meadow 44 20 d. the Tenant enfeoffeth three ſeverally of the three acres ** ci in 
to hold of himſelf, and after the Statute, enfeoffeth B. of the meadow to a , 29'tien 
hold of the Lord, the Lord brings an affiſe of the whole Rent againſt B. % 4 N 
and it ſhall abate, for he could not apportion his plaint for the three 2 bu the rent ſer- 
eres, becauſe the Tenants of the three acres are not named in the Writ, 48#ic* canzet be 
Ed. 3 aſſiſer65. but it had been ſufficient to have named the · Meſne of la pended in 


the three acres &c. : part, & apperti- 
oxed is part, but 


A certain Meadow and four acres of Land are given in tail, the Donee by thc ad of the 


87ants one acre parcell &c. to an * hold of Donor, and the two 5g 
s g of Sort Bat entice, "WWW e on vs, acres 


» 
Avawey: 


acres to hold of che Danꝭr, and- reſeryes the Meadow, the Dopor hui 


an aſſiſe of the whole rent againſt the Donee, and layeth the Ning 
whole by his hands, and it abated, for the rent ſhall he ap portioned, ang 
the Tenant in ſee ſimple, aliens parcell, it ſhall be held pro partitula 
by alienation the. Tenant in tail, tho onor may not alter his Aua 
elearly, but the diuerſity appears by this, that at the Common Law in 


aſſiſe every Tenant of rent ſhall be named, be it rent charge or ſeryj 
and now the others are Tenants, but the Lord may diſtrain in every gun 


and. auow upon his ancient Tenant for che whole at the Common lay, 


for that he remains Donor in Tail, 3 Ed. 3. fel. 2 1. Aſſiſe P. 18. Aﬀfitagy 
but if the Meſne of the whole rent be named, it is ſufficient without 


ming the other Tenants, ibidem. 


But T hoyp ſaid, if there bea Leaſe for life, a Tenantin tail,  rendrin 
rent, and the Tenant in tail or leſſee leaſeth parcell to divers ſeverally 


that the Donor ſhall have ſevexall aſſiſes, and ſeverall Writs of Wal. 
one Avowry, and it ſeemeth that in every Aſſiſe be may demand the 
tire rent againſt every one, or the portion at his Election, 22 1.405 

| 52 Conuſ. 72. . 
Anent or 4 fer. If Tenant in fee had aliened at the Common Law, tliree acres ſeventh 


wice. eitber in ; x O-F ace. th | ' 
gabe to hokd of tHe chief Lord, the Lord may have, an Aſſiſe againſteveryat 
_ be for the whole; but if the Tenant had aliened ro hold of himſeſſ; 


the lat 
epportioned,but might have the Aſſiſe againſt the Meſne onely, and now i the Tenants 
e tbe Mens” lieneth where the ſervice is intire, the Lord may have an aſſiſe againſt 
2 and f0 l 70 ry one of the whole per M tſan, but the book ſpeaks that the 
be apportioned , good upon the feoffee for the whole, but payment of one of the (aw 
11. J. E. 4 6. ces diſchargeth all, 22 Ed 4. fol.; 6. So of à rent upon a leaſe, whil 
Ple. com. 25. ¶ comes into ſeverall hands, 22 Aſo ʒ a. K. 3 % eee 
. Jr If Lord or donor purchaſe parcel of the Land: the rent was apportic 
land to the co- ned at the Common Law in Aſſiſe, and he abridged his plaint thereof, 
nufor,or the lib. AI P. 5. Aſſiſe 189. and ſo it was, 3 Ed-3.fol.21. where. the Dont 
farſeiture of in Tail aliened an acre to the-Donor, who brought Aſſiſe of the wholt 
of the land rent againſt hin, and abridged, and where the Donee had aliened anotiet 


art 0 
. acre to a ſtranger, it ſeems that for that the Aſſiſe ſhall. abate &. 


execution is 7 Ed 3.21. 


gone. If the one ſiſter inthe life time of her brother entreth and Leaſethehe 
Qs gart Tal- whole, the brother dieth the other parceners enter into their portions, 


2425 C4/ee the Leffee ſhall hold her portion, 20 H. 6 ful 24. 


70-0477 B'4:- -"The Tepant Leaſerh the whole or parerll for life, in tail, or for hes 


(tons caſe, r 
ec che Lord Paramount nity won ia every farce! for the whole, 7 
fol.129., And where the 
; &c. no apportionment, becauſe the Feoffment is not to hold 


and therefore where ward or tenant alieneth his part, no tenure pre 


titula, but che pareener aſter partition ſhafl hold pro particnta, and l 
exchange to hold in feveralty, and Meſnalty, ſhall not be held pro partie 


a to. i Yo tm : aa... — FRY 1 


enant enfeoffs a ſtranger of the —— to hos 
in * 


la,. 


K_ - 


als 


— — 7 Re” 


eferes err; HA: wen P43 244;fo bo. 


£1 ? 7 29 VEE, 
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Ie, forthe Sratut 
Meftaley held'piy 

If Land held by 20s. 154 7985 given to three joint tenants, one A- 
our ſhall'e, and not pro particuia 31 H. G. fel. JI. 


Y j x 
a * * 1 — — IIS 4 — 0 ——_—_@__ 4 9 T 5 4 
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Ix X | V. "oo 4 Rent he. or or Rent ſecke [tal be appor- 


tioved. | 
at 56 281. 1107 d 2; 1 45 1;to Þ; 

ncor wes A Rent eee 2 1 of parcelt 6k. 
Ge he Grantee entreth into pi reil upon tlie feoffee, --oriteroverech ic 
in an aſſiſe, and aſter brings an aſſiſe of the Rent, it ſhall be apportion- 
ed, and the diſſeiſin of parcell goeth to the Mrit, and the purchaſe of 


| parcel! goeth to the action of the whole, and the recovery by che puiſne 


Title maker it apportiobed , J#itby: faith; contra de riga#ne Faris ; but 
let that paſſe; but if the recovery: were upon the eigne Title, Vale there 
faith, that the whole Rent remains ont of the Land not recovered, 30 
lib. Af P. 12. eAſſiſe zoo. but parcel being diſcended it ſhall be ap- 
r and if the Rent be 10 l. and the Land out of which be worth 
5h. and che Grantee is ſeiſed os parcell of cho land, to the value of 
10 er the ee ſhall be made according to the vulue uf the 
not of the Rent adjudged, 30 A. P. 12. and it ſhalt be Acer 

dog to the value of the Land, not according to the quariticy there- 34 Aſ.1. Aſife 
of &c. | 18. ane Copar- 

A Kent charge of ile granted to husband * wife, he dieth, ſhe — 552 
recovers Dower of the moyery of the Land.::flie would Have dem anded Rent-charge cut 
the moyety of the Rent alſo, but the could not by reaſon of joint re nan L Father Nh 
cy, yet ſhe dethanded-dower ofthe elder Title, of W (5 dieth before 


not, 5Ed.2. Avowry 206, a paͤartition, the 


If Land diſcend to three parceners, out of which the one had Rent _ is ſuſpen- 
charge before, it ſhall be apportianed after ition made .O if he —.— = 
who hath-« Rent in fee purchaſe the Land for life," the Rene chall be fe. bin ii 
nued in bis heir, 34 lib. r 1 $47 e 3.64% 4 Pahl 35 H. revived. 


* * of o A, 4 the +! If nan bath & 
f arcell Land, pends * remt-charge ou 
1.31 H.6: Avowry 46, © 1h 0 le — 30 Af. T's of 3. Ac, 2 


If 20s. be arrear of 100. by the year, he ma he may _—_ if he will for — 


2 A Bug fol, chaſeth par 
Serre fociut 28. Vide Aſſife- 2 X. A.2991 2137 b 70 '' + 155 SE . 
E man hach a Rent charge, or een of Land, u ne 


and tbat acre with another acre dath diſcend hint; dad Anocher, and 2 the rent ſhall he 
partition abe Are ch tis Alotteibt m 1 appornoned,us. 
3 Nu Rs Heal Hold'F Pot 12 


A charge 


uethaurpf dv * recovers . 
chard brought an Allie o Ae * him who l 


part, and it abated for not daming the — — 8 850 2. A: 392: 1 


"2 
— — — — - 1 — LN Mt 7 
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XXXV. II bere and how entire Rent fervire — 
vice may be apportioned , and where another thing _ * 
done. 


F. Land out of which Rent ſervice is due, come into divers hands, the 
one ſhall do the ſuit, andthe others contribute, as it ſeems by 
| but if come to the hands of the Lord, be it by purchaſe 10 
fan. in che whole ſervice is gone, 34 Af: v. 15, for the annuall and intires 
Braftons caſe. gane by the. purchaſe, butif parcell diſcend tlie whole remains 5 
acc. , fol. 16. 
9 C. pelt Tat: 5 ſaid, that Ciaran not aninuall, as 2 & dene 
bors coſe ace. ithſtanding the purchaſe or diſcent of pareell, according to 5 Bil 
fal. Gy. Avewry 152. for there it is ſaid; bar contribution U be uy 
which ſeems not-to be. Lay. 
Although the Lord ſhalt. not have but one ſuit fervice of Lands beingh: 
divers hands, per Marlh. cap. 10.34 Af. vc. yer he may diſtrain em 
Tenant for the whole, and if one do fair, all the reſt are diſcharged,® 
to the Lord, but they ſhalt male Contribution to- the other, 11 60 
_ eAvoWvry 101. 

35 K. 5. . So of every entire ſervice, that there cannot be apportionment; 3 6 
added a horſe, a hawk Kc. 22 £4.4; fol. 36. but 24ers if Contribution ſlall be 
55 male for other ſervice then for ſuit; it ſeemm not, nor for ſuit; WI 
\, by compoſition between themſelves Farzbfoln6211- 7 1 

Where Land out of whieliſuit reall is due, comes into divers hab 
very tenant ſhall do ſuir , notwithſtanding the Statute of Aurib c 
and although that one Tenant hath all the Lands out *of which the-ſuits 
Aue, the Lord ſhall have divers /fuits, and divers amerciaments of f 
for Jl the ſuits, 1 E4.3. eefiiawry or Jandiif Land, out of which Hi 
riot Cuſtome is due, comethidto divers kyhds ,-exery, one thalk: pays 
herriot, otherwiſe it is of Herriot ſervice, 3 34. Ed 3. Herriot 1. a greed 
of ſuit reall, 4'5 EA fol.23:bythis'it ſeems that j jointtenants ſhaſl male 
** one ſuit, Duere of T ae in. common, 5 —_— Fog 

Dsl rn $23 vd 2001-10 
Land be charged to oh oe 15 
| come into divers hands, and L. e cell, Lor 
me, I ſhall have — of no part, becauſe I camot make cg 
burion to myſelf &c. 34.lib. . 5. l g., bur it is to be ban 
es Landis of of the hands df. the ( onübꝰ, foro of that in bis 
. ſhgll have execution, 45 Bas l g 
11 


* 


{ 
1 
> 


* IT 1.4. 13 H:7-f0l-22. But it. is holden that if I have execution 
' apple ee and purchaſe: the fee of parcel}- or it de- 
ſcends unto me by oye of the Conuſors, all my eſtate is — 
per. Bryas 15 Ed. f. fol. 6. and note, that if uit ſervice be due to the King, 
and it come into drvers hands, ever y one ſhalldo ſuit, as well as fuit reall, 
45 Ed: 3. fel. 23. Fitzherbert 156. So of parceners before partitition and 


after wards. 
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W L What things lie in 15 Tenure or may be held. | 


" A. Vowſon in groſſe holden, and the heir was in ward for it, 20 Ed.. 
ATE preſentment 13. and holden by half a Knights fee, 12. Ed. 
3. Darrein preſentment 18. 33.H.6.f0l.34.15 H. 5. fol. 8. & 21 Ed. 3. ſol 
Quare impedit 50. i l ti | 23% ID i 
Vide contra 3 H 7, fol. 3 8. &c. Ed. 3. Mort main 11. It was given in Mort- 
main. | | | | 
The King may grant rent to hold. of him, and ſo may fell to a 
common — . and the King may grant a fee farm to hold per ſervitia 
debita &c. this is Knights ſervice, 44 Ed 3, fol. 45. Grants 47. 10 H. 5. fol. 4 
12. vide Wards, Diviſ. 13. 2 - = 
If. the Meſne grant the Meſnalty in tail reſerving rent, this is a good re- 
ſervation for the poſſibility of eſcheat, but in the mean time it is not 
holden, 1 H. 4. fol. 2. H Ed. 4. 4 fol. 3. and a Eine was levied of ſervices to 
hold of, the Conuſor, 19 Ed. 2. Fines 126. 14 Ed. 3. Avowry 117. . 
A. holds of B. by homage, and 208. 2 d. rent, J. grants to his ſon 
the 208. and reſerves the 2 d. for life, rendring a penny, and aftet grants 
the homage 2 d. and the reverſion of the 20 s. to F. A. attorns, the 
ſon attorns for the 1 d. and alienes the rent iu fee, S. enters for forfei- - 
ture, ſo the rent is holden and by grant of the Reverſion of the 204 
the penny reſerved &c. paſſech as parcell of. the Reverſion, 14 Ed. 3. 
Avewry 117. 1 H. 4. fol. I. Kc. En ; 
A market or Fair lyeth not in tenure, 22 Ed. 2. Dower 157; 
Plaint in an aſſiſe of office of Serjeanty of the Common Bench, 7 Ed. 
3. Aſſlei3 5. So it ſeems it lyeth in tenure as a Formedon of office, 
or of the profits of a Mill, 18 Ed. 3. fol. fog a N 
Covenant to levy a Fine of Tenements and of a Eiſhing in the war 
ter of D. 1 Ed. 3. fol. 4. Fines iS. and that it lieth in Tenure, Hide 40 Ed. — 
3. Tel. 44. But in a Scire facias out of a Fine, by which the Fiſhing 
was. granted to an Abbot, for which he. grants twenty Shillings 
Nest, and makes him not Tenant of. the; oile: This 2 ä 


- 


* 0 — — , ——————— — — —— - 
—— AAS + << ee — 


held no rent ſervice, becauſe a fiſhing lyeth not in grant, nor is aminlghl; 
and it chargeth the perſon, 32 EA. 3. Scire fatia 166, but it Was N 
be ancient demeſne, 40 Cd. 3 fol. 44. RE” 02:7 ha 

An hundred Leet, or Knights fee lyeth not in tenure, and cany 
granted to hold &c. 30 lib. 4 Pie. 0 mom 2 
f a 8 { 
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XX XVII. Where Lands &c. may be holden by two g 
ly, of the one by concluſion, of the other by right. "I 


1. my very Tenant granteth the Land in Tail, Tenend. de capital. Jy, 
Ithe Bonee payes the ſervices to me, and gives notice, I may avowy 
on after as my Tenant by way of eſtoppell; not in right, ſee the co 
ry if it be not by fine, or matter of record, of the tenant in tail 15 


he be Tenant in fee; he ſhall be eſtopped by matter in fact, 2 Ea. 3 9 ! 


eAvowty170. vide 1 Diviſ.13.F.20 Ed.z. Divi/.19.D. © +3" 
2 E,q.6.b.ly If the Lord acccept ſervice of the Diſſeiſor, he is his Tenant by wu 
Cloch. vi. B. r. eſtoppell, 41 Ed: 3. 61.26.48 Ed. 3. fol. 9. 17 Ed. 3. ol. 6. 
avoWw') 93-466. If a ſtranger avow upon my Tenant, who traverſeth the Ayowry, ul 
| this is found againſt him, he is now Tenant to the ſtranger alſo bye 
.chafion,” 32 Ed. 3. A zg. 
It being found that my Tenant holds of the King, and doth ali 
without licenſe, whereby he ſueth an ouſtre le maine by petition, and 
g a feoffment by Charter from the King to hold of him, now he is my Je 
| nant of right, and Tenant to the King by eſtoppell, 32 Ed. 174 
voWry 113. | | BE 
\ A. C. k.; rl. b. So if my Tenant enſtoff the King and take it back again to hold of in 
| acc. 47 E. 3.21 45 Ed. 3. fol. 6. 20 Bb.eAfſ.P.rp. | 1 
| ace, If the King ſeiſe a ward, I am put to a Petition, becauſe another thing 
/ then what I was ſeiſed, 17 Ed 3. fol. 31.37. | * 
Hus band and wife by Proceſſe out of the Exchequer acknowledge t0 
hold of the King. It is holden that he ſhall have ſervice and Ward, al 
the Lord put to his petition &c. So by ſuing of - Livery by a falſe offi, 
the heir himſelf is eſtopped, 46 Ed. 3. fol. 2. . 
If the Husband of a Lady of a Mannor confirm the eſtate of the 
Tenant to hold by leſſe ſervices &c. yet in right he holds of the wist, and 
| by concluſion of the Husband, 10 Ed 3. fol. 22. Avowy 238. © , 
[ 5 If the Tenant acknowledgeth to hold of the Lord by Knights ſerV 
| | by. — 1 _ reth not the Seigniory, but by eſtoppel; 46h. 
P. 13. 39. lib. A. P. 3. | | he ade 
| | But by acknowledging to hold of another by Indenture, the heir ſhull 
| | alſo be coped; if the Eſtoppell diſcend upon him, 35 H. 6. fel 30 
but inthe firſt caſe, the Heir within age ſhall not be bound; if theL 
Tath not been ſeiſed according to the Indenture, 39 A p.3. 


vl 
I 


frowny. | 191 
bf the Tenant for liſe acknowledge the Reyerſion to a ſtranger, by aid, 
prayer, recſceipt or in in waſt, or in ad cerminum. qui preteriie, or by 
Fine; he is alſo his Tenant by eſtoppell, 37 H. 6 fel. 5.5 lib. Ag. 3. 45 
1 Aan if my Tenant pay the ſervices to to a ſtranger, yet he 
nay Afterwards deny him, if heavow by che ſeiſin onely, and may plead 20 
hors d ſon fee, and Keble ſaith, that if Tenants pay their ſervices to a di- 
ſeiſor of the Mannor, they may afterwards deny them, otherwiſe it is 
of an erroneous recovery, 6 H.7.fol.14. but 35 H.6.fo/. 12. all agreed, 
vide 20 Ed. 4 fol. 15. agreed of the payment. e as 
Auers if there be a difference between payment to a diſſeiſor of a 
Mannor, and to a Pernot of a Seigniory in groſſe, for if the Tenants 
v their ſervices to him who hath a void grant, he ſhall diſtrain them a- 


gain, Quere 6 H. 5. fol. 14.7 Ed. 3 fol. &. 3 


— 
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'X X X VIII. Where the Tenure may be altered between the: Y 
Lord and Tenant by their aſſent or act. | 


I is holden, That the Tenant-by Charter may avoid ſeiſim had hy e- 
croachment by his Charter in Avowry, but if the Charter be to hole 
in Frank- marriage, or in Frankalmoigne, and doth not expreſſe the ſer- | 
vice, he may avoid i ſo, 10 Ed. 3. fol. Avo w.] ·ᷓ 157. . | 
A Prior which holds of an Abbot granteth by the aſſent of his Co- - 
vent to hold of the Abbot by certain ſervices, and to pay 100 s. for re- 
lief after every avoydance, and the Abbot ſeiſed of relief, avowed now 
for it, and well by the Deed as for ſervice; yet without ſuch deed a man 
ſhall not have relief of a religious houſe, 20 Ed. 3. Avowry 124. Ser 
an Avowry for: Herriot Cuſtome upon a-manof Religion, A. z.'Ed.2... | 
Avowry 178. - E 175 OE | 
E the Tenant grant that the. Lord ſhall diſtrain in other Land for hip 49 E A. The -- 
ſervices;this ſnall not alter the tenure, but ſhall be as a penalty, He n anger 
9 20 #b. A. P. 1. agreeth, where he grants at another place c Fate + on 
If my Tenant who holds by 108. grants to hold by 5 s. yet Eſhall have N Thignt th -+ 
10s. per Pigot, but Bryan ſaith, that I ſhall have but 5 s. by the eſtoppely hold by ire 


20-Ed. 4 fol. 16. | 1 ſevicesit the: 
It is holden that a Tenure ſhalbnot be changed by grant of the br yer ag 


nant in Socage to hold in Knights ſervice, if che Lord hath not been ſo j is - 
ſeiſod, and theſe caſes are by — indented, 3 9 lib. . 410 f. ei ary & be 
The Lord by Homage, fealty, and a pound of r, may releaſe or lands diſchar- 
confirm to hold by the pound of pepper onely, but he cannot reſerve a- % of - the an-. 
nother ſervice, nor increaſe the Tenure as Lord and Tendnt of tyre 8.5. 2 
eres; che one holds by 12 d. the other by v. du and the Lord confirms the 8 
eltate in both te hold by 4 d. it ſhall not iſſue out of both: nor _ 
. | | che 


the acre holden before by a penny, becauſe he may not increaſe, & 
may change the Rent for a Roſe, 9 H:. fol g. where he confirms in 


Lord, Meſu, & acres by the name of eight acres to hold aleſs Rent, the other ac 


1 not charged of the old Rent, but it goes to the whole, &c, 7 Ed. A 


to held in * 


leaſe to an Abbot his Tenant to hold in Frag. 
Andwilby,t 


was by tbe 
Meſn, and not 
by the Lord Pa- 
ramount. 


becauſe the King had nothing in the Land, 10 H. 7. fol. 23. 
the eſtate of the Vide 49 Ed 3. where the Lord confirms to the Meſn to 
Tenant to bold Service, Confirmation to hold by a leſs Service of the ſame natures 
by Reſc. 7 E. good, if the Tenant be in poſſeſſion at the time, but not if diſſeiſed, 14H 
| — br 47 01.38. 55 F d 0 
75 Void. : 


» al 
. 


7 Elix. Oy. 230 : 5 | F OE — 
the Lord in Kt. > | | | 1. | 
= __ % XXXIX. Tenants in ancient Burrougbs and Cities, and ll 
bold by a Priviledges. 

the reſer® | / . | _— 
— op _ Reſcription that thoſe of B. have been uſed to be ſued by Wia e 
before erected, L right Patent of Land, ec. and to proſecute in the nature of what Wi 
and the old Te- they will, is good, for an ancient Burrouꝑh, as Exeter, ſo that they 


7545.4 deviſe Land. Or that the youngeſt Son inberits : So the uſages 


E. 13. E. 4. 11, Cuſtorns of ancient Demeſn, and yet the King cannot grant ſuch f 
21 K. 461. c. chiſes at this day,z7 H.6.fol.27.1 2 Ed. . fal. 18. 40 lib.eAf. P. 3 5. wht 
.. 01. & 10. it is ſaid, that all ancient Burroughs and Cities are of record in The Exc 


E. 3. Avowry 
260 a, quer. 


- 


Ancient Burroughs where Land is deviſable, and holds plea Ex gram 
querela; they are not taxable to fifteens, 46. lib. Af. P. 41. - 
The Kings Writ runs not in London. Wales, or the Claqua Ports, but 


this is by Parliament : But they may nor preſcribe that the Kings Wit 
runneth not here without other matter, 2 C d. 4. fol. 1. & 19. And in Luv 
Fer and ¶ heſter, the Kings Writ runs not, 2 EA. 4 fel. 23. ene 
In an Aﬀſe of Freſh force in wich. 80d falſe Judgment brought 
there, becauſe they uſed time our of mind to have Suitors chere, and to 
be ſued before the Bayliffs, and the King granted that they ſhould * 


% 


out of their liberty, but that they ſhould bold plea as they were 
— this ſhall not alter their Cuſtoms, 3 1 Cd. 3. falſe f̃uagment 8. ſo 
that ſuch may preſcribe to hold plea, not to have Conuſans, 9 H. 7. fel. i i. 
3 Ed.. fol.) 9.& fel. 23. (en "4 ; 
The Eſcheat of all Cities belougeth to the King, Ex mere jure of 
whomſoever they be held, 2 Cd. a. Eſchaat 12. 
A Citizen is he who is born within the City and inheritable by diſcent 
within the City, or he that is reſiant and taxable to ſcot and lot, 3 8. ib. 
eA([.p.18-preſcription 34. It followeth not that he is a Citizen who hath 


Land within the City, vide 45 Ed:3.f01.26. 


— 
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XL. Where notice ſhall be given, and is materiall in another A- 
Gion then Auomry. 


F a Condition of an Obligation be made to wait upon 7. S. every time 

that he ſhall come to D. he ſhall take notice of it; and if he be co ac- 
count before Auditors aſſigned by the Plaintiff, he needs not to take no- 
tice , and where it is to enfeoff the Plaintiff he ſhall hold, Ce. 8 Ed.. fol. 
12. Arbitrement 15. 

A mag recovers in Warranty of Charters Pro loco & tempore, yet he 
ſhall give notice if he be ſued aſterwards, 8 Ed. 4. fol. 17: And if the Ordi- 
nary refuſe my Clark for Non. hability or Crime, and preſent within ſix 

months without notice, I ſhall have a Qare Impedit. So after ſix months 
8 Ed 4.fol.2-38 Ed.z fel. 2. So of Reſignation, 1 H.7.fel.g: 

My Tenant may pay his rent arrear without notice, where I recovered 
damages, ſo it be arrear for one or more years,39 H. ö. Bar 79. So he may 
tender it to the Executors without notice given who are Executors, 

21 Hs, fel, 27. Garniſbment 10. | 

If the King grant unto a Town, that if Toll be taken of them, that 
they may take their Goods again in Vithernam, they ſhall give notice 
therof, c, R. z. Grant 108. 

It was ordained by Parliament that certain Lands ſhould be ſeiſed into 
the hands of the King, and reſtored to the parties: And in a Soi. fac. for not 
reſtoring againſt the Patentees, they were excuſed becauſe they bad not 
notice, but immediatly upon notice they ought to put them out of their 
hands, 4 3. Iib. Af p. 29. Traverſe 26. But the contrary was held in a Pre- 
munire, and that every man ought to take notice at his perill of the dau- 
ger of the Statute, P. 39 Ed. 3. Attorney 36.But the Kings Juſtices in Jud 
ment need not take notice ofa particular act, c. but the parties mu 
plead it, 13 Ed. 4 fol.8, | 

If it be found in Pure patrouatus that the one party hath Right, be ſhall 
take notice therof at his perill, and ſhall make requeſt within fix months, 
otherwiſe the Or linary may preſent by Lapſe, 34 H.6. fol. 13. 105 

2 a = & eſſee 
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Leſſee for life makes a Leaſe for years and dieth, the Termor ought-t6 


remove his Goods immediatly, and take notice, & c. and the reai 1 

ſpace which he ſhall have ſhall be ad indged by the Juſtices, having regau j 

to the diſtance of the place where he died from the Land leaſed , . 
muſt take notice at his perill in convenient time, 22 Ed.. fel 27. 

t 

3 „ — ö 

XLI. How 4 Rent - charge, or ather Services, or other thing Pr 


be made parcell, regardant or appendant to a Mannor, t 
Lordſhip, or Land, or other thing. 


7 Pon Paitition, a Mannor is allotted to one Parcenor, and Rent om q 
certain land for Owelty, &c. this Rent is regardant to the Manngy, 
and paſſeth by grant of the Mannor. But if Land parcell of a Mannor be 
aliened reſerving Rent, this Rent is parcell of the Mannor, 22 lib. A 
53. Aſſiſe 224, And if upon the partition the one Parcener doth C. 
nant with the other to diſcharge, &c. of ſuit ofthe Land, this Covent 
is re gardant, & c. and the Feoffee of the other ſhall have it, 42 Ed: 3. fal, 
Covenant 17. Vid Covenant Diviſ.4.2 H: 4. &“ Diviſ. 5. throughout. 
A Lord who hath a Chappell within his Mannor makes a Church oft 
by preſentment, this Church is regardant and appendant to the Manet 
21 Ed:4-fol.1. Juare Impedit. 
H: ſeiſed of a Mannor with the Advowſon appendant, S: levies a Fint 
of the Advowſon to H: upon which it is agreed that S: ſhall preſent 
one turn, aud H: another, this is a ppendant for H: and in Groſſe fors. 
but if H: had levied the Fine, &c. it ſhould have been in groſſe for both, 
43 Ed; fel. 35. Qnare Impedit 134. But ſee iftwo Parceners have an . 
vowſon appendant to a Mannor, the Mannor is allotted to the one, und 
other Land to the other, without ſpeaking of the Advowſon , this isin 
groſſe for both: So if they agree to preſent by turn. But if the whole 
Mannor and Advowſon do deſcend to the one, after it ſhall be appendunt 
again,2 H:. fol. 4. 13 Ed:3 Quare Impedit 58 But 43 Ed:3.fol.35.contri, 
and that it remains appendant by turn to him that hath the Mannor, . 
and it is agteed, where there is no parti: ion of the Advowſon, that it 
ſhall remain appendant, 17 Ed. 3. fol. 38 Qnare Impedit 69.1 g Ed ;. Qu. 
re Impedit 59.13 Cd: 2. Quart Imp. 170. | 

It is ſaid, if a Mannor with the Advowſon appendant deſcend to three 
Parceners, who make partition and preſent by turn, the Advowſon re- 
mains appendant for all, but if there be three Mannors, wherof one hath 
an Advowſon appendant which deſcend , and every one hath a Mannot) 
agd preſent by turn, by 1 this is in groſſe for them all: And if 
the elder Siſter hath the ſecond preſentment, and the younger the firſt, 
it is 2gainft common right by Pole, but the Book is — 13 Ku. 3. 
Quare Impedit 58. | * 2 1 
tee 


leaſe to the third all their 


ll A. 3h. 


of a Mannor with a Hundr apt, two re- 
ighe in che Hundred, yet this is appendant for 
the third part, and in groſſe for the reſidue, and paſſeth not, & c. 33 H: 
65 


_ hath uſed to preſent at every ſecond avoidance, as appendant 
to his Mannor, may declare that the Moyety is appendant, not the whole 
Advowſon to every ſecond avoidance. And if two Joynt · tenants of a 
Mannor to which, cc. and the one alien bis part of the Advowſon, this 
is in groſſe and appendant to the other Moyety, 35 H. 6. fol: 33. 

The Mannor of D. bolden of the Mannor of S. Eſcheats, now the 
Mannor of D. is parcell of theMannor of 5. and the Advowſon appen- 


These Joynt-tenants 


dant to it ſhall paſs by grant ofthe Mannor of S. um pertixentiis : Bur 


if both Mannors come to the King by forfeiture for Treaſon, the one is 
not. parcell of the other, becauſe this is by Prerogative, and not by or- 
dinary Eſcheat, 6 Ed: 3.fol.32.32 H:6 fol g. 

Advowſon of an Abbot or Prior appendant to a Mannor , as of the 
Church, 18 &4:3 fel. 1 5. 2uare Impedit I5ñ I. and the Vicaridge appurte- 
nant to the Mannor to which the Advowſon is appendant, 7 Ed. 3. fol. 
Aare I mpedit 2 1. vide 22 H.6.fol.25. 2 ware Impedit 82. | 

A man ſhall make plaint of a Corody appendant to a Bayliwick , with- 
ent. demanding it alſo,18 Ed. 2. Af.377. So of any other Aſſiſe 

Common of Turbary cannot be appendant to Land, for the grant of 
ſuch Common Qsantum perti net ad duas bovatas terre is not appertai- 
nant but in groſſe,7 £4:3.f0/.43: Af.134:quere for Herle ruled it not, but 
ancient Hide and Gain granted ( um communia in 100. acris more & bru- 
ere, this is Common appendant, NA. 15 fd. 3. Al. 111. : 

Aſſiſe of Eſtovers appertainant to two houſes, to burn, repair, incloſe, 
— to incloſe two acres of Land, c. and to do other things, 7 Ed: 3. Af. 
138. 

A Leet may be appendant to a Mannor, Houſe, or Land, not to a 
Chappell, or to a Church, 10 E9:3.fot:5, Leet 8. 

Wreck of Sea may not be ſaid co be parcell of a Hundred, but Preſcrip- 
tion that he and all the Lords of that Hundred, &c, have had Wreck, 
Waife, Stray, &c. within the Precin is good; 11 H. 4. fol: 15+ Preſcription 
25 # 754 9.Cuftom 14, But agree that it is parcell of a Mannor, 11 

4. fel. 1 5. | 

Meadow may be appertenant to Land, and by grant of the Land Cum 
pertinent. paſleth, 3 Ed. 3. fol. 3. Bar 298. Common of Fiſhing may well be 
appendant to a Mannor, or « bouſe, and three acres of Land, 4 EA. 4 Fol. 
29.Commoen 8. 

Common of Paſture may be well appendant to Land, but it may not be 
appendant to a houſe, 15 Ed.2-preſeription 51. 
Frankfold may be appendant to Land, and made in groſſe, 1 £4.3 fal. 
l. vide that it may not be made in groſſe but by cuſtom, 11 H. 7. fel. 25. 
5 H. 7. fol. g. 

Cc2 If 


F 3 
Auomry. 


If the Hus band alien an acre parcell of a Mannor, with the Advowſon 


and the alienee preſents , the wife ſhall not preſent untill the acre ben 
covered, but if Tenant in Taile or Fee alien, &s. now the Advowſonis 
appendant to the acre, and the iſſue ſhall not preſent till it be recom 
red, although the alience bath not preſented, 43 Ea: 3: fol: 25: 17 EA: 


fol:3: 6 Ed: 3:fol.56: Warranty 61: 13 H: 4: Grant 88 vide 22 Ed:3:ful.6 


That the Preſentation of the alienee grants not the poſſeſſion againſt thy 

wife, and the reverſion of the third part of the Mannor , and of the ag. 

vowſon aſſigned to the Mother of the wife, for Dower ſhall not paſs by 

the Feoffment of the Husband after, Feoffrwents I 16: and if the alience 

after preſentation alieneth the Advowſon reſerving the acre, the Wit 

may preſent without recovery ofthe acre, per cui in vita, 17 Ed: z. f 
Darrein preſentment 9:43 Ed:3 fol: 25: 

A man ſeiied ofa Mannor with the Advowſon, aliens it, Cum pertiumt. 
except forty acres of Land, the ;Advowſon paſſeth as appendant, by the 
fame reaſon it ſeemeth,if he alien forty acres of land Cum pertinent.cxcept 
the Mannor, the Advowſon paſſeth not, 14 Ed: 3 eftopple 166: 5 E 

fel: 66 Livery 7: | 

Note that one Advowſon may be appendent to another, 24 Edz fil 

30 Quare impedit 13: 

Finch ſaith, That if a man grant an Advowſon in groſſe with an acre 
as appendant, and he preſents at the next avoidance, that hee may make 
his Title as appendant or in groſſe at his election, &c: 43 Ed: 3 fol: 14: 
Dnare impedit 135: 


— — —— — ' —y—̃  — 
— — — — — 
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XLII. How a thing appendant may be made diſ-appendent, and 
by what Act. 


Man diſſeiſed of a Mannor, to which cc. acknowledgeth a Fine ſa- 
1 Releaſe of the Mannor , and of the Advowſon to the Diſſeiſor, who 
render the Mannor Cam portin. to the Diſſciſee, and it was holden that 
the Advowſon. paſſed not by the render, becauſe it is not mentioned, and 
now it is not appendent, and that it paſſed not by the releaſe without be. 
75 mentioned, for the ſame cauſe, 12 Ed: 1: Itin. Grant 78. 18 lib: A. 

52. | | ; 

A man ſeiſed of a Mannor , to which, &c. gives the Mannor in Taile; 
the Advowſon remaines parcell of the Reverſion ; but if afterwards he 
grant the Reverſion to the Donee in taile, the Advowſon is now in grols 
The fame Law is, if he give the Advowſon' firſt in taile, and after gives 
the Mannor in taile to the ſame perſon, 44 Ed:3 fol: 16: Qaare impedit 
137: But ſee contrary to this caſe, 38 H 6 fel: 43: Craxt, and note the 
reaſon in Littleten in jointenancy, that by Leaſe of the one joyntenant 
£0 a ſtranger for life, the Reverſion is ſey ere. 1 


rr 1 


a wo © as 


«ea way 


Avoyry v. 

The King grants the Wardſhip of the Mannor of D. to B. without 
ſaying Cum pertin, if the Grantee preſent as Guardian of this Mannor to 
the Alvowſon appendant to the Mannor of S. he is eſtopped to ſay, but 
that it is belonging to the Mannor of H. aud then it paſſeth not, becauſe 
it is not named, 24 Ed.3.fol.30. Quare Imp 12. Oc. | 

Diſſeiſee of a Mannor preſents to an Advowſon, where he could not 
enter into the Mannor, and good; So after his entry into the Mannor, 
although that the Diſſeiſor bath preſented before per Fitz fol 36.33 H. ö. 
fel.37. But the Diſſciſce of a Mannor may not occupy Common appen- 
dant, becauſe it cannot be ſevered, 29 H. 6. fol. 33. 


— — — 


XLII. YVVhere Tenant by ſafferance may be, and who ſhall. be 
aid to be Tenant by ſufferance. | 


e made a Feoffment of all his Lands in D. except one Chamber, and 
afterwards makes bim an Eſtate alſoin the Chamber, and died in 

the Hall, and his Heir brought an Aſſiſe, and was barred, becauſe the 
Father claimed nothing in the Hall but at the ſufferance of the Feoffee, 


ſo no diſcent, otherwiſe it ſhould have been if he bad entred without his 


aſſent or claim, c.11 Ed. 3. Aſi/e 86. 440 f : 
But the entry of the Father by the conſent of his Son Infant, and his 
Feoffee, is a Diſſeiſin be cauſe the Infant cannot conſent, 11 Ed:3. Aſiſe 
$7.13 Ed. 3. Aſſiſe 9a. 14 
The Husband leaſeth the Land of his Wife for ſixteen years to S. who 
dietb; P. his Heir enters, claims the Term, and takes to Wife K. and 
dies within the term, the firſt Wife (her Husband being now dead) would 
enter, K. would not ſaffer her, wherby ſhe recovers againſt X. as the 
firſt Diſſeiſor, for by denying of her entry, the Diſſeiſin began, and the 


entry of the Heir before was no Diſſeiſin, becauſe he claimed nothing 


but che Term : So Tenant by ſufferance, and his dying ſeiſed is no diſ- 
cent, 11 Ed. 3. Aſſiſe 88 But if no Leaſe had been made, and the Heir, or 


any other had entred claim a Leaſe, or Wacdſhip, I may have an Aſſiſe 
againſt him at my pleaſure, or may admit him Leſſee or Guardian, 28 


lib Aſſiſe p*11: Aſſiſe 264. and if he demiſe to T. I ſhall have an Aſſiſe ot 
accouat againſt T. ſo a diſſeiſin at my election. | 
A Diſſeiſor enfeoffeth his ſon, and takes the profirs in the Aſſiſe, the 


Infant ſhall be named, for he ſhall be intended to take the pr fits accor- 


dingto the Feoffment, if he diſclaime in the Land, if it be not proved 


that he took them to his own uſe, 13 Ed, 3: Aſie 92,8 Ed. 3. fol: 64. 


= lib:aſs. p.9. Aiſſe 205. The entry ofthe Father is a Diſſeiſin if he claim 


If Tenant by ſufferance alien in fee, both are Diſſeiſors, Ita ; uod viven- 
te altero, &c. ſo of a Termor or Guardian, 8 E. 3. l. 64 A 149.28 5 
Le © 


Aſ:p.1t; 10 E. 4 fol. | 
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108 foonry. 

Leſſor enters by conſent of the Leſſee, who removes his Goods, 
is a ſurrender, but if he enter without his aſſent, this is a Diſſeiſin, N 
3f0.74 Ao. I 46, | : We. 

If a Termor hold over his Eſtate. H#ſey ſaith, that he is Tenant ſq 
Fee, becauſe he is in by wrong, but be is no Diſſeiſor becauſe he ente 
Tit le, and therfore diſcent ſhall not take away the — 22 Bd. 4% 
38. and ther fore there he ſhall not traverſe the dying ſeiſed in fee, yi 
11 EA.; Aſ.88. 3 

If Tenant yur autre vie holds in after the death of C eſtui quae vie, le 
Tenant in the fee, and the Writ zgainft the Leſſee ſhall not abate hy 
death of Ceſtui que vie, ſo he is not Tenant by ſufferance, but not al 
ſeiſor. Soatſon, thought of another Tetmor that he is Tenant iuſ 
18 E.4fel.25.22 Ed.4.fol.38.9 Ed.qfol.s. 

Leſſor at Will dieth, the Leſſee paies the Rent to the Heir, this is 
and he is not but Tenant in ſufferance, 21 H. 7: fol. 38. 


— 3. _ 2 ett. tt, 
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XLIV. Who is Lard of a Town, and iu what place he ſhall mi 
his Pound. : 


: 


ILIE is not Lord of a Town, who haththe Town in poſfeffian, wi 

ITrenant, and be s Lord of whom the Town is holden, and ifthen 
divers Meſnes, every one is Lord of the Town, 22 H. 6 Preſcription fd 

If one diſtrain for Rent or Services of his Tenant in Fee for life, och 

years, he ſhall not make a Pound in the fame Land, but he hl wherel 
diftrains his Tenant at will, and it decermines his Eftate , But for Dam 
feaſant a man may make bis pound in the ſame Land, 14 H. 7. Av 
263. So note, Avowry good upon a Tenant at will, or a Copy 
for Rent,H.6.R.2. Fvowry 86, | 


— ww 


— „ 


XLV. Avowry for Fran: fold. 


Reſcription to take Sheep by night, which feed by day for fokiaps 
is good, 5 H. 7. fol. 9. Preſeriptias 21. for manuring the Land. 


— 
nd 


— — 
n 


XLVI. What ſhall be ſaid to be Service. 


A Tenant was bound to find a houſe for the Lord for kee ing of la 


Court from three weeks to three weeks, and it was beld to be dc. 
vice, emp. Ed. 1. 0 


2 


- One held to find two ſhillings to the aid of the Sheriff yearly, and two 
*— to the keeping of the C of Recke; and it was held to be Ser- 
vice, although it ſhall be done to a ſtronger, and the Avowant ſaid not 
that be is charged therwich, 16 E d.3.Avevry 93. 

One held by incloſinga Quick-fet herewith a Pale, 32 Ed. i. Avolvry 
245. - | be 5 


11 


2 
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XLVII. Avowry for a Diſtreſſe talen in i be high Street, or out of 
his Fee. 


Dif: taken in the high Street ſhall not abate the Avowry, but he 
is put to an Action upon the Statute 11 R.2. 


— 
—_ — — 


XLVIII. Temure by theſe words, Rendring Rent or all Services, 
and doing to the chief Lords Services due, or to bold of 
the chief Lords. | 


| A. Feoffinent rendring a penny for all ſecular Services and demands, Ee 
11 ſervicia debita, here he holdeth of the Feoffor as 
be held over, &c. But if the Feoffee be diſtrained by the Lord Paramount 
for any ſervice of the Feoffor, which lye which he ſhall have in payment, 
he hall not have à Writ of the Meſa, if they be to be done by another in 
proper perſon, & c. So by theſe words, Faciend. cc, he is not bound to 
pay the Service to any but to the Lord next Paramount of his Feoffor, 
quare, and here it was agreed, if the next Lord releaſe to the Meſa to hold 
by leſs Services, c. the Feoffee ſhall have the advantage and ſhall hold 
of bim but as he held over, 49 Cd. 3. fol. Io. Account 44. The ſame Law is 
of a Gift in tail made now by ſuch words, 2 Ed 3. fel. 33. Avewry 170. 3 
Ed. 3. fel. 12, Avowry go. vide H. 1a. H. 3. Mardi 1 5 2. hic C. vide 31. lib. 
A. P. 30.25 Ed, 3 fel. 46. 13 Ed. 3. M arranty 92. 
Feoffment before the Statute of parcell of a Mannor to hold of the 
chief Lord, and yeilding to the Feoffor Lord of the Mannor two ſhillings, . 
now he holds of rhe Feoffor, end not of the Lord, 22.156. A P.53. 
Gift in tail, Tenend. de capital. Dominit, this is void, and he holds of 
the Donor, 2 Ed. 4. fel. G. 4 H.6 Fol. 20.45. Ed 3. fol. 27. vide Herle ſaid,” 
that the Lord ſhall have Ward by theſe words, and the Donor the Ef- 
cheat,6-Ed.3.fol.Eftoppell 121, 
lt ſeems the King may chooſe whether he will have the Donor. or the 
Donee to be his Tenant, but upon a Giſt in tail, this remainder in Fee 
ta hold of · the Lotd, this is god, 4 H. 6 fal. 20.45 Ed. 3. fal. 7. 
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terra releviari debeat pro dimidia marca tant. releviar. pro Wardis, 
giis, et ſingulir eæactionibus, in this caſe no wardſhip nor relief is to be 


Avomry. A 


Gift in Frankmarriage, ſalus forinſeco, and afterwards grants the (@. 
vices; ſaving the Reverſion, the Grantee ſhall have the Ward, N 


7 


lex. 26 lib. A.. P. 66. 25 
One renders by Fine for life to hold by the eleventh part of a Knighes 
fee, the remainder of parcell to a ſtranger to hold by the twentieth Par 
a ſee, the remainder of another parcell in tail to a ſtranger, to hold of 
Donor &. faciend. to the Lords ſervices due for the Donor, and theft 
reſervations are gone, for ilby faith, that Tenant for life, and hen 
remainder may not hold by ſeverall ſervices, and ſpecially by diverseſeys 
ges, 19 Ed 3.Fines 7t. | 5 

Feoffment tene nd. quiete & libere faciend. ſervic, forinſeaum quantum pw 
tinet, now he holdeth of the Donor, but if he had ſaid faciend. foriaſum 
cap. Dom. he had had held of the chief Lord &c. 12. H. 3. Mardi 152 
de ſupra A. 3 8 

An Abbot was enfeoffed to hold by certain ſervices pro homagio, andal 
demands, ſalvo tamen — * quando currit, yet the homage and Ku 
ſervice is taken away by the firſt clauſe, & it ſhall not be revivedby the 
ter, which is contrary and cannot ſtand, 19 Ed. 2. Avowry 224. bitth 
terwards he ſhall do ſcutage, which is ſocage, for this agreeth to theyre 
miſes, but if it had been ſaid, ſal vo foriuſeco, this is Knights ſervice 
the firſt caſe. 

Tenant in Socage grants in Tail, rendring 12 d. for all fervices, ſaw 
forinſeco &c. and there it was held, that by this laſt clauſe he ſhall hol 
in Knights ſervice, if the Land be fo holden over mediately or immeb 
ately, 26 Jb. Aſ.P.66.Grants 75.8 Ed. 3. fol. 67. Avowry 154.vide 25 
3.fol.10.5 Ed. 3 fol. 10. 

Note the difference before of Feoffment pro homagio &c. ſalve ſcntagia 
there he ſhall pay no eſcuage, but that which is ſocage, and whereits 
ſaid, /alvo forinſeco, it is Knights Tervice, if the Land be ſo holden ofa 
one, 19 Ed.2. 26 Aſiiſe, 8 Ed. 3. & 31 lib. A. P. 15. & 30.13 Ed. 24 
vowry 89. 55 

Land given to hold by rent for all ſervices ſalvs forinſeco &c. et fi predil 


paid, 31 (ib. AP. 15. | 

Feoffee to hold by 6 d. for all ſervices, et ex iis 6 d. ſolvi debet ſe 
tag. this is but Socage Divi/.29 A. So Feoffment to hold by 2 d. ande? 
cuage is Socage, 3 /ib. Aſ.P.30. ſupra D.19 Ed.2. 

Feoffment to hold by homage for all exactions, or by Homage Feil 
and eſcuage for all ſervices and demands, it ſhall not exclude any 
incident to Knights ſervice, but from ſuit of Court, and the like, 141 
4. fol. 2 Avowry (o. &c. 

Land given in Tail for homage and ſervices to hold by two marks for 
all ſervices, exactions, and demands, ſalvata Fecta curia. Halls, he 


by Fealty and homage, and the ſervices reſerved, but the relief is t 
4 


| : eAvomy. 
away by the word, demands. Thirn. alſo thought that Homage is ta- 


ken away by the word, demands, which comes after, but it he had ſaid to 


hold by 2 d. for all demands, ſe/v2 bomagis or forinſeco, he ſhould have 


had theſe ſervices, becauſe reſerved after the word, demands, 13 R.2,4- 
vowry $9. but it ſeems that the word (for all demands) excludes eg 


the ſervices not compriſed in the deed, 14 H.4. but there (tenend.) refen 
to all-fervices in the deed, but not in 13 R.2,@- 13 R.2.he ſhall have ward 
and marriage, Qzers for he ſhall not have relief, ibidem. OE. 

A Prior gives Land to . pro homagio & ſervicio ſuo, reddend. ſueteſſo- 
ribus ſuis, 2.5. pro omnibus ſerviciis, exaltionibus & demandis, ita quod le 
Prior nec ſucceſſ. ne demander niſi homag. et 208. &c. it was holden that 
the heir need not do homage by theſe premiſes, nor the aſfligne of W. 
when the deed goes further, Ita quod &c. vi homag, et 208. it makes the 
homage perpetuall, ſo the premiſes alter by the concluſion, 8 Ed. 3. fol. 
67-Avowry 154. 

Feoffee before the Statute rendring Rent, without ſaying to whom 


Kc. he ſhall hold of the Feoffor, 8 Ed.; fal. y 3. A1 47. but if nothing 


be reſerved, nor no Tenure expreſſed, he holds of the Lord Paramount. 
So if he faid reddexde 2 s. the Feoffor ſhall have it as rent ſecke, 33 Ed. 3. 
Annuity 52. Laicon agreeth that reddendo is not a word to make a te- 
nure, 21 Ed. 4. fal. 62. but this is not Law, for a Feoffment reddendo 2 d. 
to the Feoffor, et fac, to the Lords &c. he holds of the Feoffor onely, 
49 Ed,z, fol. i o. and Perkins f. 121. and holds of the Feoffor where no 
tenure is expreſſed, 3 lib. Af.P.8.45 Ed.3.fol. 15. Ceſſ. 15. 

Feoffment to hold of him by &c. during his life and doing capit. Do- 
minis ſervices due &c. after his death to hold of the chief Lord for ever, 
it is held that he ſhall hold of the Feoffor during his life, and afterwards of 
the Lord &c. and note it was after the Statute of 2ui4 emptores terra- 
rum, 2 Ed 2 .eAvowry 185. 


Feoffment to hold by ſervices due, is of the Feoffor, 44 Cd. 3. 


fol. 45. 


i 


XLIX. Where the King may make 4 Feoff ment to bold of 
of himſelf, 


'O> holds a Barony of the King, and alienes parcell before the Sta- 
Jute to hold of him without licenſe, the King ſeiſeth, and renders a- 
gain to hold of himſelf &c. how this ſhall be held, vide 20 £4.3. Aſſſe 
122.124. 


201 
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L. Where the Name of the King ball be in chief, why 
ot. . 


L holden within the Cinque ports holden of an Honor being ate 


ted to the * as parcell of the Honor, 49 Ed.; fol. 24. Prin 
35. So not holden in chief of the King, and yet all the mean Seigniong 
are extinct, Vide grant le Rey. Diviſ. 24.47 Ed 3. fol. z r. 7 
If Land holden of any Honor comes to the Kings hands who alienes t 
it is held of him by Priority , although by poſteriority before, but he 
ſhall not have Prerogative of Lands holden of other Lords thereby, wid 
proves that the Mannor is not held of him in- chief, but as of the Hong 
&c 5 Ed: 3. fol. 4. Prerogative 20. | | 
If an Honor come to the King by common eſcheat, whereof a Mu- 
nor is held in Knights ſervice, now this Mannor is held of the os | 
Knights ſervice as of his Honor, and not in chief, 5 Ed. 3. fol. 4 anf 
Prerogative 20. Quære if it come by forfeiture, 26 lib. A . P. 57. U 
vi next following. | 
All Lands coming to the Kings hands by forfeiture of Treaſon are held 
in chief, 46 Ed. 3 Petition 18. & 19. 


= * — ll — 
— — ' — 


LI. Where the King ſhall be ſeiſed in right of his Crown by for 
feiture, and where otherwiſe. 


He King ſeiſed the office of Chamberlain for forfeiture, now he had 
it in right of his Crown, for this office, and the office of the Mar- 
fhall are de Pure Corona, and by the ſeiſure he defeats mean intereſts, a 
though the officer were Tenant in tail thereof, 11 Ed.4. fol. 1.Grants 25- 
If a Mannor which hath a Franchiſe come to the King by purchaſe or 
forfeiture, whether the Franchiſe be extinct, vide 43 lib. A. P. 1o. 
One holds a Mannor of an Honor, and dieth, his heir being within 
age, who makes agreement with the Lord of the Honor, and enters at his 
full age, afterwards is forfeited to the King for Treaſon, now it 4 
holden, that the Mannor ſhall be held of the King in chief, by # alen, 
bur the book is not ſo, but that he'being within age ſhall anſwer the K 
of the iſſues &c. but if the Mother were Tenant in Dower of ap cell 
and dieth, and he was alſo ſeiſed of other Land in fee after the forfeiture, 


and they were ſeiſed untill the heir ſue his livery, 26 lib. A P. 57. Live 


33, and it ſeems that the Mannor ſhall not be holden in chief, but if tbe 


Mannor and the Honor come to the King for Treaſon, he ſhall be 1 


. 0001) » 
in Fare. cer of both, and tho one not holden of the erber 6 Bd. 3, fol. 
en Andif the Honor onely come 10 the K Wm, an 
the Mannor is of the nature of the Cinque ports, it thall remain in the 
Gme,49 Ed 1 fal. 24. which it ſhould not be, if it; held in chief, for if 
Land haldenin chief be inthe Cinque Ports or in Hi, the Kings Wric 
runs not there of them, and are not pleadable there &c. as where a Ca- 
ſtle or County there comes to the King for Treaſon, and he giveth it in 
tail it was pleaded here, 39 Cd. 3. 3. urisdiſtiom 23. ver 

Certain Lands found to be holden of the King, as of his Honor of g. 
by Knights ſervice, and that he hath aliened upon condition, the other 
traverſeth, and the alienation found without Condition, but no O#ftre le 
main till tried. If the Honor were an ancient demeſne of the Crown, for 
then he ought not to aliene without licence, but if the Honor come 
by common eſcheat, the Mannor is holden in Knights ſervice, and may 
be aliened without licence, 42 lib. Af. P. 6. Traverſe 24. 

See well of this in Grant; le Roy Piviſ.24. 1585 

Tenure to find a man in war whereſpever within the foure ſeas, is grand 
8er jeanty, and if he cannot find another, he ought to go in his own per- 
ſon, and relief here ſhall be to the value of the Land by the year, 11 HF. 
4 fol.7.Bar 184. Se more Fards Divi/. 40. = | 


2 
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LII, Where a man tay plead in abatement, and may alſa auom, 
and how conclude, Vide Replevin Diviſ. 2. 


Vowry was for fealty in another Town, and the plaintiff was com- 
pelled to maintain his Writ, although that he concluded in Barre, 
31 Ed. 3. Avowry 110. Vide Divi/.21. | 


8 . A 


— — — 2 — — 


2 — _— 


LIII. 4vowry for fifteens. 


Tx Collector appointed Dezener of the Town to diſtrain for fifteens, 
20 Ed.3. Avowry 130. and he avowed it without ſhewing his war- 
rant, P. 1 2. Ed. 3. Mrans faits 65. 


— 


— 


LV. How an Avowry may be made of beaſts delivered by Wy- 
thernam, and how in the ſecond deliverance. 


Eplevin of kine, the Defendant avoweth the taki 
faith, that the plaintiff was _ ſuitin another Rep 
42 


of 2 heifer.and 
vin, and theſe 
s. kine 


R 


ing for Treaſon, and 


203 


kine remain with him in lieu of others by wWytbernam, and compel 
to anſwer to the ſuppoſed taking, for the Avowry is underſtood of che 
firſt taking, 2 EA g. fol. Avowry 171. of 
In a Replevin of three heifers, the Bailiffe acknowledgeth the taking 
of three oxen, and the plaintiff was non ſuit in a Replevin, and fort 
three oxen claimed, the heifers were delivered unto him &c. It was hat” 
den that the plaintiff ſhould declare upon the three oxen. firſt taken, 33 
Ed. 3. Avowry 256, vide Replevin Divi/.10. and it was ſo held per Cnrinm, 
13 Ed.z3.Replevin 37. | 


— 


urn 


* 


LV. How one Coumiy may be made parcel! of another, 


Y Commiſſion de perambalac. far. at the ſuit of the King, Land in one 

County, allotted to Land in another County, yet it is the ſame Tom 
which it was before, and H lh faith, that it belongeth to the King to 
limit certain Counties, and if this bind not all the Counties they willus 
ver be certainly known, yet an Abbot brought a Writ, and he was ut 
eſtopped to ſay that the Land was in another County by ſuch allotmex 
of Record, Quere, but perambulation made by conſent of the parti 
ſhall bind them and their heirs, c. M. 29. Cd. 3 fol. E ftoppel 27h; 

Tenure to pay 12 d: ora pair of Spurres, it isa good plea that he hath 

paid the ſpurres, if he diſtrain forthe 12 d. T.43 Ed.3. Barre 1 94. 
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I. Where recrit of Homage or Fealty ſhall be a Barr f Land , and 
where not. 


T was ſayd , If the Diſſeiſee taketh Homage of the Diſſeiſor, but 
for his life, he ſhall be barred of Aſſiſe: But A. his Heir ſhall / 
bave a good Writ of Entry upon the ſame Diſſeiſin, made to his- 
Anceftor, Fitzh: Quod nota, 17 lib. Aſſiſe P. 3. and Hil. 17, E. 
3- fol. 6. et vide agreeing thereto, where in a Writ of Entry in le. 
- -- Poſs, upon Diſſeiſin made to the Grand- father, he alledged actep- 
tance of Homage by the Grand -· father and Father of the Demandant, 
and tendred it to himſelf, & n allocatur, whereupon he alledged a 
Deed of the Father of confirmation, and at ifſue upon the Nonage, &c. - 
Temp: Ed. 1. Aſſiſe 423. vide that the elder ſon ſhall not have the Land 
given by the Father to the middle fon in fee, to hold of him by Homage, 
if he dye without iſſue after that he hath done Homage to the elder, but 
the youngeſt Son ſhall have it, but the iſſue of the eldeſt Son which was 
born at the time of the Homage accepted, ſhall not be eſtopped thereby, 
but if he were not then born, be ſhall never have the Land, by the Juſtice 
Temp. Ed. 1. Avowry 235. 1 7 25 - 
Awoman joynt grantee with her husband of a Signiory being now (ſole, 24 : 
takes Homape of the Feoffment of her Husband, of the Ten — whereof % 9 | 


ſhehath Title of Dower, whereupon ſhee traver ſed it, P. 11. EA. 3. Don- makes a leaſe. 
er 63. for 925 4 
. : | th, and hi 
4 le och hath taken Homage, ſll never av o for releif, Y. 15; E. dae ; 
Ide Tenant voucheth a Prior, and binds him by this, that his predeceſ- the idee 1 
ſors have received his Homage for the ſame Land, and that he hath ten- Hal net avyd-: 
dred it to his Prior, and he was oufted of the Voucher; 47 H. 3.4% Leaſe d 
Vonuher 270. 28 255 bs life by - 
And where one ſhall vouch the Heir for ſuch cauſe, he may diſchime — k 2 488 
in the Homage, and the voucher over, 47 H. 3: Voucher 271. by g. before con 
4 An Abbot brought a Writ of entry upon. Diſſeiſln to his N tram. 
| and 


| 
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11, #shbere reetit of Rem ſhell bar a war of Dower, and where 
not. 5 


[Ucband and ve the Land of the Wife in taile to a ſtranger, 26 H. 2. Hut- 
rendriog rent, wo ſhee accepts the Rent after the death of her Has: bem. oo Gy 
band, and thereby ſhall be concluded to defeat this gift afterwards , per [lt ofbis wife 
Aſene and Newton: P afton contra, and ſayd, that it had been oftentimes mae a — 
adjudged in the Books, that ſhe ſhall not be barred, &. H 21:H:6: 24: went in fee, + 
Cui in vita, 1:Newton ſaid there, that if the Husband alone did leaſe the 'be Feoffee by 
Land of the Wife, that ſhe could not have the Rent reſerved , and ther- — wy 
fore ſhe ſhould not be barred by the acceptance, &c. Payment of Rent % aud ws 
granted by Tenant in taile, or of that which was reſerved to the diſcon- beirs will pꝶ to 
tinuance upon the Eſtate by him taken back again, ſhall not bind the Iſ- the Feoffee and 
ſue ; but that he may well retain it after himſelf had payd it, becauſe the he G _ 
Eftate or Grant determined by Ramitter of the iſſue, Cc. 2 1 H. 6,fol: ibem; the bus- 
24. Cui iu vita. * —— 

and t je 
accepts it nat, it did not barr ber in Cui in vita, for ſhe accepted it as an annuity, See the ine | 
n ſbull bar the wife;-where not, 6 H. 7. 3. 11 fl. 3. 15 E. 4. 17. 21 fl. 6. 1 21 fl. 7. 
a 4-7 


But ſee Afoyie contra, Where the Husband alone doth diſcontinge the V. 1H. Dyer 
Land of his Wife rendring Rent, and ſhe accept it, that ſhe ſhall be bar- 91. c. 4 falt 1. 
red of the Land, and ſaid. If my Father diſſeiſe the Father of my Mother, e . 
and ſhe and ber Father dye, and my Father alieneth, rendring rent; and 2 in J-mand- 
dyeth, and 1 accepe the rent, this is a barr of the Land, to which the Ser- 3s #0 bar of 
jeants agte ed „ M:39:H; fel. 27. Cui in vita 2. do wer. 


a J Hushand 
and Wife before the Statute of 32 H. 8. make 4 Leaſe by word, rend ing Rent _ Husbawd , 
det, the wife atrepss the rent, vide 1 Mar Dyer 3 1. if ber acceptance do affirm 3 Leaſe*, it ſeems bere 
it doth no, but vi. C. 4. rt. Vernons caſe, 21 H 6.24; 4 M. Dyer 147 33 Ci in Moſley and Gilberts 

caſt; and aſter warck, 36 Eliæ. adjudged, the Leaſe mas ge by word, and tbe acceptance of the Wiſe did 
make the Leaſe good, | | 15 


Acceptancce of rent by the iſſue in taile of the Leſſee of his Father, ſhal 
barr him of the Land, H. 21.H,6 fal 1 5. A. 


The Lord 2 Fe alty and rent of him who was outlawed of Felony: 
in che life time of his Father, &c. and is thereby barred of the Land which 
he ought to have by eſcheat, Tr.3 1. Ed. 1. Diſcent, 17. 

In Aſſiſe, the Tenant ſaid, that the Plaintiff accepted rent of him for 
the ſame Land, de pendingit, and the opinion was, that this is not but to 
the Aſſiſe, and in truth he had let the Land rendring the rent, with re- 
entry for non payment; and ſo for ſome waſt done, wherefore he con- 
felled the acceptance of the rent, and ſaid, he did re enter of the Waſte, 


done 


4 
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U, C. 4. part, 
Vernons caſe, 
it was holden 
in ulis caſe no 
Bar. 


done & c. and good. So it ſeems that he could not maintain the Ak 
upon he entry for non payment, if he himſelf accept the rent pendingit, 
Ce. 45 lib. Aſſiſe p: 5:eſtopple 142. * 


it, and the Prior accepted the rent reſerved; and afterwards br 1 
that a Bayliff nor Steward, & c. cannot by any uſage leaſe the Freehilf: 


c. but well by Court Roll, &c. A. 19. Edw, 3. Peeffnent & F 
68. by 


K cell to the wife of the Feoffee of her husband in Dower, there 


the wife, by Herle, 7 Ed. 3: fol. 62, (us in vita 13. Parnells caſe. TI 


Barr. 


A Commander as Officerof a Prior, leaſed Land, and takes a Finefy 


Aſſiſe againſt the Leſſee, and recovered , for it was ſayd by the Co 


a 


* 


- 


III. here receipt of parcell of the Rent. ſball harr him of lem 
ſedue. \ 


F he who hath cauſe to have all the land by (vi is vita, aſſigneth 1 
accepts the reſidue and barrs her ſelf of that which ſhee bath afſignel'ty 


In Cui in vita, the Tenant ſayd , That ſhe hath accepted the thirdpin 
for Dower, and hath releaſed of all actions and demands, and beat 
he could not have both pleas, he held himſelf to the releaſe, M. 10. 1 
3. Double plea 8. But ſee where the Husband alieneth the land of hh 
and took it back to them in taile, and dyeth, the Lord affigns the 
part to the Wife for Dower, and gives her a 100 5. to be content; Wd 
ſhe brought an Affiſe of two parts, and recovered, notwithſtanding tie 
ceptance;and held the 3 part in her ancient right, 17 1. A/. p. 3: A 08. 
17 Ed. 3. fol. 6. But ſee there, if ſhe recover Dower, it ſhall be a h 
to the reſidue, it is a good barr in ¶ ui ia vita that the Demandant hat 
Dower depending againſt him for the third part of the ſame Tenemend, 
8 Ed.3.fol.12.Writ 444. | | 

In a Scire faciat for execution of Land recovered in Dower , the ſe 
nant all:dgeth that after &c. ſhe had accepted of ſuch Land in allowance 
of all her Dower of the ſame perſon againſt whom & c. And notwithitw- 
ding that execution was awarded, for hee ſhall not have the ayerment 
without a ſpecialty : Alſo the Demandant alledged how ſhe had rightto 
the Land by a fine acknowledged to her husband and her, &c. J. Ed 
3. Scire facias 99. 5 


Iv. Alen 


Barre, 209. 
IV. PPhere acceptance of other I and ſhall. bar 4 man of Land. 
'. towhitch he bath rigbt. 7 3 20 


change of the husband, and that the Demandant agreed, and is now Vernon . 


iſed of the Lands given to bis father, & oz Allocatur, without ſhewing ther land then 
a ſpecialty, becauſe the Tenant is not privy in bloud, P. 2. E d. 2. cui in vi- of the land in 
14 17. But the party or his heir may well plead the agreement to the ex- —— , — 
change z gainſt the wife or Heir, and it ſhall be a good Barr, per Newton — of ber 5 
21 H. 6. fol. 15. A and to this agrees, 8 Ed. 2. it n, Cant. although the wife der. 
was not ſole ſeiſed of the Lands given in exchange for her land, for which 
cauſe ſhe ſhewed a Charter, by which the Land was given to her husband, 
her ſelf, and a ſtranger, and the Deed ſpeak nothing of the exchange, yet 
the Tenant averred, that ſhe is ſeiſed of the lands given in exchange, y 
force of the exchange; and they were thereupon at iſſue, for it was ſai 
(i That ſhee being a ſtranger tothe Deed ſhewed by the Wife, ſhe ſhall not 
be bound by it, the Writ was in the poſt, g. cui in vita 28. 
n The iſſue in taile ſhall be barred in a Formedon, if he hath agreed to the 
land taken by his father in exchange for that which he demands: So of 
the wife, 3 Ed. 3 fol.1 He» 11. 14 H. 5. fol: 3. Formedon 
But a man ſhall not have. exc 


I 4 Sar caiin vita, in the Per and ci, The Tenant. alledgeth an ex- *. C. . Pt 1. 
e 


* - | , 7 —— A - 


change againſt a record which FA not 

ove it, as if the Anceſtor of the Demandant, gave to his anceſtor the 
and demanded, for releaſe by him made of other Land, where the fine 
proves the gift, and ſpeaks not of the exchange; ſo no conſideration ap- 
pears, for which be ſhoald bave the one land and the other, Trix. 16 Edw: 
3. exchange 2. and 3 Edw:3,fol, 19. | 

Green (aid, That if Tenant in taile releaſeth to his Diſſeiſor who gives 
him other land for this, into which the iſſue entreth, &c yet he ſhall re- 
cover alſo the land intailed, becauſe he claimeth it by a titſe paramount, 
c&c. So if Tenant by the curteſie maketh ſuch releaſe, and for ic taketh o- 
ther land in fee, and the heir accept thereof, yet he ſhall recover the other 
land by Mortdancefter, of the ſeiſin of his mother, becauſe hee hath ano- 


. 
re 

„ ther Title 1 6. Ed. 3. exchange 2. | 

i Exchange binds an Infant if he agrce at full age, and occupy the Land af- 
0 

1. 


A 


terwards, Cc. M. 4. Ed. ⁊ exchange 3. 
Exchange ſhall not be averred againſt a ſimple Deed of Feoffment ſhew- 
edby the other party, H. 6 Ed. 2, exchange 12. But vide 3 Ed. 3. itin 
North, the ayerment diſcharged, recovered againſt a ſimple Deed by him 
who was a ſtranger to the deed, ſcilicet, the Afſignee, anditwasſayd, 
be ſhall rebut the Heir in tale, although he ſhall not vouch him, and 
1 by the ſame reaſon he may plead the exchange, Forwedes 44. 


Ee Challenge. 
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21 F. 31,8., 
PlaintiiFis cofih to a brother there, ce. 3%. Ib, ll. pia. G challenge 5 | 
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Challenge to the Array, and tothe Poles. 


I. Challenge for conſanguinity to the party, or his Sons, Daighitrr, 
or Coſin , and the forme 10 take his Challenge. i 


N an Aſſiſe, the Tenant challenged a Juror, becauſe he was Gob 
ſop to the Plaintiff, and his coſin within the degrees, and thekk 
point was only enquired of, Quere for what cauſe, 7 H. s fal 
Challenge 23: & c. . oef 
It was held a principle Challenge to a Juror , becauſchens 
colin to the wife.ofthe-Defendant, ſo as the iſſue of the Dein 


dant might be heir to the Juror, 8 H. 6. fol. 15: Challenge 25. 21 Edug, 


fol. 3 7. and 38. | i 

It was held a Principall in an action by an Abbot,. that the Juror is ut 
cle to a Monk of the houſe, or brother: But Neuton was abſent, 3 
H. 6 fol. 10. Challenge 39: where one was alledged Cofin to a Nunn oftht 
houſe, and the ſon ofthe Steward of the-Abbies plaintiff In homine replegia, 


7 E«4:fol.4:Chal .54: So that he is brother to a Prebend of a Chapter i | 
an Afliſe by the Dean and Chapter, for it is a good plea that i he ſuroti 


one of the Chapter, and it is a good Challenge in debt by Executor, thut 
the Juror is Coſin to the Plaintiff, and good in an action by Tenant, fe 
life, that the juror is coſin to him in Reverſion : And in the, firſt c 
they ha ve not goods in Common, their own goods ſhall be in N 
c. And if in Treſpaſs the Defendant. juſtifie as ſervant for Rent, and 
hath aid, it ſhall be a good challenge to ſay, that the Juror is C 
to his Maſter, yet the Maſter ſnall loſe nothing, A: 21 Ed.. fel. i 
8 60, But coſin to him in reverſion may be well challenged hett 90 
dis prayed , 21 Fd. fel 37. fol. 75. vide 9 H. 7: fol. 23. 
In an Action brought by the Chapter alone, coſin to the Dean, r 
within bis Diſtre ſſe, is no Challenge, but it is, where within the Diſtreß 
of the Dean and Chapter, 21 Ed.. fol. 14. | | 
It is a good Challenge, that the Juror is Coſin to a brother of the 
ouſe, the Prior being Plaintiff in an attaint, ſo that the Wife of the 
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Galle nde. 
+ in an aRion by a Channon or Prebend, it is no challenge that the Ju- 
— is Brother to another of the Chapter, ot to the Dean, becauſe their 
poſſeſſions are ſeverall, 21 Cd. 4: fel. 75. Mott, 
He which challengeth for cofinage. muſſ ſhew how, dec. but it is not 
travet ſable, but ſhall be tryed only how Coſin; 7 Ed.q.fel: 4. challenge 
54: But of Goſhipry, he ſhall not ſhew how, ibidem. So where the Plain- 
cif ſaith, chat the Sheriff was coſiatothe wife ofthe Defendant, the c- 
ther ſhall anſwer tothe cofi not to the convenance; per Teluertan. 
9 £4.4 fol. 6. Otherwiſe it is in an action anceſtrell, &c. Sagg. 5. but ſee 
where the try ors found the cuſina ge, and did not know how, the chgl- 
lenge was not good, A. 3 3. Ed. 3. challenge 169. 
It was ao challenge in an Aſſiſe, to ſay thut che f 
Arch Biſhep of E: and he that made the panel} bis Tenant; and chat in 
was made by the deviſe and Counſell of the Arch Buſhop, without ſaying 
further, that they were procured to ſay other then the truth, 12.45. 4 
p. 23. challengt 10. : Fi 
It was-ſaid, if che Plaintiff and:Juror be of eee 
is of the fourth degree, and the Juror in the firſt, this 5 . 
but if they be in the fift and ſecond degree, it is no * ſe 
they may intermarty : Alſo Baſtardy in any Aunceſtor of the Ju- 
ror after the coſinage joined, taketh away the challenge 41 Ed. 3-f01-9- 
challenge 99. Agree of Baſtgrds in a Juror, . K. 2. C 102. 26 
H.6. challenge 163.and 21 Ed. . fal. 38. and 39. & vid 21 EAA. 


That Coſin of the ninth degree ſhall be a good challenge. u: 


It was holden a good Challenge in an attaint, That the Juror was 


Plaintiff was der tothe 


Coſin to one ef the petty twelve Jurors , who is dead, becauſe the * 
Heire ſhall be charged with the Oath of his Anceſtor, &c. 34 lib. p16:" ' 


eballenge 12. | $2 4 1581121 

It was though in an attaint, that the Alliance and Confanguinityts 
the Plaintiff on his Mothers fide, where the lands come on the Fachers 
ſide, and ſhall not diſcend to the Heir on the Mothers ſide, it is no 
Challenge, 40 lib: Af. p:20: challenge 13 1: Vavaſer held (ach. coſiuage of 


the haif bloud to be good cauſe of Challenge. 21 Ed. 41 fol:37- ' 

It is a good Challenge ia an Action by a Feoffee to ſay; that he is co- 
ſin, A ceſtni que »ſe, and if the iſſue be between the vonchee and De- 
mandant, it is a good Challenge that the juror is Coſin to the Tenant, P. I 
Ed 4 fel: 38. and 39. l 
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317. 


that be was Co- 


Challenge. 
I I: Challenge to the Array for conſanguinity of the one pary, 
where to a Monk or Citizen, in an Action by an Abbo „ 5 


% 


Mayor and Comminalty, and ſo of affinity. 


Vide c. Lit. N an Aſſiſe the Array was challenged, becauſe made by the Bailif, 
157. fer arule Lwho had married the Cofin of the plaintiff, and had iſſue, this is a pris 
Conſanguinity cipall challenge, though no default in the Bailiff, 29 lib. A . pla. a. Cal 
v0 anyoſthe 114. 22 Ed. 4. fol. 2. but ſee 26. lib. Aſſ.pla. 21. that he ought to conclude 
to favour. | | bi 

The Array was challenged in an Aſſiſe, becauſe the Sheriff is (6 
fin to the plaintiff, the plaintiff ſaid, that the Array was made by ſuch, MW 
ſworn Bailiff, and the Sheriff medled not with it, but retorned the pu 
cell, yet the array was quaſhed, but Burton ſaid afterward, that the Ar. | 
ray was good, 31 /ib. Aſſ.p. 7. Challenge 149. but where the ſonofthe | 


Vide 29 bh. 8. 


Dyer 37. Plo, 
c . | 
19 A800 plaintiff was Steward of the Franchiſe, and one T. Bailiff thereof (ut 


removable by the Steward) made the Array, this was held good, 121 MW 
AP. 12 (hall.g.&c. ; 
» M. Dyer 91.1t- It is a good challenge to the Array, that the Sheriff is coſin to the uit 
muſt be aledged gf the plaintiff, 12 H.6.Chall. 15 . œc. T3 
ſen tempore ar. In an Aſſiſe by a Prebend, it is no challenge to the Array, becauſe male 
riamenti facti, by the Bayliff of the Dean and Chapter of the ſame place where heh 
orberwiſe it i Prebend, ſo if he alledge the Bailiff coſin to the Dean, M. 21 Ed, 
A fel. g. Chall. 60. | | 
2.6 Fer — It ſhall be a good Challenge to the Array, that the Sheriff or Bailiff i 
ace * Coſin to the peine, 34 lib. A. P. 6. C hall. 127. but the Coſinage is not 
materiall if he made the parcell without any intent of favour to the pla 
tiff, P. 21. Ed. 4. fol. 29. and it was the under ſheriff there, and the favot- 
rableneſſe onely inquired of, Quere Suliard. the Serjeant held the 
contrary. * | 
In Treſpaſſe or Aſſiſe, where the Defendant ſaid, that the Anceſtors 
the plaintiff enfeoffed the Mayor and Comminalty, who made a Leaf 
unto him for life, ſaving the Reverfion, and the panel was quaſhed, be- 
15. El byer cauſe of the people of the County, 28 1ib. Af.p.18. 
219. The Sheriff was found Coſin to the plaintift, but in another 7717 
Nat 38 b. 4. 3. then the Defendant ſuppoſed, yet the Array was quaſhed, P. 1 9. H. S fu. q. 
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In, Challenge to the Array or ole, \ becauſe at another time 
| they paſſed againſt bim in the ſame point, or in another 4 
ion. ay | N 1 


Frer waſt found againſt the Husband and wife, ſhe was received and 
pleaded no waſt done, and the Sheriff retorned, the ſame panell that 
was of the former enqueſt, for which he was amerced and a new panel 
made, M. 7. Ed. 3. Challenge 7. &c. 3 
In debt the plaintiff challenged a Juror, becauſe he paſſed againſt him 
in an action of Debt upon the ſame ſumme, which judgement is reverſed 
by Error, but becauſe the record, is in the Kings bench, it is not a per- 
emptory challenge without ſtewing the Record, HF. 3 3. t. 6. fol. I. C hal. 
41. vide this is not a principall challenge without ſhewing the Record, 
but the Juror being examined, confeſſed that he was ſworn upon the ſame 
iſſue before, and it was tried by the triers, whether he were favourable, | 
8 H.5.fol.11.Chall 179. Wo ROE Nets ww 
In treſpaſſe for beating his ſervant, the plaintiff cHallenged a Juror, be- 
cauſe in a treſpaſſe and battery, (and brought by the ſame ſervant) he 
paſſed againſt him, and aa he ſhewed not the Record (as be/ought 
in all ſuch caſes) it was held no prineipal Challenge, but the favour was- 
tried, P.11.. Ri. 2. C bal.106.. but in maintenance it is no Chall. for the De- 
fendant to alledge, that he paſſed with the plaintiff in the former action, 
becauſe this doth not imply favour, becauſe another point,; * 
Chall. 45. and Dasby ſaid, that it is not 4 principall Challenge that the 
Juror paſſed againſt him in an iſſue upon the ſame matter, ſor no man 
ſhall de challenged for his Yoyer dire, 9 Ed.. fol. 1 6 Ar 5. bide 
this reaſon alledged, 22 lib. 4. P. 13. W $67 20 HEMT OR 
A man indicted of treſpaſſe comes by proceſſe, and traverſeth the Im 
dictment, and clade a Juror becauſe he was one of the Indictors, 
and held no challenge, but of felony it ſhould be a principall Challenge 
P. 7 Ed. 4. fol. 4. C hall. 45. 12 lib. I. P. . 
Burt in conſpiracy the plaintiff challengeda Juror becauſe he was one of 
his Indictors, and held a principall Challenge, A. 8 H. 4. fol. 2. Cha 
but where certain men were indicted of a conſpiracy, and found guilty at 
the ſuit of the King, and the party ſueth a Writ of Conſpiracy, and the 
lame parcel remains againſt thoſe who were indicted, and held no cauſe 
of Challenge, yet the indictment upon which the action conceived was- 
for felony, 27 lib. AP. 13. Cha. 137. 6274 lde hu An:? 
In an Aſſiſe of Oyer and Ter miner, it was held no Challenge; that in 
the ſame Writ another hath pleaded, and this Juror hath paſſed a ainſt 
bim, and aſſeſſed damages of which this challenger ſhall be charged if he 
be attainted, 29 54%, 4, P. 3. C hl. 145. it ſeems good, beckuſe he may de- 
qui, him, although che other were found guilty. YN 
EY m es It: 
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214 ale. 3 
; In an Aſſiſe of Freſh force, it was found againſt the Plaintiff uu 
broughe 4 Decies tawtwns, and the Plaintiff challeaged ane who wy. 
Foro in the former Aſſiſe, and it ſeemed a principall challenge; hewn 

alſo called an-imbtacer in this Action, 1 13. H. 4. Challenge 171 ; 

The Inqueſt paſſeth for the Plaintiff i in an Audita querela, "and aft. 

wards 1 05 facias i ſſueth to che ſame panell to tax damages therein 

chere ft be u chail 705 to che Poles anleſs it be r bade 

5+ 


ter time. F „22. EA3 Challenge 283. 
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— DIED bee ly 1 
| + 307 — della, bead me by Fi 
and what ſhall be ſay4 deuronnutinnor far. 


E Afliſe of rent out of Laud in Franchife, the Bailiff rect 
ell, and by the return it appeared, that the Bailiff -hi 

agg 1 none challenged the Array,, but as to the poles; wall 

ound ſuſpitiout, dll was quaſhed, and che Sheriff enttaſty 


Liberty,&c. 2 the Bailiff was not — — bad been be 
—— nell of others, Gr. M.: EG ol. 56. C hall: 
Es 11. vie 2 


EAA fol a9. agreeth, where the challenge 
—— array, h 8220 made 5 under: Sheriff coſin to the Pl 11 
in fayour o bim, 1 the favour was enquired of, and one Jurothe 
found to be put in for favour all was quasbed, &c. iN 
Burn Tale: made «ape beiog Plaiaciff, it was _ withou 
2 all be the principal panell as it ſeems, 14 H2'6: fol: 2. via bl 
to another, H: 8: H. 6. fol: i: but be bimfetfshall not make the 
2 nor ſerve the Yenire facias, for this is Challenge tothe array, fle a 
10. ; 
He which challengeth the arr An becauſe made wt ame 
Plaintiff, Sheriff or | Coroner, ) i ith ovoves tym toshew his na 
made it, and at what time, otherwiſe he e shall not take advantage off 
P:3 4 H. Gecballenge "RP 
Array was challenged, becauſe made at the denomination of l 
tiff 2 which ſervant is alſo put in che pace, and tryers | 
it was held, that if one juror wece put in by the denomination of the 
Plaintiff, all shall be quasht, H. 7. H 4 fal. 10. challenge 85. 21 ux. 
29. Cc. ä 
One Panell was returned upon two actions by a man, and in the 
Action it was found made at the denomination of the Plaintiff, i 
guasht both panetls, T 43. C d 3. challenge 94. 
But no e, if the Plaintiff comes to the Sheriff, and prayeth be 1 
a paaell of the moſt able of che Condty, and the Sheriff demande ue 


1 


— \ 


— n 


ta des wre, bur ebe te, . 


of 50; or 60. of the moſt able men, and 


Re 
im to return which of them he would, and the She- 
returneth a wy 0 them, it ſeems well dee e 


fee A 
riff or FR 


g. chall g Files 269 
= heShevilfculſers the s by conſent” to wakea panel, which 
they make Se this 186.806 5 made at the denomination 
of the parties, and if tx. ke a pannel vvithont favour of any 
par, ond * 7 — tothe Sheriff who turm it, this Array: chall not 
* A. Challenge 1 . 1 1 5 2 le 
If it be alledged in an aſſiſe, chat the Sheriffs ſon hach parriedathe 


daughter of S. who hath purchaſed the Land, depending 
the panel 3 —— of f. che. and all — 
that the panel was duly made, and not at che — 4 
fore all was good, H. "22. £.9 fol-yoohal 112. | 

Upon challenge that the Sheriff made the e at the an.of 
the party, ate E dene bis 
office win hout in quiry of the pany, or ol — 84:24. 
fol;12,challenge: 118. 

An Array was well made by the nader Balli. and delgrecoche head 
Bailiff, of ihe liberty, ho put. in ſiue at they 1 
plaintiff, for which the whole was quaſhed, ut if the | 
rorned.by ſeverall Bailiffs, and one put in at rOminaties, the 0 of 
the other ſhall not q 3 bel. PA.. 

An Array was challenged, becunſe made at the denomingtion of the 
plaintiff, and.oor allowed beaauſe he aid. e 


&c. ſo it ſerms ch . favour, ag 
23. It was Seeed — — Ck 
was inch fferently made, yet it ul be alhodif at th 

there — the Juſtices changed their —. 


quaſhed without favaur 2. andani intention ns — 

it was alledged toi proveithe that threebof che jurors at inorher 
time in an Aſſiſe with others, found for the — a ainſt _ 
dant, and that the Defendadtiſhewed thigeoghe 


ed him that hewould nat impannel them cc. and were urn io 


the truth of it, and the Array was affirmed, H. 21. Ed. 4 Jol. 74. 
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13 Eg. it wacalledgedto be made at che requeſt: of T. a maidh 
in favour of che plaintiff, and the Tryers were charged to inquire if" 
were 4 maintainer, and it was found that he was not, and that den = 
mmediednor 8:r | Trin;r 3 Ed. 3. challenge 108. 
An Array challenged, becauſe made by the Bailiff of a Lil 
was @ maintainer of the quarrell &c. "Tritito Ed. 3.challenge 116. Sh 
the Sheriff a maintainer, P. 17 EA.; fel. po. challenge 13. Me. | 
An Array challenged, becauſe made by the Sheriff who had purchaly 
parcell of the Land compriſed within the Writ, and it wasa Wen 
Champerty, and becauſe it was found har the Sheriff had purchaſ 19 
and not of the party, the Array was quaſhed M44 7255 


38. che 98. 

A Juror was challenged, becauſe he and one T. were bound one 3 
other, ſo that each of them ſhould embrace the others quarrell, and thi 
T. had money of the plaintiff, and gave it to the Juror &c. andi en 

ch 1054 lib. I P. G. challenge 127. 

It is no 1 „that one Juror is Coſin, or fan 
ble, bar — to the Array, to ſay, that the Sheriff put one in tot 
rent to be favourable, for in the allenge of the Array the office 
Sheriff is touched onely, not the differency of the polles, 8 H. 7 
challenge 178. 7 Ed. ;. fol $6. challenge 2. 21 Ed.4.,fol.2g. 49 wo 

e TOO. 

A a chall that he had taken of the „and ha 
liſhed that the Plainti had right, and the Tryers foun chat heh 
kenn „and _— not of that which he had publiſhed 5 
cauſe he is vorn to ythe truth, otherwiſe if he had procured 
to ſay fo with him, were M3 Ed. 3 fol.69.chall 4. 80 ir l. 
ntfs a Juror ſaid, that he would paſſe with the plaintiff 720 

— he faid this nord for favonr; thenfor the truth of theas 
r euriam, 20 H.6 fal. 3 9.challenge 37.f0l.41.bur if he ſaid, 
the one party true or falſe, this is favour, not ſo if he 
ho re Sneak der! iP, e flag, 
; 22. 


A Juror was ſworn, although be had ſaid before, that he coulda 
che Deſendant of the diſefi &c. F200 _ 12. We *; 189 
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VII Where Challeng re to the Array, or om 
or for ove, ſhalt he 2Challnge for ul the prin 


gainſt all, and how where the one party hath bf 14 
lenge and where « Challewge to an Array or 2 
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aaa found, adjudged that rhe. panel ſhall be void againſt them all, 


the other would not, and he was 


Fo. Ed. 3. fel. 1 9. CH. 5. rr. es 223 . 

| 'br two actions of Debt againſt two, and ſeverall iſ- 
. N returned, but the ſame ſurors for both, and 
aged in the one for nomination of the plaintiff, and upon 
this being found it was held that both panels ſhould be be quaſhed, 7.43 


3. hall enge 4. TR | | 
1 aint many who pleaded not guilty; if one venire fac. iſſu- 
ed — Oral: -e — — enge for one Defendant is a 
challenge far all; but the plaintiff to ſue ſeveral} Venire fac. and to __ 

4 an againſt 


be ayded nſt three awarded by default againſt two, 
they have loſt their - bur if the third challenge one who is 
drawn, he ſhall be drawn a them all, and it was ſaid, if at a Gaole- 
delivery the Jury be charged upon two or three, and one challengeth pe- 


remptory, the Cletk will ſever the felons, becauſe the panel is not made 
between any perſons certain, 9 Ed 4 ful. 25. Challenge 56. and it was faid, 
in the book, that if a Juror be favourable to the one plaintiff, he is fa- 
yourable to them all for their joint title, but he may ſavour the one De- 
fendant and not the other, and ſo it ſhall ſtand againſt him, uod Qaære 
9 EA. 4. fol. 27. 4. Ed. 4. fl.. Non 


T > 


See in an appeal the principall and acceſſory who pleaded noe 14 b. 7. 31. 78 
Prhe-Array, ard che principall fd, 43* 7567+ 
31 þ,6,10; act. 


guilty, and the acceſſory c ; 
nothing, yet it was quaſhed againſt both, 10 H.4 ful. 5. Chali.1 50. 4 Hl. 
ee 17. En 05 i 1 

Aſſiſe bo ger two, the one took upon him to be Tenant of parcel, and 
challenged a Juror, and it was taken for both, although the other would 
have had him ſworn, 3 0 lib. A. P. 41. chali. 148. So of two demandants, 
and the one would have him ſworn, and the other not, for the contrarie- 
ty, 10 H. 6. fol. 15. chal.3 .. | oF 71 

ſee wherein a Decies tantam by three, one challenged a Juror, and 
— becauſe the others would have 
him ſworn, H. 1 3. H. 4. cbal. 171. &c. 

Note if the Inqueſt be awarded by the Defendant, if the plaintiff chal- 
lenge any, he ſhall not be drawn without inquiry, and this the Juſtices 
may do ex officio, to the intent that right may be done, although that 
here the Defendant hath loſt his Challenges, 2 H. 4. fol 14. challenge 76. 
— op A. 9. Ed. 4. where the one made default and the other chal- 


Array was duly made by the under Bailiff, and the head Bailiff put-in 
hve Jurors far ourably, and retorned it, and becauſe the Array was return- 
ed by him, the whole was quaſhed, but where the Array is to be made by 
two Bailiffs, and the one makes his part favourably, the whole ſhall not 
be quaſhed, 28 lib. A. P. 2 2. challenge 140. i 
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VIII. #here Challenge to the Array or 4 Juror ſha not 
by Laches or Default, and how it ſhall he made , here 
Plaintiff challengeth , and the Defendant ſaith nathi 
and after the Plaintif releaſeth. | Pet es. 


1 DEE a Juror, and whenthe Inqueſt was lool 
over, and when they came back to the ſame man, the Demand 
releaſed his Challenge; and then the Defendant challenged bim, 
was held to be well: done, for when he is to ſhew cauſe of this challew 
when the inqueſt is looked over, he comes time enough to challeng 
AM. 37. H. 6. fel. 8. Challenge 48. Tr. 9 Bd. 4. fol 1 6. CBi]⅛e;p 
per curiam. FOES el 1/88 
N. M. Jac inc. But ſee, Where the Plaintiff challengeth one, and the Deſendant du 
B. in Mme lengeth another, and now the Plaintiffreleaſerh his Challenge, andth 
2 . the Defendant would have ch 4, and could not, becauſe N 
when « juror is ie not when the Plaintiff.challenged him, A 8. H.5.fol: 10. Calle 
chailengrdby one and ta this agreeth Fit ah. 27 H gel. 2. That the Defendant w 
party, wbo nothing at the firſt, ſhall not challenge bim at the peruſall of the g 
74 * who was challenged before hy the Plaintiff. Empleſei/d contra, 
% er ſaid; That where the Plaintiff challengeth one, and the 
wards hei: duant chalſlengeth allbelow, if the Plaintiff demands not their na; ; 
challenged by takes his challenge preſently after, he ſhall not do it when the othe will 
— *ther part), releaſe, 14 H. vfl. q. vide 9 £d.4« Challenge 55.7 E. 3. Conty, 
- . „ A juror once tryed and found indifferent, ſhall not be ehallengei aa 
leaſe bis chal- Wards, becauſe he had nothing within the Hundred, 9 Ed. . fel. iu 
lenge, now be eng 55 - TS | 7 Nn 
cannot be chal- A man ſworn ſhall not be challenged afterwards, if not for ſome | 
8 — no okged cauſe,” 22 Ed. 4 fol.1.(hballenge 64. and therefore if certificate be tale 
=- 22 by the lame inqueſt, there is no challenge to them, becauſe the ſiue 
enfeoff hi tine queſt, and 12 fl. 4 fol. io challenge go. 0 
of challenge, It was ſaid,” that the patty may not releaſe his challenge after the tt 
3 are ſworu, for if they give not their verdict it is errour, 21 HA ROM 
* 1 f. But it wes otherwiſe done when the parties were ſworn, and ready 10 
yent at the fi . give their verdict in affirmance of the array, the party refuſed bis chu. 
17. 37. H. 8, lenge, 27 H. 8. fel. 26. | 7 ome. 
The Plaintiff ſhall not challenge the array becauſe the Sheriff is h to- 
fin, for this he did know before, and might at firſt have prayed procels 
to the Coroners, ' otherwiſe it is, if he be coſin to the Defendant, de 
T. I5. H. 7. fei 9. a 
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IX. What ſball be 4 where both parties challenge, and where 


#19 


_- the plaintiff. and the Deſendart Challenge an or 
without — what ſheb, be done... 
be challen ed b ha Ahtiff becauſe be hath nothing within 
& Pendred,. and b the Defendart tor the ſame cauſe, ing wit be 2 — 4 
drawn withpuc more ee gar, a ee book H. 6. 5. C. Lia. 
— W 1 25 ang] the other becauſe 15. and diverſe 
er Siebe be — —4 
; agreeth by the 18, not be dtawu 4% 
Zub N es certain IO 1 88 
In an ö — Dre 3 b D Ds. 
MAY, 4 I K+ 
ern 2 8 — be challen- 
— 2 ged by both par- 
ties be cannot 


> afterwards be 
+ Worn, t bough 
the parties will 
releaſe w_ 


. vere in hl 
uren Vide 25 h 8.2: 
5 30 Aſ.13.14k, 
r. W. be place, 2.5.37 6.6.8, 

— the'd | t it —.— > C17 acc, 
coven, | inquired? per Sherk, B95 Ed3 chal. 156. * 
gre being 


ac ths he had anon of Trhgall dp depending again 
0 


— the other may ſay, that it is by coven, if. 
depending this ſuit, . . four Fa be- 
fore this Writ, and it ſhall — Ad 38 H ee e 49 So where 
the Writ of maintenance bore date before this ſu the Iuror by 
the plaintiff the Defendant may aver the — e intent there ſhould 
none be ſworn, 21.43 Edichell gz. Cokain contre, in Treſpaſſe if beoughs 
&c.8 Hen 5 f. 1 I chall. 179. 

A panel made by Coroners was not e wy. that it was 


ere e re 


the ſame panel which the under ſheriffe 
a5 £43 f173 challenge 1 


oe Term, . 


\(ballepee. 


X. Where the Array ſhall be quaſhed by the miſdemeanor of the 
| Sheriff or Officer in a falſe return, or not a [nſſicientretury, @ 

' by rejurning more or leſſe panels then he ought. > 
e Hired" 97 AY be? | 


XJ Enire facias in Debt, it was returned Mandevi Bullivo Libertazth 
Ve who hath made the panel, and the Habeas corpora returned acehs. 
dingly 


2; 


and the Sheriff himſelf ſu 


Ot > beedul the return of the Bayliff is ſufficient, and 
to be true, and no cauſe to have # Nen omittas, ſo rhe Shet 
did well, -a ſupply oft — the array good: A. 22 Rich A 
177. But vide 8 H. f. 17. Where the Sheriff returned that the Bayliſ a 
ſerved the panell, but not the Octo rale, becauſe there were no mareſth 
ficient, and it was holden that the Sherif now ought to make themhal 
panel and the Offo tales, ind becauſe the Bailif' made parcell, the wie 
was quaſht, and à Non omittes awarded, Inqueſt 32 . 
Return made by à Sheriff which'is now removed is void, if the pu 
were not made before, &. 43 lib. Af pi be 117 ul 
Note, That if a Baylif make a panet-or part of it; and the Sherifre 
it, as made by himſelf, - the 'array ſhall be quaſhr; for otherwiſe the patty 
fhould/loſe — challenge c. 17 EA;. ſell 5 o. cal 13.19 . p. 11.8 : 
3.f:22.8 Aſſ:p 9. 33 271. T 1. 7-9 
Iſſue upon — — receit, the Sherif returnes the panell wichthe 
Venire facias at the ſuit of the Plaintiſ, and alſo four other Writs wich pa⸗ 
nels, by the procurement of the Prayec, and the array was quaſht d 
ſuſpirion, becauſe, the Court did not know that the panell was due 
made, and a new venire facia awarded, and the Sherif amerced for it 
turning two panells to one originall, T. 5. Edw. 3. chal. ö. 
Array was alſo quaſht , — proceſs to the Coroners who returned a 
panel, and was challenged, becauſe no Hundredors in it, and it was ſure; 
A that there was none who was not ofthe fee of the Plaintif,and thoſe of 
the Hundxed adjoyning, and it was faid that yet it ſhall be quaſht,for that. 
| CaUR, , 


cauſe, not contained in the return, but the array is good, becanſe it is 
found good cauſe by the tryers, 45 (ib. Aſ.p.1..Ch 123K. 2 
A Bailiff returned others then choſe he made to have the view , 
but the under-Bailiff confeſſed it, and he was compelled to put in thoſe 
_ which were of the view, but this was done by a Nox owittas to the Sherif, 
and the Bailif not ametced becanſe abſent, 41 i-. Aſ. P. 26. challenge 
166. 1 


/ 


— —— _—_— 
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XI. Challenge to the Array, breanſe it mas not by the Bayliff of 

' the Liberty, or Guild, or the Sheriff where be ought, Cr. 
or becauſe the Sheriff had made it, wh:re the Bayliff of a Li- 
berly ought, or the Bayliff returns thoje-of the Guild. 


are ſeverall Liberties, and the Sheriff himſelf ſeryes the Wrie all of 


&c. and it was held nought, and the 
ay quaſhe, becauſe. not made by both Bailiffs, and the Jarors a | 
to have view of both lands, and this by the commandement of both baili6. 
Alſo Herle ſayd, Where the Sheriffenters a Liberty, and makes a panel, 
he ought not to return it as made by him but by the-Bailif, but the liberty 
being ſeiſed-inco the Kings hands, it ſeems that the Sherif may well make 
the return, for now he doth all as baylif, 8 f. 3. fol 22. chal, 3. 30 lib. A 


& one, where both have full return 


As Affiſe of Nuſans levied in D. to bis Freehold in C. where D'and C 


The Sherif returns a panell in E. where the Land is in D. and C.two wa-- 
pentakes guildable, and the array quaſhed, becauſe none of D. was retur- 
ned, 28 445. Aſ.p. 38. challenge 141 . 

An Aſſiſe in three towns, the Sheriff commands the bayliff of a Liberty 
that he ſetve all the panell, where the one town is out of the Liberty, and 
jadgement was affirmed in error, 3 H.4.fo/ s. 2 
Ide Sheriffreturned Mandavi bullivo, of T. who hath retucned this 
panell where S. had alſo full liberey within the liberty of T: to which 
the bayliff of T. ougbt to ſend it; becauſe the Land is iu the liberty of S. 
and becauſe it was not ſo done, nor ſo returned, the array. was quaſht, 
— —— alſo alledged to be favourable, and both found, P. 32, Ed. 
4 1 111. | E es n q 
"Tha danceſter , the-array. was quaſht, becanſe the bailff retur- 
ned fome who were of the Guild, &c. and if parcell of the, Land bein a 
Liberty, and parcell in the Guild, they of the Guild ſhall be returned 
byrhe Sheriff, but thoſe which were, impannelled were not taken 
aby, 32. lib. Aſiſe P. 6, challenge i 25. Leere, why they mall 

not. — 


Challingd. 


not be h ont, Trix. 32, Ed. 3. chullenge. 110; but ſee that whereth 
Sheriff returns men of the liberey 1 A... Ce. 
Upon an 5 os 7 ev e the King is party, it was had 

iberty to ſerve a Writ, and not to ſend ii 


the Sheriff enter the 
the BailiF, and for an ill return of the Bailiff the Sheriff was amerce 
eguſe he made not the pahel himſelf, becauſe there is no liberty again 
King, 38 lib. Aſ. P. I g. chall. 129. „„ 
A Bailiff of a fee ſhewed that he had made a panel, and the Sheri 
made another of himfelf, to the deſtruction of his Bailiffwick : thigh 
not in the Caſe of the Statute, becauſe not Bailiff of the Guild. Shay 
though he were Baikf of the liberty, the panel ſhal not be quaſhed, but yy 
liay bling your action againſt the Sheriff if you will, -30 448: Al. 
chall.147.Vide agreeing, M. iI H. 4. fel. g. that the execution of a VH 
done by the Sheriff within a Liberty is good, and the Lord is put to 
action againſt him, but that which the Bailiff did out of his Liberty 
void, and of this ſee 5 Ed.3,f.26.and 8 Ea.zf.z. vide Diviſ. 10. P. 2 
the Bailiff made parcell, | (S. 
In an aſſiſe of Common in D. appurtenant to his Freehold in & i 
Array was challenged, becauſe D. is within the Li of E. andi 
Fheriff hath retorned the whole panel of Forrainers, and becauſe it iy 
Kermifed that both the Towns were in one Wapentake, and the Shen 
made his Warrant to the Bailiff, who returned 6. which the Sheriff % 
ing to be faſpirions put them out, and made the whole himſelf, whereby 
che Array was good, and the 'Afrife taken, although it was faid that N 
eee have put in thoſe which were returned by the Bailiff, and ſhoull 
be dufted afterwards by challenge, but the reaſon was becauſe perhaps al 
within the Liberty vvere ſaſpitious, H. 1 1. Ed. 3. Verdiit 25. SEP) 
The ſon of the plaintiff vvas Stevvard of a Liberty, and the pane 
made by the Baliff there not being removable, and the Array vvas held 
good, 12 4. P. 2. eballenge 9. | 


3 — .—_— 
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XII. challenge to the Array or polles, becauſe he who made iti 
Attorney; or of Counſail, or ſce wiih the party,or being matt 
by the Bailiff or under Sheriff, ſball be a Challenge, becanſe 
the $heriff is of the Conneell c. . 
| Aſſiſe the Array was challenged, becauſe made by the Bailiff of R. 
who is inLivery and fee of the Defendant, and not allowed wich 
ng that he is of his counſell, as well of a thing touching his offte, 
as in other things, but the judgement was reverſed aſterwa becuuſe 
the Challenge was not allowed, 8 5b. A. P. 13. Challenge 7. . 
Of a Challenge that the Juror is Bailiff and hath feo, or is nds 


LDN 1 
(Ballenge. 1 
the party &c. vide Diviſ. 10.21 F. 4.&14H.7. but it is no challenge, that 2.29 Elixin 
the Juror is keeper of a forreſt, and the plaintiff Maſter of the Gathe, C. 1. B. In as 
P. 16 Ed 4 fd 1 D. * > 1 
Array quaſhed, ifthe Sheriff hath robes &c. although it was duly made darn ter the 
by the Bailiff, the Sheriff not knowing &c. for it ſhall be intended favou- grand Fury 
rable, 44 lib A p. 18 Chall.89:44 Ea. 3% 44. agreeth, where the She- was challenged 
riff was Coſin, and the Bailiff made the return, 37 146. Al. P.y. chal l 
149. So where the under Bailiff makes it duly, and after the bead Bailiff gi, f dhe ary 
puts in five by procurement, the whole was quafhed, although heretur-' Jun was bis 
ned the others as they were duly put in by the under Bailiff, becauſe it is Lieutenant and 
favourable; 28 lib. Ay. 22. chal. 140. and upon Challenge, becauſe the lden no canſe 
Sheriff hath robes, where it was ſhewed that the Bailiff of the Liberr 3 | 
made the panel duly, yet it was onely inquired, whether the Sheriff had — . — 2 
robes &c. M 22 EA. Iz. challenge 177. * | one of the Ju- 
Vide Diviſ.2.4.12. Aſſiſe challenged becauſe. the ſon of the plaintiff, yors was Ma- - 
Steward or Bailiff made it, yet good, and it feems fo, becauſe the Steward tr of the Game 
did not retorn the panel, but the Bailiff &c. | 15 you 72 of — 
The Array ſhall not be challenged, becauſe the under Sherif hath robes doe of bis. 
of the plaintif, it the Sherif make another Deputy who retorns ir, 26 Park, | 
lib. Ap. 56. chal. 136. So if a Bailiff of the fee tnade it, and not the yn- 
der Sherif, nor the Sherif, M. 1 2 Ed. zichal. 114. 12. A. f 30. but it ſhall 
be a good challenge chat the under Sheriff being partiall or not, the one 
made it, although that the Sherif be indifferent, M. 243. Ed.3 fol. 37. chat 
120. Div 13. B. e | 1 
Dean and Chapter made a Leaſe to a Chanon of a Pool, and in Nu- 
ſance againſt him, the Bailiff of the Dean and Chapter made the panel, 
and it was faid, that he ſhall not 5 although the Dean and 
Chapter themſelves were parties without aſsigning default in the Bailiff, 
P. Ed.3.fol.14. | . 
Ihe plaintiff being Sheriff of the fee, and R. his under Sheriff, and had 
his robes and of his fee, for which the Aſsiſe was quaſhed, although the 
under Sherif was ſworn, and amerced as Sherif, and it was affirmed in 
error, 9 lib. A. P. S. challenge 8. | : | | 
Array challenged becauſe favourably made by S. under Sheriff it vvas- 
alledged that he vvas not under Sherif at the time &c. yet it vvas inquired 
vvhether favourably made, P.22 Cd. A. challenge 61. 
It yvas held no principal Challenge in an attaint, that the under She- 
rif vvho made the Array vvas attorney for the plaintif, in the firſt action, 
becauſe his authority ended in the judgement, ſo to ſay that he1s of his 
Councel novy, for it cannot be intebded that he vvill be corrupt vvithout 
alledging of it, 7 H.7.fel. T 66 | | 
A luror vvell challenged, becauſe being of Councel vvith the plaintif, 
3 H. 6. fol. 24. chal. 16. and a Iuror challenged, becauſe the plaintif is of 
his Counce), and hath an annuall fee, good, 2 H.. fel. 13. challenge 75. 


XIIL Challenge 
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1 
XIII. Challenge to the Array, or to the polles, becauſe the pla 7 
tiff hath Action & c. or becauſe he hath action againſt1 N 
Party. 1 
L.. no challenge to the Array, that the Sheriff who made it bath; 
action of Debt depending againſt the party, if he 1 not othe 
malice, but it ſeems good if that the Defendant bath an action of Dy 
againſt the Sheriff or Coroner who made it, and it was tryed by Tn 
without (heving. the Record, and ſo is the uſe, Henk, + contre My; 
H. 4. Chall. 86. but it is a good Challenge that the Sheriff hath an adi 
of Battery againſt the Defendant, 11 H.4. and it ſeems good caulgy 
Challenge, that the party hath an action of Treſpaſſe againſt the 
ror, if it be not by coven, 38 H.6.fo/.6.chal.49. So if he have an alu 
of Maintenance depending againſt the Juror: So if the Turor hath I 
paſſe or appeal againſt the party, 2 1 Ed. 4-f.14-per-Starkey, and ith 
he ought to ſhew the Record, or if it be in the ſame Court to ſhegy 
time and Term, 43 Ed. 3. chal.g3. but Stamford ſaith, that this uſt 
be tryed by Tryers, 11 H.4.fol.26. challenge 87. 2 
In an attaint, the Defendant challenged one of the Jury, becaubte 
and one of the petty Jury were at debate, and the Challenge tryed, ad 
found it was no cauſe, H:32.E4.3.chal.1og. 2 


Jer. 


— — 


The under Sheriff of Aiddleſeæ made an Array byck 1 of ; 


Sheriff of London, and the Sheriff returned, it ſhall be a good hs 


lenge, that the under Sheriff and Tenant are at debate, becarffe they 
der Sheriff killed his ſervant, 4.24. Ed. 3. f. 3 7. hal. 120 10 


A luror challenged in an Aſſiſe, becauſe he indicted him of tory, 


7 


12 lib.eAfſ.p 36. chall. 1 1. ſo becauſe he had indicted him of the 
| 2 whereof the action is brought, A. 10. H. . fel. 11. 
e 


© =y 


. ; K : 4 


Defendant challenged a Iuror, for that he himſelf ſued him at 
Court of Rome upon a debate betwixt &c.T borp,this lieth not in his mol 
becauſe his own ſuit , but the Court may inquire if the Iuror ha 
done him any/Treſpaſle, M. 38 Ed. 3 fel. 25. bal. z. 


Wr ms ws 


— 
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XIV. What challenge ſhall be to the Array, and not to the 
rors, and what to the Jurors and to the Array. p 


allenge,that a man is put in to the panel at the denomination of tit 
party, isto the Array onely, and therefore if he have acceptedit 
Array for good, he ſhall not challenge any Iuror for this cauſe, H.49 Fl. 
3 ol. I. chal. 100. 21 Ed.4.f.29. | ; . 
It ſhall be no challenge to the Array, but to the polles, that Tegas 


oc Coſin of the plaintiffis put in the paneli. H.9 H.6.f61.65.34.14.H,7 
_ vide all the Divi beſore for this matter. 


— 
ͤ— . 
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XV. aloe Challenge may be for affinity 10 the pari) or lo bis 
kinſman , or alley of the party, and how it may be pleaded, 
and for Goſſi phood. 


juror was challenged, becanſe be is Goſſip to the party, and the 
A party to him, and it was found that it was no cauſe, 10 H. S. fal. 24. 
Challenge 40. But the Juſtices would not enquire whether the Juror were 
Godfat e Plaintiff, and ſo it ſeems no challenge,Tr.7.H.6,fol. 40 
Challenge 23. and ſo agreeth 40 lib. A p.20. challenge 13 I. But it was 
holden otherwiſe „AM. 2. H. 4. fol. 15. C _— 77. becauſe to be a God- 
father is affinity, but although Goſſip, Coſi b 
be material, nor traverſable, although that he ſhew it. P. 7. Ed. 4. fol.. 
It is a good challenge that the Juror bath taken the child of the Plaintiff, 
Ad ſacram fontem, and a principall challenge for the affinity, p. 19 H. 6. 
fel. 66. challenge 34. 4 Ed 4.fol.11. challenge 51 | 

And upon a challenge, that the Sheriff who made the panell was at the 

bap: iſme of the ſon of the Plaintiff, he needs not to aver the life of the 
ſonn, but it was where the challenge was, becauſe the plain: iff hath mar- 
ried the coſin of the Sheriff, 10 H.. fol. y. contra, M. 20 H. 6. fil. 42. and 
that it is all one, but of the allit nce, it ſeems that he = to aver the 
life of ci e coſin or daughter, 24.10 H.4 fol. 4. but the challenge is good 
if ſhee had iſſue though ſhee be now dead, p. 22 Ed. 4. fol. 2. and it ſhall 
b: ail-dged, 29 lib. A pla 3. but this was ſurmiſed of the other party, 14 
H 7 el. 2. but it was ſayd it was no challenge that the Sheriff hath marri- 
ed che coſin of the party. 12 lib. aſſp:36. challenge 114. 26 lib. Af. p. 21. 
contra, 22 Ed. 4. fol. 2. where his iſſue to the party might inherit. 


Note that t is no principall challenge, that the ſon of the Juror hath 


married the Daughter of the Party, &. but that the Juror hath married 
the daughter of the party, or e contra is principall challenge without more 
a do, 3 EAA, fel. I 2. challenge 50. 21 Ed 4. fel. 75. 

One of the grand Juryin an attaint, and one of the petty Jury, bad 
married two fiſters, and he ſaid further, that he was d, yet 
ſhall be ſworn; if the procurement be not found, 43 Ed. 3. challenge 96. 
and that the Juror had married the ſiſter of the wife of oge of the petty 
Jury, is no principall challenge, 43. 156. A. p 15. challenge 103, / 

In an attaint, ſome were challenged, becauſe their wives who had co- 
fins in the houſe of the Prior, the Plaintift, 34 lib. A. 5. ö. challenge 
127. U. 

The a. ray was quaſnt in an attaint, becauſe the Brother of the Defen- 


G g 


n or Tenant, it ſhall noe 


225 
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' greeth , but in Treſpaſs, the Defendant ſayd, that the Freehold 


Now and was drawn, 36 H. G. challenge 46. 
leaſed Land to the Juror for the term of anothers life, and that 1 


Chaknge 
£ * » 


dants wife had married the Daughter of the Sheriff, but it was b. 
principall challenge, ger Ratler, and Conſtable , 25 H. 7. fol. g. challiggy 
173. but he ought to alledge the life of the brother and the daughter 
the ſheriff. | . "= 
1tis a good challenge to the Array, that the ſheriff hath married 
great Aunts Daughter, if they had iſſue alive, 22 Ed. 4. fol.2 ut ſupra 3, | 


—— . 
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XVI. Challenge to a Juror, who is withia the Diſtreſſe of th 
party, or becauſe the party is within the Diſtreſſe of the . 
ror, or where , becauſe within the Diſtreſſe of the — | 
and where otherwiſe, a 


aa can a ma OT .U 


"He array was challenged, becauſe the plaintiff hath married the nite 
ofiC. and he who made it is Tenant to C. and che array made ij 
Councell of C. and not allowed without alledging a ſpeciall procurement, 
becauſe C. is a ſtranger, 12 lib. Af. p.3. challenge 10.15 Ed. g. fel. ib 


A”; ow rt took 


to C. and that by his commandement &c, this ſeems by many a 1 8 | 
challenge to ſay, that the Juror is within the diſtreſſe of C. and if heluth 
ayd, it was clear, as upon iſſue by Tenant by receit, it is a good challng 
that the Juror is within the diſtreſſe of the tenant for life, 10 Ed. 4. ful ii. 
challenge 58. But it ſeems to be no challenge untill the Maſter joyne, 
upon —— that the ſheriff is within the diſtreſſe of the Maſter, I 
ſhall not have proceſſe to the Coroners before that he joyne, Quan u 
he challenge. that the Juror is within the diſtreſſe of the Feoffor of tb 
plaintiff, 9 H. 7. fol. 23. contra per curiam, 15 Ed. fol. 18. | 
In account, a Juror was challenged becauſe Tenint to the Defendans,. 
and it was found upon examination that he was enſeoffed to anothersul 
of Lands holden of the Defendant, and that he had done fealty, whett 
upon he was drawn; which he ſhould not have been, if he had not do 
fealty, Per Martin. P. 3. H. 6. Challenge 19. 1 
In a Qaare impedit againſt two, the one made default, the other iti 
fue with the Plaintiff, challenged a Juror, becauſe Tenant to his compte 
nion, and held no principall challenge without concluding to favour, 
becanſe the Action is alſo againſt his Companion, P. 3. H. 6. Challug 
17. | 
A Juror was challenged becauſe within the diſtreſſe of the Plaintiff,aod 
ſome found free Tenants, and ſome within the Diſtreſſe , as Tenants# 
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But in account upon. ſuch a Challenge , found that the Defendant 


* 


life &c. was dead &c. but the Cora of the Iuror was yet 
. and becauſe there were ator „ he was command- 
ed to go from the Bar for a time, 4 H.6. fol.25.-Chal.20. vide Execution 
Dzvi/. 2. but where the Plaintiff hath a Leaſe of the Ward of Land du- 
ring nonage &c. rendring Rent to the Iuror, who hath granted over his 
eſtate, he was drawn the term continuing, becauſe the plaintiff may have 
an action of Debt againſt him, per Kniver, 44 Ed. 3. fol. 3. hal. gy. 

It is a good Challenge, that the Iuror is within the Diſtreſſe of the 
plaintiff or Defendant, or within his Leet or Hundred, and if he hath 
Freehold in his own Right, or in right of his wife, or by Ceſuy que uſe, 

Or if he hold by Feoffment to the uſe of the Plaintiff, its holden a prig 
cipall Challenge per curiam, and if one be enfeoffed to the uſe of a Iuror 
of Land holden of the plaintiff, it is a principal Challenge by Babington, 
H.g H. 6. fal. chal. 27. agreeth of the Leet, and dred, becaule 
within his diſtreſſe, 24.38. Ed. 3.fel.2 chal. 92. 
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1 Elix Dyer 
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Lit. 18 7.466. 


And upon a Challenge, becauſe wi the diſtreſſe dc. che Juror gagy en 


feſſed that he holds of one F. as of his Mannor, who holds, the Manna 
over of the Plaintiff, and becauſe the plaintiff might there diſtrain 


. 


was held a principall Challenge, P. 22. Ed. . chall. G 1. A. 3 8. Ed. 3. fol. 25. 
challenge 92. 


It is a good challenge in an attaint, that the Juror is ſervant, or with- 3 


in the diſtreſſe of one of the petit Jury, either to the Plaintiff or Defen- 


dant, becauſe under his correction, but 2xereof the Challenge; that 
one of the petit Jury is Bailiff of the Mannor of one of the Grand Ju- 


' rors, but it is a principall Challenge in an attaint, that one of the petit 


twelve is tenant, and within the Diſtreſſe of one of the Grand Jury; be- 


cauſe the Land ſhall be deſtroyed, but it is no challenge that the-plamtiif 
is within the Diſtreſſe of the Grand Juror, at dicitur N. 22. Ed. fol. r. 
Chal. 64. and it was holden a principall challenge if the Grand Furot 
hold of one of the petit Jurors, and that the plaintiff is Bailiff; and hath 
fee, or ſervant to the juror is no challenge, but it ſhall be a good 
Challenge; 2 contra per Read, Fineuæ and Kehle, M. 14 H. 7, fol. 2. 60 
no Challenge, that the Defendant is within the Diſtreſſe of the Jux, 
ibidem, but vide concefſ. that is no principall challenge, that one of the 
petit Jury was within the Diſtreſſe of one of the Grand Jury, A. 21 H. y. 
fel. 37. 48. which it is, if one of the Grand Iurors holdeth of one 6f the 
petit twelve, ibidem. of a een, 
Tenant by receipt voucheth, and are atifſue upon the Co 
a Iuror 3 becauſe within Diſtreſſe of the Vonchi 2 1. 
locatsr, but if he had been within the Diſtreſſe of territenant, this is 
queſtion, M.7 H.. fol. t. Challenge $4. | Gone le 8 
But md Tenant by receipt pw the iſſue, it 
4: Ee 105 l 
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the Bitten of hep | 
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riff, without ſhewing favour, but it ſhall be good; contra, 25 lib. 4 1 
28. Chal. 138. It is a good challenge to the Array, that the Sheriff ig 2 
nant to the Defendant, but not if he hath ſold the Land before &c. Teig 


H. y. fal. 9. T. 20. H. 6. fol. 2. 
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. XVII. Challenge for the Hundred, aud where and whea'h 
may challenge, and where Hundreds or R pes or Wapentakz, 


£ e challenged by both parties, becauſe he had nothing within 
undo v Or) he ws kn 3 H. s. fol. 38. hallenge 18. and uponki 
for Hundred Challenge, tryers ſhall not try if he dwell within the Hundred, nod 
theſe Rules, what value his Land there is, but onely whether he hath any thing with 
1 in the Hundred, 9 H. 6. fol. 66. Chall. 26. But it was faid, if he du 
'eall or perſo- within the Hundred, that he ſhall be ſworn, whether he hath nd 
nall, if two thing within the Hundred, and if he hath, he ſhall alſo be ſwom 
_ 5 though he dwelleth not there, 21 Cd. 4. ol. 89. 
„it i 5 | 


—_ to panel freebolders in the bundred or dwelt here. 3. If there be ſeverall hundreds win 


; ome out of any of the hundreds, it is ſufficieut. 4. f one of the parties be Lord th 
AA. + Ju be de corpore Comirarus it is ſufficient, if a hund ed ſell bis Land, it is wah 
of Challenge, for bis Notice is the point materiall. 5. He who is challenged forhundred muſt (hen 
is what hundred. | 2 


See the Statute, Anno 35 H. S. cap. 6. willeth that fix Hundredog þ 
returned in every panel. | 4 
- Heſeems to be a good Hundredor, who hath any thing within a u 
which hath divers Hundreds, and all there ſworn together twice 1 
year, although he hath nothing in the ſame Hundred &c. not ſo, if x 
do not ſuit at the Rape, but at another Leet, 10 Hen. 6. fol. 5.Chalenytd. 
But although that the Rape be a Liberty, and they all within it, ye! 
they be ſworn at two ſeverall Leets, and not at one &c. the Challen 
ſhall be good. AA. 1 1. H. 4 fol. 3. Challenge 86. 1 

Aſter that four are ſworn which are within the Hundred, it is no chf 
lenge that another hath not &. per Curiam, 19 H. 6. fol. 7 ci 


en 

and upon this Challenge the tryers ſaid, that there were five of the flu 
dred,. and-thereupon he was ſworn, M4. 2. H. 4. fel.6.Chalenge 7 
four Hundreders were enow, as well in an attaint, as in an other acdiesg 
7 H.. ſel. 7, Challenge 82. and it ſufficeth to have two of one Counth 
and two df another where the iſſue is in two Counties, per Curiam, Il. 
H. 4. fal. 3. C hall. gs. i 


I. Man Annuity, .ſcin alledged in one Hundred, and the Chureh,l 
nother &tc. Ok: a 1 challenge — he had — | 
1353 % 4 &C. 


Hundred where the; Church was, nes, «lloratyr, if be had where 


© a a. © 
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( ballenge. . 229 
V. 20. F. G. fel. 23. Challenge 35. and it ſufficeth to have two Hundred- 
— — the Lanny and — where tte ſeiſin was alledged, and 20 H. 
fol. 25. | 
a 1 * cecd anſwer againſt this Challenge, that he was ſworn before, 
the other faith, that he bad ſold his Land, yet it ſeemed afterwards that he 
l all be ſworn, for this Challenge is onely for want of notice, and it ſtay- 
ed becauſe after the ſale per curiam, but it ſeems that he might ſay, that 
the Land is deveſted by courſe of Law, 2xere the reaſon, it ſeems all one, 
21 H.6.fel.69.challenge 68. and in attaint, he which had Land at the time 
of the panel made and ſold it after, was ſworn, M. 14 H.7. fel. 2. Other- 
wiſe it is of him who is challenged, hecauſe he bath not ſufficient free- 
hold generally,12 H.7. fel. 4. Diviſ. &. 
An inqueſt comes ready to paſſe againſt 7. who hath aid of the King, 
and they all were ſeverally challenged, becauſe they had nothing within 
the Hundred, and found two onely of the Hundred not impanelled, where- 
of the one came not, and becauſe they were of the next Hundred, and 
the moſt able Knights of the County, and there were no more Knights 
within the Hundred, and the King a party, the Array was not quaſhed, 
but an c&o tales of the Hundred granted; Qzære it the King were not 
party, Trin. 25 Ed, 3. fel. 25. Chal. 122. ; 

An Array made by the Coroners was challenged becauſe there was 
none of the Hundred, and the Juſtices ſaid, if there be none ſufficient 
there, nor out of the fee of the party, and for that reaſon they return 
the Juxy of the next Hundred, this ovght to appear by the return of the 
Sheriff or Coroners, yet it being found by the Tryers, that there were 
none ſufficient there, the Array was affirmed, 45 lib. ef. P. 1. (hal. 
123.V ide Divi 24. | 

An Aſliſe in two Towns, in two ſeverall Wapentakes, and no Juror of 
the one Wapentake put in, whereby the Array was quaſhed, although 
both guildable, 28 1:b.eAſſ.P.38.chalenge 141. 

An Array challenged, and fix Tryers choſen by aſſent, and it was con- 
feſt by both, that there none of the Hundred but onely the fix Tryers, and 
they ſhall not be challenged before that two be ſworn of the prircipall 
panell, and afterwards by conſent the inqueſt remained for want of Hun- 
dredors, ard after this by the Court, the party bad Challenge to the 
polles. Copley, the entry is, quad quidem wenernns &. quidam non, & 
cemparentes non babent within the Hundred, nor there dwelled without 
naming them, ſo. it ſeems he cballenged them not again, Quære of this ob- 
| ſcure reaſon, T. 22. CA. 4. challenge 62. 

A Juror once tried indifferent ſhall net be challenged afterwards, be- 

| fas he bath not within the Hundred, Tr. E4.4.f.16. chal.55.27 H.8. 
: 31. 

Vhere the Countrey is to come of the body of the County, it is no 

Challenge to the Juror that he bath n—_ within the Hundred; for no 

Pace is limited from whence the Countrey ſhall come, 8 E. o fol. 34. 


330 


Tf A Juror bath nothing wichin the Hundred but within a 
to which the Hundred comes together, it is ſufficient , 19 Bly 


fol.5. 


IK. 


i . —— —— ä—N— U nA — — ——— 
— 


. 2 P 
— 1 — — Mews, 


XVIII. Challenge for inſuſſicieccy, and what ſhall be ſaidy 
be inſufficient, and where Ceſtuy que ule. . 


It a Replevin where the Ayowry is for Rent, it ſhall be good — 
that the Juror cannot expend 40. s. but not if he avow for damage ke | 
fant, but Firzh, thinks it all one, 4 H. 6. fol. 2 1. and holden a good Qu 
lenge where one avoweth for damage feaſant, 7 H.6.fol.25.Chal.22, wl 
10 H:7.,fel.14. but contrary 16 H.7.fol.1 4. i 
Alſo this is a good Challenge, when the iſſue is upon the miſnomer qi 
Town, 10 H. G. fol. 8. Chal.30. and where the iſſue is hors de ſor fre, 9 
7. 0d. I. Cc. | 
But in a detinue of an Obligation of 40 s. and declares to the damapr 
405. it is ſtufficient if the Juror have 20s. or a Mark, for this is not tors 
cover the ſumme but the writing, 10 H 6. fel. 7. hal 29. | 
In an Action reall to the damage of 20 Marks, the Juror ought tobe 
40s. Land, M.1o'H.6.fol 8. ö | 
In debt or treſpaſſe if the debt or damage amount not to 408. it ib 
ficeth that the Juror have one Mark of Land, A. tg. H. 6. fol.. Cha 
anno 2 H. 5. cap. 3. but if the debt be but 201. and he declare for 20 lia 
ages, the Juror 3 to have 40s. Land byſthe Statute, P. H. 
Chall.71. So in treſpaſſe upon the Statute to the damage of 40 N 
10 H. 7. fol. 14. | 
In an attaint the Juror ought to have 201, a year Land, if it be n 
Burroughs or Cities by the Statute, anno 1 5 H. G. cap. and it is inte 
ded as well of Cities which are Counties in themſelves, as of others, An 
Ed. . fol. 13. chal.5 g. and ſee where a Juror hath 201. land, but had 
ſued his Livery of the King, yet adjudged ſufficient, A. 20 H. y. faul.. 
A Juror being examined, ſaid, that he could ſpend but 5 s. but thetty 
2 = that he was ſufficient, whereupon he was ſworn, 21 3 H.. U 
chal. 78. . | 2% 
A Juror was challenged becauſe he had not ſufficient, and it was found 
that T. was ſeiſed for life, the reverſion to the wife of the Juror, aui 
leaſed his eſtate to the husband and his wife for Rent with condition * 
Teenter, and held a good Challence &c.7 H.4. fol.. 
A Juror challenged becauſe he had fold his Land after that he was i 
nell d, ſo that he had not now. Vavaſor, yet the land ſhall be bound to if 
becauſe alienarion is his own act, but if he hath Land in right of his 
or forthe life of another, and the wife or Ceſtay que vie die after 
impanelment, he ſhall not be ſworn, becauſe it is the act of God, 
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Challenge. 


Land is not liable to iffues. Dævers and uad, he ſhall not be eharged to 
attaint in the Land, and this; Challenge is given, becauſe men who have 
Land, will the more often ſay the truth for their ſafeguard, but grant 
them that the iſſues may be levied on the alience c&c. but ſithence it appea- 


red that he had not aliened, but bargained his Land, therefore he was 


ſworn, 1deo quere M. 12 H. 7. fol. 4. e 
A Iuror ſhall not be charged for Land which is ancient demeſne, but 
for his Charter Land which he hath for life in his own right, or in the 
right of his wife &c. within the County, . H. 7 fal. 1. 
Alſo enquiry ſhall be whether any be ſeiſed to his uſe whereof he takes 


the profit, H. 9. H. 6. challenge 27. of 
Wbere the damages were 40 Marks, the Roll was raſed and made 39 

r yet the Challenge good that the Iuror had not 4os. Land, A. 18 
Ed.. fol 13. | 

There ſhall not be a Challenge to a Iuror in Zondon that he hath no- 
thing in the Ward by the Statute de anno H.7.cap. 4. 

In an — of the receipt of 1001, to the damage of 1001. it is 
no Challenge that he bath not 308. Land &c. 10 H. 6 fel. 19. 
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XIX. Challenge , where the King is party to the action. 


| = a Quare impedit by the King againſt two, the one challenged a Ju- 
ror, becauſe he was of the Livery of the King, Nyon alloratur, becauſe 
hee concludes not to favour, P. 3. H. 6. challenge 17. But ſee upon 
traverſe of an office, holden no challenge to the array, that the Sheriff 


* favours the King more then the party, for ſo be ought to do, but ſome 


ſaid that it is a good challenge, that the Sheriff was a waiter at the King 
Coronation,or other ſuch manuall ſervant, M. 22 Ed 4.challenge 63. vi 
accordingly of the ſpeciall matter, 4 H. 7. fol. g. challenge 65. and that he 
7 but a ſervant, and favourable, is no Challenge tothe Array, 4: H. 
7, ol. 3. 3 

And againſt the King, a man may not challenge generally, but ſpecially 
as that the Sheriff is his adverſary,and ſuch are granted,4 H.7.f0/$. But in 
the book, one did challenge a Juror againſt the King, and ſhewed no cauſe 
untill the pannell was all over peruſed, as in the caſe of a common per- 
ſon, M. G. Ric b. 2. challenge 10 5. But ſee, 38 lib. Al. 5. 22. challenge 126. 
he was put to ſhew cauſe in certain, becauſe the King was a party. * 

It ſhall be a good challenge for the King in an information, that the 
array is favourable ; without ſhewing any ſpeciall matter, 4 H. 7 fel. g. 
_—_ 65.and ſee there, that after the array affirmed, the King chal- 
lenged for another cauſe, &c. 


Upon an indictment of champerty, the King did challenge the array, 
decauſe the Sheriff had purchaſed parcell of the land of a ftranger,where- 


11 


Challenge. 


upon the array was quaſht, 44 54.3 fal. 3 8. challenge 98. 
In an Aſſiſe of a Baihwick, by an Abbot, the Diſtringas traverſed, hy. 
cauſe che Office is amortized. Shard, this inqueſt is ac the charge ofthe 
parties, and is not Quale jus, and the King is not party, allo the Oi 
is not amortized, 7r.16.Ed.3. challenge 107. But if it be found forthe: 
Abbot in right againſt T. and a Writ awarded to inquire of the colly TA 
the King ſhall not challenge, becauſe the Jurors are Tenants co T, fox" 
his right is now in queſtion , Hi.; 4. Ed.; 2 175. Wy. 
The array was quaſhe, between the King and others, becauſe the Jp 
rors were not ſufficient, although it was ſayd, that where the King is g 
ty no challenge ſhall be to the array, for che party, and the artay quaſh 
by the examination of the Juſtices, 38 lib. Aſſiſe p. ig. challenge 1 th | 


If a man outlawed for felony, ſaith, that he was ſo ſick at the time iq 
he could not, c. and the King hath the reverſion, the party ſhall hn 
his challenges, The ſame Law is, if a man who abjures, ſaich that hews 
taken out of the way, &c. M. 4. H. 5. aballe age 153. M. 11. K. 2, da 
lenge 166. 1 

A Commiſſion to enquire of Nuſansin Thames: to the Nuſans githe 
City of London, there was no challenge to the array that it was mit 
the ſheriff of London, becauſe the King is a party, and it is his ſuit, Tag. 
Ed.3. Bar. 279. | "Y 

In an Aſſiſe by an Abbot, the King challenged not, becauſe the iii 
of Dean made the array, becauſe he is not party to this Action, although 
he claims Mortmain, T.16. Ed. ;. challenge 107: Ax 

Againſt the King, the party ſhewed that the ſheriff is bis coſin, ml 
prayes proceſs to the Coroners, yet although the Kings Ser jeants did in 
confeſs it, whereby proceſs was awarded to the ſheriff, the King ſhallay 


— afterwards for that cauſe, but well for another, H.4 H 
ege. ; 
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XX. Challenge after Chail:nge tryed or adjudęed Nul. 4 | 
Challenge to the array after it was affirmed , or after Cu 


lenge to the Polles, and where, and when one ſhall cha 
peremptory. LY | A 


N a Replevin, one tryed ſufficient for his free-bold, was challenged | 
terwards for fayour, 7 . 25. challenge 22. but challenged fo 
e 


vour and found indifferent, he may not be challeeged afcerwards, 
cauſe he hath nothing in the Hundted, 9 Ed. 4. feli 18. challenge 55 
But in a Iuris utrum, one was cha lenged who hid not the view iin 
the Writ, Be/knap, this is no challenge, becauſe he had ſeen the land, 1 
did know it before, whereby he was ouſted, and challenged again, becu 
Coſin, and that was tried, A. G. R. a. challenge 102. oe "0 


a 7 dactconfeſſed thathe was 
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Ic the petemptory Yeoh 5 14 H. 7119. 
enge by one, mln 


a W980. W oeay then the eee the array dy. 


be had br one e Vonire fark: before, be now prayed to have ſeyerall Vens- 
re facias, 'T.g Ed.. felit7. challen LY She. 
F ray ren zins for default. of Hundreg Irs y.cor 1 yy 9 re 
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becauſe the firkt be 
to bave this challenye of | N 5 Poller, And 


this tryedagainkt him, 60 challenge one of the polles becauſe 
taken mony, Tr:13 Fa:3: challenge be. 
Bat in attaint, the were tryed of the dhe part and the other, @ 
well the Otto ter ns principalt panel), and many drawn, and as 
wards the Pldintiff would have challenged the array of the Oſto ta 
was not allowed, betauſe he tid challenge be polles before, 34 M 
4.6. thalltngt 2 7 1 ky, 
And the array 5 challenged by the Defendant, and affirmed, * . 
tinned by the not coming of the Juſtices, at the re- 
fendant chuftenged the array, u deczuſe nothing efthe Record | 
eber, the panel, rhe challenge Bod, M. 13 H. 


And if t 50 b Minde hath a venire Faria Tetved; and ieremalns 74 
favle afterwards, he ſhall not ſay fay that the Sheriff is his coſin, b 
n dut may ſay, that the Sheriff is coſin to the hu 
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XXI. Challenge to witmeſſes , or to. 4 Juror, — 
med 4 rief. to #he Deed,; or to 4 Tryer. 
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e, if hire be vetitywictclfenimetin 1d 
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the Wi becauſe they indicted 
him of Felony, and allowed qd ge, 32. li, Au 74 Thelke 


88 of the +8 
2 and this bf hank Fore ets cop a 
8. ore any were worn 

— - — Wa hellenged the the Hondrot 2 ax ſayd. it 
4 Tryers may be challenges till ewo 1 — 

the — P. 22 Ed.4.Challenge 62.But — — for 
a Tryer was by the Juſtices drawn, becauſe favourable; and he ſhewed 
. 41 9 H. 5. fal. 1 L. cballange 73. and it was no challenge 
to a tryer before tryall. chat be is heir epparant tothe Demandant by a- 
ward, 7 H. 4. fel. i. challeng⸗ $3 contra, that he was Goc. father to the 
party, and another was put in his place, M. 43 Faw, 3. Challenge 


11 is no challenge to a Tryer, that after he was ſworn, he bath matried 
with the party, 5. 11 R.2. challenge 165. | 


_ 
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XXII. Challenge, and plea for a Jury, and not for the party, 


and where « Stranger to the Writ may challenge, and whene 
the Bajliff way challenge for his maſter, _ 
ſhall be a challenge for the Suites af fed who is impanat- 


to ſay 


there be ſome forraigners in the inqueſt, 
DDD 9 
dant ſhall not plesd ir, now the Mayorand Comminalty, A. H. 6. ful. 8 


Charter 19. vide contra, tharchs Baylith Ball plekee: 29 lab 5. a5 


Connſans 60, 
Fe chat be mull cor beimpleaded ont of Gt. it was held a plea for 


the parties, not for the Mayor and Comminalty , and the * — 
impanalled our, &. loſe the tage to plead t 
lame charter, that they ſhall not be impannelled our of HED 


p.1.comnſans 61. 29 lib. Aſ.p.13. 

Aſſiſe awarded, edn rd made by the Sheriff, alſof one 
where it ſhould have been of two. Tren ſaid, that none ſhall plead 
ary 1 — 8 ate array was quaſht, T. 8 EA. fol. 22 chall. 3 


It is no . in an Aﬀiſe for the party eo ſay, that the Juror was 


aot „ Cc. But good for the Juror himſelf, and the Juror ſhall 
not to make the view, but the Bailiff himſelf ſhall cauſe 
ee M8 Ed.z fol. '69.challen 2 4. 


beconſe he ib x Baroner, &c:without 4 
T7 — tryers, 35 H. . 
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Note that in an Aſſiſe the Bailiff may challerige for his Maſter 
Ne for him & for favour, becauſe of his fee; as of robes $6 iy 
e Array, lib. A. P. 10.chall, 15. NT rr 
Vide Biviſ ig. That the King may not challenge where the iſſue it 
ned at the charge of the parties, Ty 16 B4.3.challx07; becauſe 102 
ſtranger i Dab ori 200 101 D973 781 174499 _ fry 
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A Bailiff of a Liberty or Guild, may not challenge che Array mg 
by the Sheriff. where he ought to have ſent it to him &c. but let ma 
a Writ againſt him if he will, 3 0 lib. Aſ. ebal. 147. „* 

At a Ni prius, the Bailiff of a Town may not ſhew the Charter u 
he ſhall not be impleaded out of for Land &c. for he dught to ſhe ue 
Bench, 29 lib. Af. P. 13. Couaſam o. 
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XXIII. Where « Juror ave, be removed without Challenge , wh 
examination of them w ich are ſworn, and where thepary | 


himſelf ſhall be ſwormto ſpeakthe truth. 


HE Sheriff returns a panel as made by himſelf, and the Jurots ap 
Tuned ſay, that it was made by the Bailiff, and for this the Arraj ys 
quaſhed, P.8 Ed. 3. fol. a ucballenge 3. vide the Caſe, Diviſ .fr. 

A Juror challenged was ſworn to ſpeak the truth to the Tryers, if the 
Challenge touch not his honeſtyq vide after Diviſ.24 Hill. 40 BAH 
chal. 100123 i\H:6.chalirg.:M rg H. 6. fol. g. ande where the Tryet i \ 
ſen wete challenged, becauſe Tenants to the party afid / they were at 
to. ſpeak the truth and theyt ſuid they werezaoty; RA He! 

when the ꝓarticuthi ſaldithe T ryers-ſhall ha asked if he fad 
the truth, M.; H. 4. fol. 4. chal. 78. and upon 2 that the Alle 
had not made view. i ſball be tryed by examination or by Eryers; 22 U. 
AA. T s ne e nt e eg 
4 enge to, the Array made of rheipeaple oft C. the eontrarys was 
uired of, c een 4nd!thergfore the Artay 
Face kt. A . 
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XXIV. Where challenge or matter alledged to avoid it hall be 
' © tryed, and how the Court ſtall demean jt ſelf in order and | 115. 
all of the Challenge... F aan . A! ee 951 


( A 51 TIONW 2 $7347 911? q 20 gl 10 281 
A” > Tutor challenged becauſe Tenant to the party, the Tryers pray 
— he OO to ſwear the truth, and ſo he was, P. 3 H. 6. 
chal. 19.19 H. 6. fol. g. chal.3 2. | 5 * 
All the jurors were challenged, becauſe none but the — had any 
thing within the Rape, and one other, the Plaintiff ſhewed that all with- 
in the Rape were his Tenants, and prayes that they which were challen- 
ged might be ſworn, if found for him, and by the Tryers it was tryed 
Preſently againſt him, whereupon a Decem tales was granted of the ſame 
Rape, but if it were found for him, were if th others ſhould be. 
ſworn, becauſe. they were challenged before, P.3 H.6.cha/lenge 19. vide 
the laſt Caſe of this Dsvs/. enn 7% % enge 
If one be challenged and two tryers find him indifferent, now he, with 
the two ſhall try the other Jurors, and when another is ſworn the two. 
Tryers ſhall be put out, and the two tryers ſhall try the reſt,, and upon 
Challenge for inſufficiency they ſhall gray that the party may be exami- 
ned upon Voter: dire &c- and they ſhall. be examined if he hath ſaid the 
truth, 4. 19 H. fel. g. che 2ũ½½ on nn, 
After the Array challenged and tryed, he ſhall not challenge the Ar- 
ray of the 7 ales ann. for they ſhall be challenged together, and 
vyhen both be challenged together the Tryers ſhall. be one of the panel, 
and the other of the Tales per Port.H.21 H. 6. fel. 22. chal. 67. lib. A. P. 44. 


chaleyge 143. 2 1 200 11 0%; 1 1 Nag 7 
The Plaintiff 5 the Array, and the Defendant the T ales, and 

one vas taken of the Challenge of the plaintiff, and another of the chal- 

lenge of the Defendant to. t it, 4.9 H. 5. fol.11. Challenge 73. and 


| en Tryers of the panel were of the otto Tales ,, M. 8. H. 4. 
1. 17. 110 | | ; 


 Np6n the Array, and alſo up! 
of the principall panel tryed t 


14 


be tried untill the principall panel be tryed, - 24. 9 Ed. 4. fol. 46. chal- doch muth he 
lenge 57. | n F in the diſcrition? 
| 18 off the Fiſtice a 
s » a s E,. 22012 a and therefore 
20 .40., they ap inted one of, the Array, and the Cordnwrs 10,419 it. Vide 27 Aff. 28. and 21 af,, - 
e 474 in the, principal Caſe ber, the Trial. of the g, Was by two Attornyes of the Cours! 


4 ſent of the parties. 


* 
as 8 


Ihe 


por the Tales. challenged for favour, two d. 11 Fc. 
e Array, and alſo the Tales, and quaſht in B. K. in i- 
the Array, and affirmed the Tales, H. 19 H. 6. Chal.33:P.33 H. 6. fel. 2 1. n and 


chal 42. be the Challenge for one alone, or for ſeverall perſons, ibidem, coop 2 


buz if, chey,quaſh the Array, contra per gxzjary, bug upon the Array affir- char the Trial 
medih Tall 7 the Tales f in the Kings Bench, and the Tales ſhall not of the pies 


138 Challenge. 


The one party challengeth all but one, and the other 
char one | It may be that he did it by Caution to have him tryed g 
2 e be . wherefore the Juſtices would not take one 
e of the Plaintiff, and him for the other, but the dre 
the nine for Tryers, P. 21 . 6. challenge 38. 

abe Polles ſhall be tryed by the ſame by whom was the Arra 
were ſworn to try the Am , although that the party releaſeth 25 f 
lenge to the Array, if be — the polles they ſhall try them 
H fol. 26. 

In an anqurity againſt the Parſon, and layes the ſeiſin in one County 
the Church being in another, and iſſue upon a Preſcription, and tri 
doth.” and both panels are chal „ there ſhall be two Tryers,cheay 
of the one County, the other of other, P.34 H.6.fol.36.challengty; 
bur ſe chat one Juror was ſworn by aſſent to chuſe two others to T 
try the other panel, and the Court may chuſe two of the other pauſh 
trythis; P. 11 H.. el 63.chal.98. and not one of the one and the 
panel, to try both as it was 34 H.6, TR 

So Tryers were to try whether the Juror was a Baronet, and fowl 
yet he ſhall not be helped without a Writ &c. 35 23 

After that fix were ſworn upon the principall panel, one was chills 
ged, the ſix tryed him, and could not agree till another time, ui 
then they affirmed him. if he bein q called — not, he ſhall be ane» 
ced —— the Challenge: of both parties, becauſe his contewſi 
appeareth by note of the gr „although he be entred upon e 
cord, yet the Juſtices agreed, that i I impanelled appears ut. 
where there be er ſo as 2 Jury ** full, the Juſtices — t 

quire thereof, bur at the deſire of the” parties, 36H6.f27.c t df 
Peas lad, there ſhall be but two Tryers, but by conſent of the 
21 E 70. * 

A Juror was age becauſe he had an Action depending &. 2 
indifferent, was ſet aſide, fo that if there be enow of others, be 
not be ſworn, but they fay, if there de not enow we are ag 
ſhall be done, "afterwards the party releaſed the action ing, 
tie was ſworn, 24. 38 Hs f. b. chalenge 49. One found indifferent ws 
lenged by the other: becauſe he had nothing within the 0, 


was fet apart untill ic was known whether there were enough | * 
bb 5 Defendein chllenged the indi ar, be 

t Array, — it was found nt, 
challengeth one by poll, it ſhall be tryed preſently, becauſe the 


uns found againſt him, but after the Plaintiff challenged one 


ged the Array before, P.22 Ed.4.chal.61. Tr. 43 Ea. ;. challenge 93. 
The Jury appeared, and the parties could not agree of two Irn 

whereupon the Court cauſed the Plaintiff to name four whom * 

have, and the Defendant other four, and then the Juſtices ſaid, 


wn 


ne poll, calf 
was not tryed untill the panel was looked over, becauſe he had porchab 
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third and the fixth of the eight to try y üben, 4 Ed 4. Fol. 11. "chat: 


leber all all are challenged, and they will not agree of Tryers without 

ſheyving ſome canſe, and vvill not accept the offer of the Tultices, the Juſti- 

ces may chuſe eyvo tryers vvithout more ado,Triv.16 Ed.q.f.7 but v 

the Seelen they they may chuſe Tryers, and here the one chuſeth three 
of the Ther: and then every one takes one of the fix 


— & c. MA. 18 E. 4. . 18. &c. 
ed + enot tryed, and the Array affirmed vvere par 


© at houſe, and tbe rayed that th nike mo rene, 
.be, a wy Sur they ig he 4/4; 


ve gatur ſadente cars, but 
was an'A 8 many, and one Venire faciat, and the 


chal. 


Arey qaſhd by enge of al. and the Faru prayed. | 
ſeyerall Venire fac. 8 e of the one ſhoul 
not be for the other. Penne, you ſhall not have .becauſe you have 


choſen it jointly at the 


9 prayed it at his Ne 
Gaole delivery, if one ——_— the Clerk may 


the felons, becauſe they are not e any perſon certain, Tr, 
d Ed 4. fel. e SG | 
Of the form of Entry w here the Challenge is quaſhed or afficmed, Vale 
Di * 20. 22 Ed.q. CE. 62. 
two Tryers could 2 and ye he cen of the holy 
Tr. whereupon by conſent of they went at largeumtillJuch a 
day, H.7 H.. fol. 3 85. and — two Tryers hed eryed 58 


Jurors, and they and the others of the Jury were commanded to be! 
Agein the next day upon a 55 ay i the Tryers have eaten * 


large with their com ryers for they were 
not to give thei e As g ron. thr Od i Bornge 
diſcharge tryers er Aa giving a ver 


1d not releaſe his Challenge after the rye aud Herr FD 

. not rs were ſworn, 21 Ed. 4 

70. but Fita. ſaid nothing of i * 3 the Cafe 2 E 

e de — 
ury was i two and boch challenge 

were taken of the one panel to ani 8 whey TS] 

ae es hogan | 5 


2 10 U was ſworn: upon the principall panel, 2 
3 — Juror vvas in triall of the other, they did eat and int biel not 
= vvho vvas firſt ſyyorn upon the principall panel, untill the ver- 


dict:: 


Challenge. 


dict was given, and note that the Jukices "07 not take on e 


County, and another of the other to be tryers, 7. 11 H, 4. fa ] 
Challenge $8, Ce. | 


If there be three or more tryers, and the greater art agree, 
not to the purpoſe, but they (hall be under dard till chey alag 7 
7.20 Ed.. Triall sg. but fee where' two | tee, and the thi! 
Jaſkices 105 take the Verdict of the two, and Nea the third tom 
ptr Carians, 29 1ib.-«A.Pla.g.Chal. 146; | 
And challenged, becauſe he had an action depending, &c. or thi 

aſſed at another time againſt him, it may be tryed by oath of th * 

imfelf without the record, but it is no principall Chalfen ge 1 971 
conelude to favour, and inquired by tryets, ＋ 8. H. J. fel. Fl Ca 
and ſee after how a Challenge by record ſhall be tryed, 43 Ed. 3.6 
5 Aattain the Array and 2anel” were challenged, the Juſtices 4 4 ** 
29 Knights to t Nie ght chuſe them x Knight and a Serjeali i 


"and the 878 Knights were cf the fame panel, 34 46. of. p. 6 K 
. . 127. 


1 


Array challenged for favour, tryed by the Se T's not bil 
of the oc and Shard ſaid, "the one Triall or the other may he | 
in Treſpaſle by Bill, 27 lib. 4 . 28 and ſee where it was t ed in 
* Coroners and one of the panel, 20 A. P. 10. Ch. 15 and 138. 


nn an yer and Ter miner, the party challenged the Array, ad x 
a triall by others then by thoſe of the Jury, and the Court we 15 
29 l. 4.5. 3. C hal. 245. and vide Divi/.21. that one virneſſe my 
tryer in default of others, 19 Ed. 2. Aſiſe 409. 
In attaint twelve were foro and the others challenged,” becg 
had not 20 |. land, but one wh made default. g. you m « 
try by tryers if there be others within the County of 201.land, at i 
they of the next value ſhall be ſworn, and alſo tryers ſworn: if ben | 
More of the by within the Copney,. and thi 1 been bor i 
being certified by the return of the Sheriff, Chok, & you cannot ia 
nor ſwear any 20 % Land untill lie that made default be ſwar 
e and tried per Curi am, whereupon 16 Tales were aw: 1 | 
H. 6 fol. 23. Attaint,6, 22 whete none of the Hundred were return 1 
5 ma fr uſed, that all there were Tenants to the pat 17 


but return of the Sheriff, tht lib. inte t:Challey 


d. 
TEES 29 ale 
'fuc eee by one to the Yenire acl Jt ith 
it not. and then there iin Sino \ other, @ | 
7445 r this | cxuſe afterfrards," P. 25 
e e * =Y * 


Ghallage. 
upon damage miſtaken, a8 201. whereirThould bate been: on 
the Wee ee e en 6 ſuis. ol LE 


— * of 
* 
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XXV. 5540 af t 415 i Mes ler . —— WA 
10 the pollet, Av where to ſay, that he wat is 0726 
not to 44 the view, Tell, Divi 23. 


Sliſe in the Ki Bench; bes ſpeciall Aſi ſe thi ers ſhall 
Abe ex ——_ but of the ſame! panel, F. e | 
Triall 2 4 * $«[:3 2 

In pecll ſſl the 1 wenel that cheSheriff was beyoſt the Ses 
at the time — the panel, and had made no under Sheriff, the Juſtices ex- 
amined the under Sberif, who ſaid that he was the under Sheriff, and 
the Aſliſe taken, and a Writ of Error was brought, becauſe: hy #iitter 
ſhould have beep tryed by four or five of the Jury, and not by the par- 
ty himſelf, becauſe it touched his honeſty, and although the Juſtices might 
rule the exception by their diſcretion without triall, yet becauſe they had 
tryed it otherwiſe then it ought, and made this parcell of the Re- 
cord, it ſeemed that this Error might be „Ani in reaſon the par- 
ty ſhall have the averment after the return, for Dede he could not have 
2 to it, per Gaſcoigne & Hullizbut Hani ſaidi if other triall ſhall be 
4 * cretion of the Juſtices, "what ſhall be done, if by one Jury 

or ta to be Sheriff, and by another that he is not &c. A4 wod 
non A reſponſum. Gaſcoigne, if the Sheriff himſelf were there, it ſhall 
not be inquired of, but tried by his Patent, which is of Record, and 
where proceſſe iſſueth to the Coroners to make a * the party ayers 
that the Sheriff made it, and not Coroners, it ſhall be tried En 
by two of the panel, ſo it ſhould behere, H. 10 H. 40. 47. Triall 103. * 
9H. Laps 1. Triall 36. 1 5 and ſee where the Sheriff had — 


— the thi « ſecond and che chird of the 
three was tried by the other two, and al and ſworn upon the — 


ener. and he wichone of the two. tryed the other 


by theſe —— T. a 45 third was py e two fworn _— 


| on the pr — 1 W. wi. a l 
| ccyers 


1 


i Jn e AIG: id., ballexnge, 1%. nol | 
x What ſhall be us uben u Baihiff returns. arbers which ind ul 
view, vide 41 lib. Aſs.p:26 | 
Ina Writ of right, two of the four "Knights were chalengelie 
favour. and gndrwg 50 procarers, the Iuſtices made the ewe ſuppaꝶi 
2 the oe ira and the other two to tty then 
. ad? then they choſe to them ſixteen Knights of then 
rr girt with a ſword, which were of the affinity to neither party, ty 
try and take a place in the Hall, aud they ſhall not chuſe any Scrjeant i 
there be Koights convenient, and the four ſhall not be difch 
l 0 4 the ſinteen. anda: Veuire facias add, andi 
ſaid, that no habeas corpora ſhall iſſue here, but ſome held otharwil 
ons be remened dead, the habrat corpora and vearnire faciar for y 
Knight, and ho ſhall be tried in Court if he be challenged, M. 22 Fly, 
fol. 187 challenge f tg. hut it was holden that the chailenge to theſy 
Koights a nben they are inthe houſe to chuſo the grcat Aſſiſe 
tried before the Tuftices Brain contra, and the oue N 
fa! de wal by the three, and npon the drawing of him, the neuf 


be tried by the t. and if they draw him alſo, andanotheri Wl 15. 
anew Writ: ſhalt iſſue to mike to come other three Knighwie IF tics 
the Challeogemay not ho tried by one, Nele moved thete that thei not 
1% ad: othall met be challenged; and therefbre de ld by Her ies BW / 
they ſhall not W bur when * are put in the * der 
7. Ed3 a 13. 11 
par 

— — — — — — — — 
70 1* 


"= x VI. Challenge, becailſe a-Bareret,, or to Knights in 4 ik N 
of raght, ar brognſo Fonights ane not returned. 0 | 


N 
19 


| vn pron of right, a Koight wazsliulteoped becauſe he was 2 Banetet 

it was holden that he ſhou ld be {worn if he be not # Baneret. 

holds by Barony, ' 1:22. Fd 1 I . age zur this ought 
33 His fol. 466 


becertified by writ, otherwiſe 18 reer l 
iengeaq. 
"ED Challenge to Knights in a Writ ob ige ford een e on « othen matter. 
—— „ and-how. sadwmben ic hal be taken, and whin- ehe- four Roi ht 
ſwotn,; eee e os b thwaſſent- of | 
to.chuſarso.chem-twelveorhers;who 0% 6he 5. 
not challenge: becauſb abe have conſent 30 EAE. lie 


2 1s | 


„ oo. 27% 1 
3 pang, as Quoc imple, nen bade, Thirwhen' Peer of: the ea 
3 Bar 34 8 Hi, oN: A hen 1 22W lid 91 - 
6. 18. EA byer 236. The Array challenged r ebe I 
Zit. 157 acc. Vid li Co&ipact,; e e 5 W 


9999 


- 


—— 4348 
party to che iſſue, 18 BiſhapoſG.zbt it hal be devodchalimget that 
no Knight is of the inqueſt, T. 13 Ed.z. challenge 115. kd 
An attaint ſhall not be taken without Knights, and if there be not 
enow within the Wapentake, they ſhall be taken, De corperrTomirart, 


Ge. A. 1 Ed. 2. Attaint Og. « * undd uu. XIX 


: 1 . 
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XXVII. JO to a Juror, becauſe be cams at FA bhi 
4 or did tai at bir charges , or. mbere favs 
— 21 deere be is. his pariſbioner, or within 

— 2 auer nen, party 98 


| Juror was challenged, becauſe he came or ſtayd at the charges of 20 H.. 3. & 3. 
| Ate plainriff, this is a principall NN without more ado, though 
be de an indifferent man, MA. 8 Ed. 3. f. chllng 7775 So if 275 
de charges of the phintiff after the 1 M3 H. fel 14. age 
154 and ſee there the challenge good where the Attornyts bf both _ 
ties gave Mony to the Jurors for their diet. alchough the JO would 
not ae it, but diſavowel it in the Court, 13 H. fol. 15. 
A Juror wes draw, becauſe he ba canta ofchep 
depending che fan, 52 R.2:challeage 127. 120 
ei no challenge, that the Jurot is a — 0 che ati; 4s 
Bl Parſon, M. 33. Ed g. challenge 169. arid it was in waſt, and in debtitiwis 
fayd to be no challenge, betauſe the right of the N cometh not in 
debate, 17 lib. p. i q. challenge 14. 

Note, Challenge fot etting, taken — timt before the rect, © T 16 H,7.2 
amicus curia, 14 H:7:fol: 31. 0 H. 3. & 8. 


| + _ 


4 
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9 . 
c - — — — —_— 


XXVII. FE Et to 4 "ry 7 berate an Arbirato wo ths 
| one party, or to the Array." -. . FRE | 


N Arbitrator choſen by the one party well challenged, not it be. Y 
« | £Ywerechoſen by conſent of both, alttivugh that it was of the ſame 7 
V Prreipaks, H. 3 H:6:fol 24: challenge 16. But if he were an Arbitrator in 
notder matter as debt, (where this action is of triſpaſs) and in attaint 
pon a falſe oath , in forcible entry, if the Sheriff wcre choſen run 
2 4 or the one upon che title, and not upon the matter of the falſe oath, 
4 $ no challenge, bat being choſen by the one, although it was to be ind f. 
rent, it ul be a good chailen "ge, for he ſhall not be held indifferent 
it here he is mob (oor by doth, 10 if being choſen by the one, and hath 
Pot choſen of the matter together it is no challenge: But the Juſtices 
Pould adviſe where it was, and it is found that he made an indifferent A- 
tx 112 ward 


4 
wurd, A. 10 H. 6. fol. 29. Challenge 37- 9 Ed. 4. fol. 46184 
lenge 57. inch ; 62 


XXIX. What Challenge being good in an action real, i 
good in an act ion perſonall, and where damages are onhy 
be recovereds | 


IN Treſpaſſe the Defendant juſtified by the commandement of ty 
A wich whom the Iuror is jointenant, and this was not a principall Cy. 
555 lenge, becauſe damages onely are to be recovered, but it ought to wy 
clude of favour, 7.7 H.6.fol.44.Chal.24. vide 10 HG. fol.7.Diviſal, 
> 3h 1 


XX X. ber canſe of challenge, ſhall be heed ar HR 
ning and where not. i een 


that hath challenged the Array, it being affirmed, ſhall noch, 
Etage the Polles afterwards without ſhewing cauſe preſently | 
he had not challenged the Array, he might go through the Panel, wit 
out ſhewing cauſe to the Polles, P.3 3 H. 6. fol. 21. C hal. 42. which ot 
firſt point agreeth, Y. 22 Ed 4. C bal. 61. and with the other ag 
P. 7 H. 4. fol. 41. Chal. 8 1. & 7. 43 Ed. 3. ( bal. 93. Tr. 20. Ed. 3. cha 
and if after the Tryers be ſworn, the party releaſes his Challenget the 
Array, he ſhall not challenge the Poll without ſhewing canſe, fot ie 
. + releaſing affirms the Array, M. 27 H.8.fel.26. * 
In an Appeal againſt, many one challengeth the foreman of the qu 
and he was compelled to ſhew cauſe preſently, but he ſhall not betral 
till the panel be gone through, becauſe none is yet ſworn to try him 
in an Aſſiſe he may challenge generally and not ſhew cauſe till the 
be gone through, and after that ſome of the enqueſt be ſworn, and 
was challenged and tried preſently, and the firſt man challenged was te 
and the Challenge diſallowed. Now another of the Befendants 
have port and could not, becauſe he did it not before, WF 
cauſe ſome of the Defendants confeſſed that they were Clerks 
removed upon their Challenge, and yer they ſhall not deniand than WF 
By,” M.vH.5.fol.10. challenge 70. | " £0 
In attaint the panel remained for default. It ſeems that although ib 
one of thefirſt Jurors which was ſworn ſhall not be challenged afteraꝰ 
unleſſe for ſome new cauſe, yet the panel of them ſhall be 58 al 
as if they were ſworn, and then he ſhall ſhew cauſe, and ſhall be th 


22 Ed., fol. l. challenge 64. 


— „ 


8 


33 

LEE * 
bal - 
27 
1 
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ote although the King be party, the ober party which challengeth 

— not be . to ſhe w cauſe of the Challenge untill all the panel 

be gone through, M. 6 Ri .2.chal.105.vide contra adjudged, 38 656. Tl. 

Þ.22.chal.128. but 6 Ri. 2. the Juſtices ſaid, that in Caſe of the King it is 
not as in caſe of a common perſon. | | 


TR 


— 


— 


— — _—— 


X X X 1. Where Challenge may be to Juror upom an Enqueſt of 
office 5 iS 4. 


IN a Quaie jm to inquire of a Colluſion upon a recovery bye Prior, 


the King challenged the Jurors becauſe they- were Tenants to him who 
loft in the former Action, and not allowed, H.34 Ed 3. Challenge 175. 

It was held, that in a Writ to inquire of Waſt, the may have 
Challenge to the Array before the Sheriff, and alſo to the Polles, but not 
in a Writ to enquire of damages, 2 H. 4 fel. 3. attaint 13. | 

In audita querela iſſue was taken upon the payment of a leſſe ſumme, 
and payment proved, whereupon he prayed Judgement, and the Court a- 
warded a Venire facias to the ſame Enqueſt to aſſeſſe damages, and they 
would not tax themſelves, and the Detendant ſhall not bave Challenge to 
them, unleſſe for ſome cauſe of later time happened, P. 22 Bu. 3 fol. 5. 


Barre 283. 


. a 


—— hn. comm. 
K — — — 


X XXII. What things diſable a man from being of any 
Jury. 


T hath been adjudged a good Challenge that a Juror hath been attaint- 
ed in an attaint, or in a conſpiracy, but it ſeems it is not ſo of an attain- 

A forging of falſe deeds which is a new Action, A. 33 H. 6. fol. 53. 

: 41 . 

It ſhall be a good Challenge that Juror is a villain, Tr. 9 Ed. 4. fol. 16. 
Challenge 5 5. and. the Sheriff ſhall be amerced for ſuch return, 26 lib. 
A P. 28. C hal. 13 5. An Alien born in Flanders may well be challenged, 
although he hath been ſworn to the King, and hath been in England 
from his infancy, for that doth not make him a Denizen, A. 144. 
fol.19.Chal:g1. | 

An Indi&tment was held void, where any of the Indicters were out- 
lawed of Felony, at the time of the indictment, and the Indictee alledged 
upon his arraignment, where properly it ought to have been alledged 

before the Enqueſt taken, yet it was held ut ſupra, and the Indictment 
adjraged void, A. 11 H.4 fel. 40. A.lndifimert 2 5. ſo when one is excom- 
municated, ib idem. 
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XX XII, Where Challenge ſhall mot be allowed becauſe it ua 
_  ſamepanell, which was another time returned by the gh 
and quaſht. 3 "Ro 


Panel returned by the Coroners was challenged, becauſe the ſame | 


was returned by the Sheriff another term and quaſhe, yet not allow. 
ed, H.25 Ed. 3 fol. 37. C hal. 121. the panel made by the Bailiff bei 
pa 


the parties Counſell was quaſht, and proceſſe to the Sheriff who returne 
the ſame panel, and it was not quaſht, but there the Sheriff returned al 
that there were no more ſufficient in the 


Hundred, 33 56. H. P. 12. Ch 
126. vide Divi/, 43. | | 1 
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I. Idas Feoffment, Sale, or Gift, (ball be ſaid cbampertie, what” 
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F one maintains the Demandant, who alſo recovers and enſcoſſa the 
Maintainor, Champertie lieth. So'where: one maintains the plaintiff im ne. * 
t to have part of the money &c. 47 E. 3. c hamperey 4. anda Feoſ % — * 
ment Sale or gift depending the ſuit, is holden Champerty of it ſelf, but ,; well againſt 
not if he purchaſe after Ju t, becauſe there is no ſuit then depen- the ſeller as th 
ding, but that is to be underſtood where he did not maintain before, 8 E. 3. Purchaſor. 
13.champerty 3. And r Proceſſe returned ſuch a day, 
the Defendant ſhewed that he purchaſed before the Writ returned, and 
he was driven to traverſe that he did purchaſe to maintain pendant the 
Writ, and the plaintiff did aver that he did, and then ſnewed the date of his 
Writ, 30 E. 3. 3. chamgerty 7. | 
It was ſaid by the Court, that if I-bargain for Land before the 
Writ brought, andafterwards Livery and Seiſin is given me, this is not 
Champerty, A. 19 R.2.champerty 2. and therewith: ſeems to agree, Fitz. 


N.B:172. But ſee 30 E.3. before, and 9 H. 7. 18. where the Defendant Vid. plo. cam 


pleaded the ſame matter, and further traverſed that purchaſe to maintain, 465. 
and yet it was ſaid, that if a man take upon him to maintain or purchaſe 
before the Writ to maintain, if he do net in facto maintain, that, Cham- 
perty will not lie, vide 30 Af. 15. champerty 11 It is holdemno/plea 
that he did not purchaſe pendant the Writ, if he do not alſo traverſe the 
taking upon him to maintain &c. See the Statute of Artituli ſuper 
chartas cap. 1 1. . = 

A Leaſe taken of Lands for years is Champerty , 30 E. 3: 3. cham- 
bert) 7. | ; 3533 | 
If a man covenant by Deed or without Deed , that I ſhall have the 
Rent of the Land in demands, to maintain the: ſame is Champertry, but 
Rent granted out of other Lands is not Champertty, but if heuo main- 
tiny Maintenance lyeth, F. NZ. 1772. 


—— 


IT. lere 


 (bamperty and Maintenance. 


be Champerty. 


II. Vbere « Feoffemnt or purchaſe banging the V7rit, ſhall — 


Ham ſuppoſing that he did maintain 7. N. who gave him pa 
| he D hs — that one B. N- Sufooff ar 
ſud N. upon condition, and for the condition broken entred, hg 
the ſuit and did enfeoff him without that he had any thing of the oft 
ment of 7.N, yet becauſe he came to the Land, depending the ſuit, he 


&c. the Defen 


was forced to traverſe the purchaſe to maintain, or the maintenance, , 
31 Ed. 3. Champerty 3. but 19 R. z. Champerty 15. he did traverſe the Fe 


offment of 7. N. onely, and it was admitted good, and the cauſe ſeemed 


to be, becauſe it is ſufficient to traverſe that which the party alledgeth it 
cauſe &c. but 30 40. 15. agrees with 3 1 E. 3. before. 
Note that a purchaſe hanging the Writ is not Champerty, if it be got 
to the intent to maintain, which is denied by all the Serjeants, for that 
by intendment he will afterwards maintain, P. 32 E. 3. champeriys da 
ſee 4 E. z. champerty 12. that it is not Champerty without the intent, and 
therewith agrees F. N. B. 172. of a purchaſe bens fide. Vide 21 83.51. 
(hamperty 8. | We 
But ſee 8 E.4.13. agreeing with the Serjeants, and that the purchaſe 
hanging the Writ doth imply Maintenance, if the Writ be not bro 
coven, to the end he ſhall not alien his Lands &c.champerty 3. 5 
In Champerty upon a Purchaſe hanging the Writ, the Defendant faid, 


that he was ſön and heir of the vendor, and it was holden no 7 
I f. the 
3. 


becauſe excepted by the Statute of Articuli ſuper chartas cap 
was to the ſon in Frank Marriage, T.6 E. 3.33-champerty Io. F. R 
I72.4cc. | | 


It is holden per curiam, that if I make a Leaſe of Lands to 7. for lit, | 


and Precipe is brought againſt T. and hanging the Precipe he doth ſurrey 
der to me, that it is not Champerty, wherefore the plaintiff traverſedthit. 
T had nothing in the Land before the Writ, M. 17 E. 2.champerty iq. 
N. B. 172. acc. ö 29 
It is holden, that if the Tenant make a Feoffment to his uſe, hanging 
the Writ, that it is not Maintenance. A4 8 E.4.13.champerty 3. 


—— 


7— 
— 


III. VYnbere 2 ſhall be without Feoff ment, Gift, ale, „ 


Grant upon promiſe in an Action reall or perſonal. 


= Champerty the plaintiff declared, that the Defendant did main. 
in a Subpaua to recover a debt, and to have part of the money, 
Defendant ſhewed that the ſaid A. was a ſtranger born, and was ade 


ay 


r 


AM * 
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(hamperty and Maintenance. 249 
hi a d promiſed him payment if he did recover, and that there- 
a be 4 with him to councell, &c. and it was holden a good ex- 
cuſe, for the intereſt which he bad inthe ſame, 15 H.. 2. 
Maintenance upon a promiſe to have part of the mony in debt, or Pre · 1.Ma.Dyer 5 
cipe, is Champerty, although the action doth depend, ſo as be hath ng, 7 © mn ate 


wn, 42 Be. 3-9. 98 E We BEE Champ 7 85 N — although 
was holden, that the Writ, doth lye upon an undertaking, though he 5 41h not 
doth not after purchaſe, and therefore it was holden no plea, that he maintain, it is 
did not purchaſe, hanging the Writ, 30 E.3.champerty 11. Champerty and 

. is bounden to enfeoff me if I do recover the land in his name, now 247% cnante. 
if I do recover it, and he doth enfeoff me, it is Maintenance and Cham- 


perty, M. 42 E. 3.23. Barr 190. BR 


— 
1 


* .— 
— — * ” _ * 


Iv. 10 t perſon ſhall have the writ, and where the King, or a- 
not her party, who was not party for the King. 


Irten ſaith , That in an Aſſiſe Champerty lyeth, as well for the 
Diſſeiſor as for the Tenant, and the one may have one writ, and 
the other another writ, and the husband alone may bave Champerty up- 


on maintenance in an Aſſiſe againſt him and his wife, or he may joine 


his wife in the writ if he pleaſe, and it is not materiall which of them was 
Tenant, P. 4. E. 3.9. champerty 4. 

Champerty lyeth for the King wit hout any indictment, and without 
information by matter of Record, becauſe t hat the ſtatute is, that the Ju- 
ſtices ſhall ſend to enquire &c. of the Lacheſs, &. and the Writ re · 
quires not that the party demandant ſhall ſue, and if the party wil not ſue, 
it ſnould be hard to ouſt the King, T. 12 fd. 3. champerty 9. And ſee 3 E 
3. Itin. North. champerty 13. where Scrope gave Judgement according - 
ly, but Hill there ſayd,that the Action is given only to the Tenant to pu- 
niſh the Champerty, and not to him who is Informer; Bu: ſee the Sta- 
rute of Articuli ſuper chartas 11. which gives the ſuit to the party for the 
King, or for any other who will ſue for him, and the forfeitures to the 
King and Informer, vi 21 Ed.3. 357. — 50 

In a Writ of Champerty, where the Writ did abate for falſe Latine, 
yet the party was put to anſwer to the Kings ſuit, 17 Edw. a. champerty 
14. p | * 1 ONT 2119} 2:15 C5 4 
This fair ſhall be ſayd the Kings ſuit, yet a man may ſue forth an Ori- 
ginall out of the Chancery, or have a ſpeciall Writ to the Juſtices to en- 
quire and determine, F. N. B. 172. C. | 


{ " 


V. Where 
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(hamperty and Maintenance. 


v. Where the party in Champerty , ſhall finde Sureties for th 
profits. | 


Pon this Writ abated, the Defendant was put to anſwer to the ki 
and the iſſue joyned was upon a ſurrender, and the Defendant foi 

| Sureties to attend the iſſue, and to anſwer the profits in the mean tine 
17 Eda. champerty 14. 


— ——_— 


add. — — S 
— 


V [ . The forme of the Writ , and Declaration in Champerty, | 


T= King in this action need not make any ſpeciall Declaration; by 
alledge only, that the Defendant did maintain, & c. becauſe in the 
Action he is not to recover damages, but to puniſh the party &. butin 
a 2uare impedit, he ſhall ſet forth the place and the day of the mainte. 
nance in thefirſt action, &c. T.12 E. 3. champerty g. and the date ofthe 
firſt originalf need not be ſhewed, H.30 E. 3. 3. champerty 7. 1 7 
The Declaration is good, which ſuppoſeth chat he did maintain h 
ing the ſuit, though the Writ be that he did maintain, Pro parie ham 
da, & c. Thorp ſaid, chat there is no other writ, 30 A.. 1 5. champ u 
P. 31 E. 3. cbamperty 15. Alſo where the Writ faith, Adbwc mers texts, 
and by the Declaratioh it appeareth, that the plea is determined, ai 
u good, for peradvemture the party durſt not bring an Attaint, fornhut 
default, 47 Ed.3. g. champerty 4.50 where the Writ is doubtſull, andby 
the Declararion it appeareth, that the maintenance is of the Demmi 
part, yet it is well, H. 21 Ed.3.52. «hamperty 8. 1 
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— — —— 
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VII. Ageinſt whom Champerty lyeth. 


us Statute is a prohibition againſt the purchaſor, and ſeller, and yt 
the writ brought — — is good, 30 A415 
31 £4.3.champerty 5. And ſee the Statute which gives paniſhment i ibe 
will of the King againſt the Officer who maintgines, and ꝓuniſhment 
well to the ſeller, as & cc. Feſt. 2. cap. 49 and 50. But ſee the pumiſmem 
ro looſe the land, is given againſt the purchaſor only aud ſo it is of goo® 
by Art cnliſuper chartas, It und 12, end impriſonment for two eas 
given againſt the purchaſor and aſſentors, by the ſtatute of Berwich l. 
E. 1. and 3 1. E. i. and the Statute of Veſtm.1.cap.26. gives puniſhments 
gainſt the purchaſor at the will of the King. No man ſhall get, buy; or 
promiſe to buy any title of Lands or Panements, but of ſuch as dhe, , 


I-14 S-T-3-F 


their Anceſtors have been a year in poſſeſſion, reverſion, or remainder, 
upon the paine the buyer, or ſeller forfeit ſeverally the value of the 


and, the one half to the party that ſueth, c. 32 H. g cap. g. It muſt be 
ned within the year. See the definition of Champerty, 75. 3 3: E. 3+ 


— 
— 
„— — — ͤ — 
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VIII. Where Maintenance may be juſtified for Conſanguinity, 
add whit maintenance it ſhall be. 


E my colin, who by poſſibility may be my heir, giveth his proper goods 
Ie my councell, this is maintenance upon good adviſe, T. 29 H. 6. 
maintenance 2. and iſſue was joy ned accordingly there in a reall action, 29 
H. G Iſſue 83. But in 34 H. 6. 25. It is holden, that the father may give 
mony for his ſon, becauſe he is bound to find him, but not ſo of any o- 
ther coſin; but the book of 29 H. 6. was, that it wis for his ſon who was 
his Heir apparant, every one may help his coſin to a Lawyer, but he may 
not give mony, 4 Ed. 4. 32. But ſee 14 H. 6. 6. Where he juſtifies as coſin 
to him who was arreſted at the ſuit of the Plaintiff, and pleads further, 
that he was a maintainer for him, and to have the ſam &c. Barr 15. It 
was holden that the brother of one of the commonalty cannot maintain 
in an action brought againſt the Mayor and comonalty, 21 E. 4. 38. but 
otherwiſe it is if the action were againſt his brother, atio ibid. 

And the Son may maintain his Father, whoſe heir he i by every Law : 1.22 E. s. 
By Herle, and therefore ifbe purchaſe of his father hanging the Writ,it is 7/97. abs 
not champerty, 2were, for it was delivered upon, but it doth not ap- Are r 
pear that it was for that cauſe, or becauſe the purchaſe was in Frank mar- may enſeoff bis 
riage to the ſon, M. E. 3. 33. champerty, 10, ſon for bis aſſi- 

ſtance of him - 
FISHY, TOs 1 8 5 
IX. Where Maintenance ſball be juſtified far affinity, or alliance, Su bis own 


| mony to bis fa- 
aud in what Manner. tbers — 


5 ; Acc, at tor. 
O freind may counſell another, and it is not maintenance, other - 36 H. 628. 
wiſe it is of a ſtranger, M. 22 H. 6.35: and it was ſayd that a {Goſſip 30 H, te. 
muy maintain for uffinitie; and be who Huth tat red my ſiſter may main - H. 6. 4. ac. 
bain a coſin or brother may; but then be outhe to alledge that my ſiſter ; —— 8 

is alive, Ans £,45. And the Action chere wis, but he did retain countell 5, fl. 5 6g 

&c. and 1 way maintain him urhO hach married my daughter, and m ö 

be at the ber with him, and comfort him, but 1 may not give money. 


= 


And Brias ſayd, that 1 may. bring” thy ur to à man who bath 
know! — rn Mig E 4.3. ant that was incaſe of an attach- 
neut in the Chancery. 4 7 


Kk2 | X Hyper- 


¶bamperty and Maintenance. 


X. Where Maintenance may be juſtified by the ſervant , andig 
what manner, and when the Miſter ſh 4ll Ju Stifie 11 11Kletigice 


for bis ſervant, 


gainft the Plaintiff, the Defendant did juſtifie as ſervant, and theg. 
ther by proteſtation that he was not his ſervant ; for plea, faid, that the 
Defendant did perſwade him that he ſhould not agree, and that he wo 
pay his coſts, and afterwards be came with S: and payed ſo much, &t iti 
a good plea if he alledge the giving of the mony to be after the ad 
brought, for there is no maintenance if there be no ſuit at the time, gu 
24.3 H:6.54: And a ſeryant ſhall not give mony, 19 E:4.3. 

And a ſervant retained with me to go to London, cannot juſtific ws 
ſervant to aid and aſſiſt me in my ſuits, but he who is retained as .adyh 
ſervant, for no certain ſervice, may juſtifie as ſervant, without 


what kind of maintenance he did, which he cannot do in the other aſe, 


by Markbam, Quere 39 H:6.6: 
No Servant may threaten a Jury, 19. H.6.31. 1 50 
A man may ſignifie to his ſervant who he ſhall take for bis cu, 
the better to ſpeed his cauſe, and may ſtand by him at the bar, 19 HH 
and a man may pray a Lawyer to be. of councel with his ſervant, ani n: 
fie the ſame in one town where the maintenance is ſayd to be in another 
- town in treſpaſſe, vi. 21 H. 7. 15. Maintenance 7: The Maſter juftifiedth 
retaining of councell for his ſeryant who could not ſpeak Engliſh: Anu 
ſayd, 34 H:6: That I ſhall not maintain my (ſervant who is arreſted ford 
own debt or treſpaſs : Otherwiſe it is for any thing which he doth by ay 
commandement, which was agreed by the Court, wherefore the Mile 
ſayd, that his ſervant prayed him to pay for him forty pence of his wife 
money, which hee did, and it was holden no good juſtification, ſot ei 
ſtranger might ſo pay the mony of the ſervant, 34 H.6: 25 b. But Fiat 
den ſayd, that if my ſervant be arreſted for debt, &. in London, ot i 
ſuch priviledged place, I may help him, and ſpend of my own mony Vf 
reaſon of the loſſe that I have of his ſervice, otherwiſe it is if he beinpkt* 
ded in a Precipe,&c. 21 H, Af Maintenance 28. .- 1 
But Newton ſaid generally in maintenance upon an appeal of MybW: 
That the Maſter may give of his own mony to « councell of his ſawunts 


to which the Court agreed, and he may pay the fees for the diſcharge # 


his ſervant, or lend him mony, but he cannot give:mony to the Jury fot 


giving of their verdi& , - 21 H. 6: 4.3; and the labour of che Maſter ton 


Jury to ſhew the truth, was no maintenance, 22 H: 6, % 1 ED, 


own money to diſtribute c: for his ſervant, 31 H. 6,8: Errour 32: b 
i ſcems the Maſter cannot give money to the councell of his ſervants" 


Aintenance was ſuppoſed in an appeal of Mayhem brought by 42 


the 


* PR a was ac aA. e 


Champerty and Maintenance. 
the mony be not of his wages which he hath in his hznds, 19 E:4.3. But 
he may retain councell without giving them mony, 31 H, 6. I. 


_ — 
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X. I. t#here the Lord may maintain his Tenant, and be in the 
Reverſion his Tenant, | 4 


He Lord or he in the reverſion may maintain their Tenants by Ba- 

99 and Paſton, 9 H. 6.64. in a Detinxe of Charters; but that | 
is for ſuch things as do appertain to the Lands, but they cannot maintain 
in treſpaſs done in lands of another, M 27 H.6. Maintenance 25. And 
the grantee in the Reverſion cannot maintain before attornment of the 
Tenant, but the grantee ofa term after the life of the Ter-Tenant, may 
maintain the Ter- Tenant, 9 H. 6.64. 

And I may maintain my Leſſee for years, or Bayliff, in any thing which 
doth concern the land, becauſe they ſhall not have aid of me: So if one 
hath poſſeſſion of my goods; and they be attached, which Daxby denyed, 
39 H.6 21. 

Treſpaſs brought againſt 7. S:who juſtified for a burialſin the Church- 28. 291 
yard of the town, and it was holden that every one of the town might in B. x. i; — 
maintain him, and ſome ſayd, That the Lord of the Town might likewiſe adjudged, that 


ſo do although he were not one of the town. Quare 18 Ed 4.2. if the Cuſtome 
of a Mannor be 


DEED 8 8 in queſtion be» 
; twixt the Lord 

XII. Where Maintenance fhal! be to a ſtranger, and juitifiabls and a Copy: 
for the Inter eſt which he hath, and becauſe he may thereby 2 Capybet- 


ſirengthen his Title, | AL ders may ſpend 
tbeir money in 


es : : : maint enauce of 
18 was ſuppoſed in a Detinue of Charters, The Deſen- the other, and 
dant ſhewed, that S. was ſeiſed of certain lands, and granted the be cuſtome. 
fame to him, and that the Charters did concern that Land, and that he 
granted him the Charters, if he could recover them. Babbingtos ſayd, 
if the grant were good, then S. had no cauſe of action, ec. and if voyd, 
then it was void, and then itis maintenance, becauſe the Defendant Had 
no intereft, therfore we ate to ſre if the maintenance was be fore the grant 
or 7 9 a. | | ; 
is in an obligation to T. who is indebted to me, and aſſignes 
_ to ſue in his name, and delivers me the Obligation, T. 3 
= afterwards I do put the obligation in ſuit in the name of bis Executors 
— o agree unto it, this is juſtifiable maintenance, and if one be bound to 
4 to my uſe, I may ſue the bond or may maintain the Action, if he put it 
fait, c. H. 34 H. 6, 30. Maintenance 84. and in the firſt caſe I may pay 
| counce ll 


N 
% 


( hamperty and Maintenance, 

councell with my own mony, Qu ere 15 H. 7. 2. * 

If one lye attached by my goods being in bis poſſeſſion in London, 1, 
not bounden thereby, and therefore I cannot maintain him, by Daxby, by 
I may maintain my Bailiff, and yet judgment given againſt him ſhilſi ug 
bind me; v1.39 H.6.21. 

Tenant in a Precipe makes a ſeoffment, pendant the Writ, and after. 
wards looſeth by default, and brings deceit, che feoffment cannot main- 
tain him, 8 E.4,13. Maintenance 19. 4 

He who is a meer ſtranger, cannot pay councell for me, 21 H.5. 16. 
E. 32 | 
3 holden , that the Lord cannot procure his villein to ſue for hy 
goods which are taken, yet it ſhall be for his advantage, fo where hy 
villein was diſturbed of an Oxe graſſe granted to him, 22 Ed 3.1 5. yk 
vin 38, | 

If the Debtor pay mony to the councell ofthe debtee, the ſame umi 
tenance, 19 f. 45 55 


a U— — — —D 0 
—— — > — 
—__ * 
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XIII. hat Add ſhall be ſaid maintenance by bim who half an 


to do c. what not. 


Ne came to a Preiſt, and ſhewed him that a ſtranger had a (H 
gainſt him, and prayed his adviſe, and hee adviſed him to appear it 
London, and to purchaſe a Swperſedeas, and it was counted no bar, le 
cauſe no maintenance was acknowledged, for which cauſe he wasdriven 
to traverſe the maintenance, 22 H. 6.35- and 39. yet Priſot thou iti 
good barr, becauſe the ſtranger was a poor man living of Almes, &. t0 
which Martin agreed, 9 H.6. 64. | 
Priſot conceived, that if a ſtranger came with me to a Lawyer, ual 
prayes him to be of my councell, that this is maintenance, 7,3 5 H. b 
tenance 21,21 H.6.16. Maintenance 20. But one neighbour may ine 
another of a man learned in the Law, 22 E. 4. 35. But if I ſhew my vide 
ces to a man not knowing the Law, and hee ſay expreſly chat they t 
good, and cannot be better, it is maintenance if he be a Lord, orotht 
powerſull man, L. 36, H 6, Maintenance 22. MH. 22 H. 6. 5. Mum" 
nance 8. See the Statute of 1 E. 3. cap. 24.80. 26 E. 3. cap. 3. doth not l 
mit any certain puniſhment. A 
If a ſtranger be compelled by the Court to ſpeakthe truth, and he del 
vers what he knows of the truth, this is juſtifiable. So if the Jury come to 
him to hive notice of the matter; but if he {ſpeak to them of his o ie 
cord, he ſhall be puniſhed for maintenance, although t hat be eruch # 
he ſpeaks, Per omriam, 28 H 6.6, Maintenance 1 o. Aud it is there lin. 
If a ſtranger doth come to the bar, and informes the Jury of his on bend, 
it is maintenance, but not if he be examined by the Juſtices, See the * 
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of conſpiracy, 20 H.6.36. of him who was impanelled and was drawn &c, 


and if a ſtranger come to the bar with me, this is maintenance, though he 


k nothing, 22 H.6- and by Priſot 32 H.6.29. 
9 — * his — to another to diſtribute to the Jurors, this 


is maintenance in the fitſt, although the other doth not diſtribute it, and 


if he do diſtribute it, then it is maintenance in them both, 28 H. 6. 7. Main- 


tenance 11 


— 
5 
— — 


— 


— — — 


——ꝓ— — — —ö — 


XIV. What 4d ſhall be ſaid Maintenance in bim who may in- 
avedale , viz. Attorney or the likes 


1 a Ser jeant or an Apprentice deliver the Law at the bar for his Cly- 
ent, it is lawfull, but if he after ſay to any of the Jury, that he hall 
beaten if he do not paſs for his Client, this is maintenance, Ab initio, 36 
H.6.27. Maintenance 15. * 

Alſo it is holden no maintenance for an Attorney to give of his own 
money to councell by his Clyent, 7.35 Hen: 6: Maintenance 27. Per 
Curiam. 

And Maintenance doth not lye againſt an 2 for ſpeaking great 
words to the party, for he may inform the Jury, but he cannot — 
money, for that is Maintenance, but not Embracery. Hl, An tmbracer 
is he who taketh to embrace, to lead the Jury, but maintenance doth not 
lye againſt the party himſelf for giving of mony to the Jury, 13 H: 4:1 6: 
Maintenance 23. 

One Juror may perſwade another to be of his mind, as he thinks the 
right is, but cannot give money, A: 17 E: 415: and it is a good barr prima 
— that he was one of the Jury without any more: Vet he further 

d. that he had given his verd ict, the Plaintiff ſayd, that after verdi& 
he prayed the Steward to give Judgement ſo ſpon as the verdict paſſed, 
and chat was holden to be maintenance in him, 18 E. 4. 1: and 2. See the 
caſe of conſpiracy, 22 H:6:36: | N 

An Attorney cannnot promiſe a reward, but 2 Counſellor may take 
part of the Land for his fee: And one may iuftifie the return of a panell- 
u Bailiff, and traverſe the maintenance, 13 H. 4. 19. 


. 
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ab 
XV. Where Maintenance may be juſtified by Pledge , ug 
pernor : Biyle, & c. where nut. 9 


: 
jaune — 


4 
» te. 


Riſet ſayd, that a Surety or Main-pernor, or a Baylor of the hi 
P Ec. cannot intermeddle in the ſuit , but may come to the hart. ww 
ſee that the parties appearance be recorded, and he who is Surety forth 
Peace, may not intermeddle in a Scire facias againſt the principall,fe 
the breach of the peace, H.34.H.6. 25. and 29. But the Mainperngr of 
him who is arreſted in London, & c. may promiſe a reward to the 
torney to be diligent, by Danby, and Wang ford, and by arg ford hen 
give money, but Quere of that, but the Bayle upon a Cepi co 
ned in Bank, cannot maintain, nor a ſurety for the peace, forthe 
but to yeild a paine, and not the principall, Littleton ſayd, that ſuret 
a writ of Error, may ſpeak to the Councell, but Priſet ſayd, that in | 
paſs againſt two, if one of them do make default, he cannot maintaithe 
other in the iſſue upon the principall, but he may as to the damiga 
re, H:32 H:6: 29: ES 

And the Main-pernor in debt may well ſue to ſave his maynprils, wd 
ſome ſaid, the ſame was no maintenance, 14 H: 6:6: Bar 1 
Brian thought it a good bar in generall maintenance, to ſay, da 


KK ee WG. ih 444i. 


Pn qc OO 


took the party inthe firſt Action to Mayn-priſe, 14H: 6: 6. 125 
4-1 2, | | (IR 


. 


X VI. Where he that is nonſuit ſhall have maintenant. 0 


"A Man may have an Action of Maintenance after that he is ne 

Ain the Aion in which, & c, P. 33. E. 3. Maiutenauce 26. gun /f 
4: But Maintenance well brought after diſcontinuance, P: 3. H. 6. 
nance 2. vi. 7 H: 4 30. The Book is not contrary to 33 E. 3. but the N _ 
ſhall abate, ſuppoſing I N ſam capt am, where it was not Capta. 1 l 


- 
. 


ns 


— ——— — — 


XVII. Where a man ſhall be puniſhed for Maintenance, although 
no Record be of the Principal! Suit. 


1* Maintenance upon an Appeal of Maheim, it was ſaid, that no FI? 
was ſited in the Appeal but an Attachment, and that returned N 
invents, and afterwards the whole was diſcontinued, by which, althen 
the Statue be generall, viz, That it is not lawfull to maintain, yet 1 
be meant if the party be grieved, which he is not here, c. But the 1 


0. — a Aontevance..... 
id, chat „ Arthas, 4nd legerer. 


H.6.y 3. Maintenance 2. vets finden 
4 It i abolden that if one maintain, 10 4 ay original cannot be ret 


ed, no action lyeth upon, it, becayſe Nl tiel Record i a al 
Li eh” ts 2 t it ib | purc 


Writ be returned, if it be afterwards returned, H. 30 E. 3. Champ 
+ and Newton ſaid, that to maintain betwixt che da and the return of 
the Writ is Maintenance, 9 lik 54. and ſee a Prohib bition in a Quare 
;wpedir before the Writ returned here a Tie: him, who ſued in the piri- 
tuall Court, 2 E:4.12. Contrary of epment u on a Formedon, be- 
fore the Return, although the Portnedon be deliver upon Recoid, 18 
H.s. which is not law by F. N. . 60. e 

In Maintenance of a Writ of Right in A demeſne i in the genre 
ol an Aſſiſe, it is not ſufficient to alledge that rat 

Writ, but muſt ſhew theda) yo the Writ, pe bers 11 5 N 4 
Plea ere, And no ſuch ea depending be tried 
cient demeſne is not recor A here * Vi 2 


— 1 


* 


— 


XV FH. Whew jet . or 8 72 


in Maintenance, 11 what ſpall be a Plea 1 Writ. 


== 


NZ: guiley 5 is holden to be no iſſue in this Action, tusche Iſſue is, 
that he did not maintain &. H. 8 H. 6.37. Maintenance 3. but the 


one or che other ſeemed good, 21 H.7.1 
And where the e cſpeciall Mailyenance, as as g 
ving money, the that he gaye not any wichour 


anſwering to the point o the Wei 14 H.6. 9 1 1. acc. And it is no 
Plea to the Writ, that the Defendant is dwelling at another 1 be 
| capſe no Proceſſe of Outlawry lieth in this Action, 18 H.6.37. 


XIX: Where Maintenance de ble b the "1 
45 4 n reall or _ Mie 4 a * 


* 
— 1284 
* 


every Adjen,r ibs Land in * 
ente in 


may in ee 
| af e Qblignugs 34 36 @: 
i * gy 044 2 .53:1% 6 * Ton we. V 57 174 8 5 
0 1 * * N39 : qu TW 7 Lame 4 tidy N . | Uwe | 
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XX. v gu * * nilintenance, 10 wa 4 man io bes l 
757 lach, x 7, f againſt * that: os 
'" 

15 


r 29995 2M 
X X 1 whos he that rec hath have eueren, Wh 


» 1 


t 12% 
* * [ I. ber Maintenance uh for undertaking, , 1 
maintaining in fact. 
IN Mai ntenance, it was ſuppoſed, thitthe Defendant gave m mone 
to diſtribute to 8990. B andi it is not ſurmiſed thar he did di 


theJu yet it is g „if a than noney to Jurors to 
their verdi HH. in — wut abe give no werd, 


though the gift were before they impannelled, vi. 22 H. 6 5. 28 H 
That it is maintenance to give money to diſtribute, without ſhewiagy 
whom to diſtribute it, and if the other doth diſtribute it, it is maintemm 
in him alſo, 31 H.6.1 ad 2; But he that takes upon him to e 
doth not maintain, ſhall not be puniſhed, 9 H. 7:18. | 


XXIII. here 4 Bill fpal be tins We oe in the * 
of the Court. 


P was holden, that a bill of diane 10 8 met 710 1001 
ſtranger or miniſter who doth maint "and 1 5 he 
doth- ade expreſſe, that he who-mincains is celentin C tl 
2 FO appear that he doth maintain, edente curia lt ĩt 5 1 011 
ber, It was 44. bill in Cuſtedia Mariſeall-and' it was holden; chat if a ſtra no 


judged by the county do maintain here by his oath, « CAE gain him, 22 fl.. : 


whole court, and 26. Bil 3. 
that if a man do 
«fiſt one who: is XXIV. Upon Maintenance i in what Court this merit 2 "= 
+= 544 = tk is holden that maintenance lyeth for maintena net in an 5 
, _ * N that it lyeth . maintenance in à court 
cauſe it is for H. 5 it lieth upon an attachment in Chancery 12 2255 .and 
the benefit aud i lieth upon maintenant in & Fabp ice N And 
be ts lr 20 2. J, lorbide made ande in wie N 71 Fete, 
20 aft an i. the Stat. bf E. prohibiio meineenance in 15 e 1 
— an the penalty there at the will of the King, and the — Hes: Toro 
Renal lam in maintenance in the Chancery, White>ball,Starchamber or elſe where wer 
— 's of land Aholden by patent commiſmon or writ, upon pain of every a 
. be. fence 104. if it be ſued within the year, & maintenance ſhall be enquit 


Am . of, e off cio, by Juſtices of N sf prius, 4 E. 3.6. 10. 
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t the ſtatute of 8.2 the retainor 

5 ſervant for uſing ee 2 
19H. : 
forfeit 20 nd be 2 — rv None — give — in che eCounty 

Juſtices of Peace ſhall inquire of Maintenance by Statute of 37 H. 8. 
cap. Execution of . Stathtes 4. 
of pretended Rights and Titles, upon which i Statute and the Proviſoes, 
note; theſe points hereby adhdzel. 9 1 
to the land contracts with another for the land, 1 the grant be ut- — — - - 
terly void, yet the Fe a nd party are both within the Statute.” 
ano. 


The ſtatute againſt redeemers doth — 9 wan any _— pain 20 Z.3. 
H. c. e 10l. 
Court, but a due officer. Weſt 1 cap. 33. 
See now the Statute of 32 H. 8 cep.g9: againſt Champerty, and bringing 
1. That if A. be owner of the land in poſſeſſion and B. who hath no right 
2. That if the diſſeiſee, who is out of poſſeſſion contract with an 
ther for the land, he hereby ma keth bis right which was good apprehended 
ng and the grantor and granteeareboth within de Statut 
That whoſoever hath the ownerſhip of the Land, that ſuch an owner 
* at his pleafure bargain and contract for the land, and need not ſtay a pl 
whole year before 5 — Toe —.— — — mee therefore the 8 * 
mort gagee who hat ee is thewithiniheyeari . | 
ſo if che diſſeiſee releaſe to che diſſeiſor, the be Gifcifor may den the and with- 33. 1 | 
; in the year, and is out of the $tatute!So ifa man'was out of poſfeloh, and” 


, recovers the Lind in rjectione firma, and is put in poſſeſſion by a Writ of 
Habere facias poſſeſſionem:he may ſel the land preſently, ſo it was adjudged, 


: n—_— Www - 


36 Eliz.in Com B. in Pages caſe 7 Car. Regis in the Kin Bench, in Sir 
John Off leys caſe, and H. g. Car. in the — — Bench, in K ing and Hils Cafe”. | . 
4. If the diſſeiſee diſſeiſe the heir oft diſſeilor, ugh he hath/an - 


ancient right yet becauſe his — — is not lawfull,”if be ſell the land 
before he hath been a year in poſſeſſion, he is within the Starute, becauſe C. Lit. 3 69." 
the heir of the difſeiſor bath ri Ache to the poſſeſſion. c 

5. That the buying of a Leaſe fo 1 — is within the Statute, and he ſhall 
forfeit the value of the land, but if a man make a leaſe for years to try his = — 
| title in ejectione firme,it is out of the Statute, unleſs it be to a great man to Cockrams caſe. 
1 ſway and contenance the cauſe. 
6. That a cuſtome is right, or a pretence to it is within the Statute. 

7. That if he be Tenanc for life the remainder in fee by good title, that he ae 
in the remainder wry obtain the pretended right of a ſtranger, becauſe it is 
a means to extin t ſuirs and troubles 

8. That if the ſſeifor makes 3 leaſe for years or life with the remainder 
over for life in tail or fee, he in the remaindler cannot taker any promiſe or 24 #-5-52- 
covenant, that where a diſſeiſor hath entred upon the land and recovered C. ir: 36 ir. 
—— the land to — — owe 50 
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Matters of. Ws 1 


I. In what adi. Colour ſhall be given,and? in what not. 


©. 
: 4 *sS 


given, as in Treſpaſſe, 33 H, 6.5 4.37. H. G. 3 1. et 
Colour ſhall be given in an action brought upon the Statute 
Vide 7. Jac. in of forcible ALTY21 H. 6. 39. & ſo ſhall be i INA Writ of Entry in i | 
the Kings Bench ba of a diſſeiſin to the father of the plaintif, 9 EA. 4. 13. So in a wri 
— Pigot K tryoſa rent ofa diſſeiſin made to the peredecefſor of the plaintif, 19 
prays 6h adj. Alſo ina Raviſhment of ward, it is agreed, that if the Tenant; 
ged that co. Claim bythe Plaintiff, that he ought to give Colour, 2 £.4 27. 
low ſu l not be As to Treſpaſſe, or Aſſiſe, theſe are the proper actions, in 0 
ven in as {our ſhall be given. | 
But no Colour ſhall be given in a Writ of Entrie, in the natureof w 


ject ĩone 


— —ů 4 * Aſfile, 21 H. 61g. becaule it is a Precipe in its nature. 
ſhall be adfad- Alſo in Treſpaſſe d: pareo fralto, or in Reſcous no Colour ſhall. be $ 
gedin by Tile, ven, 13 — 11. So in an Alliſe of Coven 
proves; there needeth not any Colour to be given, 7 Ed 6, 7. Br. 
423. See C. Io part in Doctor Leyfield; Caſe, in what Caſe Colour 


be given, and the book there vourned. - 


— 


—_ _— — 
— 


— W 


II. what matter alleaged all be a ſulficient Colour ale 
rot, at well 405 the geiſin 7 bin who is Plaintiff , # 
bis r hin abies: $270 4 


N Treſpaſſe the Defendant ſaid ; that 7.5. was 


the goods and delivered: them over to the Plaintiff tor 
— ——— — oder for which cauſe be ſa⸗ 
ed the goods, and it masholden no good cojour, becauſe wo 


74 


IN a Writ founded upon; the Stature of, 5 Ha. the Colourful 


againſt the Lord 4 


; end madeche Defendant in Execator and died ; « of carl 
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Colour and: Matters of it. 
knowledge the property of the goods to be out of himſelf, 28 
So in 21 H:6.36- In Treſpaſſe for charters, & c. It is now pleaded 
that the property was to 7. N. who bailed them to the Defendant, and 
the Plaintiff co them, and that he did retake them, but in the firſt caſe 
the caſe had been, that the Defendant did deliver chem to 7 S. who gave 
them to the Plaintiffe, and he took them by force thereof, and that the 
Defendant did retake them, that had been good, and ſo is it holden 
in 7 H. 6. 3 1. So if —_— the Book of 21 H.6. It he had pretended 
that one 7. F. was =_ of them and bailed them to / P. who fon 


them to the Plaintiff who took them, and 7. S. did retake them, and gave 
them to the Defendant, for in thoſe caſes he had colour by force of the 
gift, becauſe he had property thereby: So as it appeareth by theſe ca- 
ſes, that he ought to alledge a property or ſeiſin, although it be by 
wrong, and that alſo is proved by the caſes following. | 
In 21 H.6. 40 In Treſpaſſe the Defendant ſaid that . N. was ſeiſed 
and enfeoffed 7. . and that the Land deſcended from 7.3. to R. and from 
R. to his Wife, and that the Plaintiff claiming it by force of a Feoffment, 
by the Heir of 7 S. where nothing paſſed &c. and holden a good colour 
notwithſtanding his eſtate was by wrong, becauſe he was not ſeiſed as 
here, becauſe his father did enfeoff 7. B. So in 7 H. 4.14. | 
The Defendant did juſtifie by the Kings Letters Patents and gave colour 
by Letters Patents of the fame King made unto him durinꝑ the firſt eſtate, 
dut 19 #.6.20. in Treſpaſſe for taking away of his ſheaves of corn, The 
WH Defendant faid that he was Parſon, and took them as Tithes, and that 
the Plaintiff claiming as Parſon, whereas he was never inſtituted nor in- 
ducted &e. and it was holden no good colour, becauſe he did not give any 
colour to him, but as an CR | KEEx 
Bat 11 H.4.84. It is a colour to ſay, that the Plaintiff entred claim» 
WM gas heire, whereas he was a Baſtard by Paſton. But by Piget, 38 H. 6.7- 
It is no colour to ſay, that the Plaintiff entred as heire where he is a tranſ- 
.greſſour ; no more is it to ſay, that he was a Baſtard as before, if he do 
not ſay, that he is Baſtard, Higne. N | 
Alſo in 2 A(ſ7. It is ſaid, that it is a good Colour; that Plaintiff en- 
tred claiming to 7. his father, who was brother of the Defendant, bur ?. 
was a Baſtard, but to ſay the Plaintiff did enter as Heir of 7. who was a 
Baſtard, 2 is no Plea, for he doth not admit any privity betwixt 
him and the ſaid 7. | | 
Note alſo that Colour in Treſpaſſe is tolerable, if it be any matter 
which doth pretend a difficulty to the Lay people, C.10:per Doctor Ley- 
Feldt Caſe, otherwiſe the Defendant ought to plead the generall iſſue 
therefore it is a good Colour, that 7 N. granted to him the Rendition, 
and the Tenant for terme of life died, and that he entred by force of 
that grant where the Tenant never atturned, for the Lay people do- not 
know whether the Rendition do paſſe without atturnment or not. 


ow 


— 
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80 if the Tenant faith, that he leaſed for life, and the Plaintiff didgy 


render, for it is a doubt ifit may be without Deed. So that the Father 


plaintiff did leaſe for life, and afterwards that he did releaſe unto hind 6 
that the Plaintiff ſuppoſing him to have died ſeiſed,entered,for it is adg J 
to the Lay people, Ibyt is Releaſe the Fee doth paſſe. So if the De Ir 
faith, that the Father of the Plaintiff did enfeoffchim, and that afterquh | 
he doth ſuffer him to occupy the Land, and that the Plaintiff ſuppaliy B 
that he died ſeiſed did enter; but if the Defendant ſaith, that he yay: 5 
ſed untill by the Plaintiff diſſeiſed, upon whom he entred, it is no pe 
plea, nor colour, ſo that the plaintiff was younger ſon, where he ena | 
heire, or that the Defendant leaſed unto the father of the plaintiff uiii 2 
and the plaintiff ſuppoſing that he died ſeiſed in fee entred, for the 2 
are not alwayes dubious to the Lay people, 19 H. 6. 21. where the ca hi 
ny argued. | 1 re 
Alſo in 24 F. 3. 50. It is a good colour, that a woman was ſeiſed ani hi 

a husband, and had iſſue 7. and that the Husband and wife died, &f 
without iſſue, and that the Tenant did enter, and that the plaintiff ai th 
of the part of the father, did enter where the land came on the pan ſe 
N other, becauſe that is a doubt to the Lay people to whom then J. 
ſnould deſcend. | eg it 
$ Eliz.Dyer 246. In an Aſſiſe of Land, in Middleſex, the deu th 
pleaded a Leaſe for years made unto him by one F. H:the name de M. ef 
agio in Surrey, omn.terrarum nuper cum eo dimi ſſium, and added th pe 

to be the Land in the plaint, and ſo he was in without wrong, and the 
tiff did demur, becauſe there was no colour given to the plaintiff th 
and it was here a Quare if he needed any colour; but the better qm en 
of the court was, that the better form of pleading had been, that , 
ſeiſed tam de terris quam of the houſe, and demiſed &c. per nam , pl 
29. See C. 1o. part Doctor Leyfields (aſe. ,7 +5 ox oe by 
III. Where Colour ſhall be good by an eſtate determined, and i. ; 
feated and where not n 
N an Aſſiſe, the Tenant ſaid, that 7.2. did leaſe the Land for i WF ch 
to the father of the plaintiff, the remainder to the Tenant, & the en 
died, and that the Tenant entred, and the plaintiff ſuppoſing bis , ©2 
died ſeiſed in Fee entred , and it was holden a good colour, 9 HA 55 
Alſo in a Writ of Entrie in the quibus, the Tenant ſaid, th . 9 
did recover the Mannor of J. againſt C. whereof the Land in d . 


is parcell, whoſe eſtate of B. the Tenant had, and that the plaintiff cu a 
ing by a Deed made by the ſaid C. did enter, & it was holden good co 

So to ſay that the Tenant was ſeiſed, until by J. S. diſſeiſed, & the pin 
claiming by a deed made by J. S. entred upon whom the D2fendant da 5 
enter, and yet the eſtate of him by whom he claimed his eſtate was deen 8 
918 by ti ewhole Court. | Ee * 


F 


Colour and Matters of it. 
Alſo if the Defendant ſaith, that he gave the Land upon condition, or 
delivered the goods upon Condition. So in Treſpaſſe, it is a good plea, 
that he bailed the goods in pledge, and that he had redeemed them : So 


fBailment of goods to manure his Lands, and the reaſon is becauſe that 
the arty bad p good intereſt, untill. he entred or ſeiſed the Lands and 


goods, and Af this is agreed, in 5 H.7.18. 1 
Alſo if the Defendant plead that the King gave the Lands to him in tail, 
and entred, it is a good Colour 


and that he let them to the plaintiff at will 
Curiam, 18 E 4.10. 


— the King leaſed to the plaintiff at will, and that afterwards he 


gave the Lands to him by his Letters Patents in Tail, 18 E 4.15. But by 
Litrliton here, if the Deſendant faith, that J. S was ſeiſed, and enfeoffed 
him, and after Entry that he enfeoffed the plaintiff upon whom he did 
re-enter, the ſame is no good Colour, for it appeareth by my plea, that 
his eſtate was deſtroyed, ad quod non fait reſponſum. 

Alſo in a writ of Entry upon diſſeiſin of a rent unto. the Predeceſſor of 
the plaintif, the Defendant faid, that I. N. was ſeiſed of the ſaid rent in 
ſee, and granted · the ſame unto the Predeceſſor of the plaintif, and after 
J. N. died, the Pr edeceſſor died, and the Tenant as ſon and heir entred, and 
it was holden a good Colour by all the Juſtices but Bryan; in 19 EA. 3. but 
the opinion of Breck in abridging of the caſe is, that ſuch a Colour by an 
eſtate determined, is not good, becauſe no doubt there can be of it. to the 
people. 

Is 38 E. 3. 18. It is holden a good Colour, that the plaintif entred into 
the Land of the Defendant, and ſowed it with corn, and the Defendant. 
entred, and ſo is the Book of 12. H. . 25. a — 
3H. 6.9 In Treſpaſſe the Defendant ſaid, that the Predeceſſor of the 
plaintif leaſed at will, and afterwards reſigned, and holden good by colour, 
by Strange and Martin. ; hd 1 Hi bi 

Alſo in 38 H 6,7. It is ſaid, chat in Treſpaſſe, that I. S. abated, and endow- 
ed the wife of him that died, and the plaintif claiming by I S. & no co- 


of 


four, becauſe the-eftate of the abettor is gone gy the endowment. 


2. E. 4 17. In a Writ of Entry, in the nature of an Aſſiſe, the Tenant 


 ſaid;that his father was ſeiſed in Fee, and leaſed unto Nfor life, N. died, and 


the leſſor did enter as in his reverſion, & died ſeiſed and the Tenant is here 
entred, and the demandant claiming by a Deed by N. entred, and holden no 
colour, for by the death of Tenant for life his eſtate was determined. Soto 
e coſour by a diſſeiſor and to confeſſe an entry upon him, or. by a Fe- 
off upon condition, and confeſs an Entry upon him, is no colour, becauſe 
it appeareth chat their eſtates are avoided by entry, quære if there be any 
difference betwixt this eaſe and the cuſe put before, A. 5 H.7.18.. 
Note that in time H. g. it is put for a rule that colour ſhall not be given 
by'2 poſſeſſion defeated, contrary of an eſtate defeat ec. | 
I treſpaſſe, the Defendant gave colour, by a gifr of the Teſtator, where 
be did not give, and no colour, 19 H. 6. 1 2. contra by a Feofment where no- 
thing paſſeth, for the Feofment is admitted, 18 E.4.9... 38 H. 


264. Colour and Matters of it. 
38 H. 6. 5. Colour was this, that 7. S. was ſeiſed, to whom ah 
releaſe, and gave colour by 7. D. and not good. R 


1 


—_ 2 - 


ys 1 9 perfons Colour 24 be given, and by whiter Sh 
which perſons not. <a 


12 
Com ſhall not be given by ones ſelf in the c conveyance, but by 
whom he doth Commence his Title, 22 E4.4.24.10 H.7.1 ford; 
ſhould be otherwiſe,then the firſt part of the Conveyance ſhouldhe ad. 
the Book, but againſt that is the book in 21 H.6.32.for here it is aii 
he may give Colour by the one or the other, and L. 3. E. 4. 1342 
E.4.31. of which Brook makes a doubt. 4 
Alſo Colour ſhall be alwayes given to the Plaintiff, and not tot 
fendant, alſo if the — Rich that 7. 5. was ſeiſed, and th 
claiming by a feoffment of the ſaid /.S. where nothing ener 
and enfeoffed the Plaintiff, and in that caſe becauſe the Colour u 
to a ſtranger, it was ſaid, 33 H. 6. 7. Potit. Ir. 115. arr. 23 
Alſo Seiſin in fact or in Law ſhall be alledged in him by e 
is given, 2 E 4,5. 34 Hl. 6.1. Alfo ſee 15 E. 43 1. where the Down 
gave Colour by himſelf, and it was good. 


_— * I nn nn 
: 


— 


— — 


V. Where Colour for the Moity ſhall be ſufficient for the 4 


P 19H 6. 46. in Treſpaſſe the Defendant ſaid, that J. S. was 

d iſſue two daughters and died, and conveyed the Land to 

and gave Colour by one of the Daughters 3 good, alſo here 1. 
49. in Treſpaſſe, the Defendant ſaid, that J. S. was ſeiſed, 1 
Husband. and Wife, and ave colour by the Husband and good | 
fame Law, 33 H. 6, 7. by Priſat in a generall Action of 112 
but contr4 in Trefoatte l, upon the Statute of 5 H 2.for the Writ doth 

— how he entred into the whole, and therefore he ont 


— it is to be noted, that alwayes colour ſhall be gi 
in Barre, for if he plead to the Writ, — 22 24 
eth by 21 H.. 4. the ſane Law —— in 
7. 10 See C. 10 part Leyfields caſe, and there it the King 
prayed in aid of, and ſo in lieu of Voucher, which is in nature ofa 
Alſo where the Defendant binds the Title of a Plaintiff by a ſeo 
with Warranty, there needs no colour, the fame Law of a Releaſe f 
Corodie, Diſſeiſin, and Re-entrie, Pet. Br. 11g. 29 . 
Alſo it the matter be matter in law, there needs not any | 


(Colour and Matters of it. 265 


He who juſtifieth (or Tythes as Parſon, needeth not give colour, Per 
Brian, 21 E. 4. 18. | | ; | | 
He who juſtifieth as ſervant , and he who con veyeth title from the 
plaintiff. needeth not give colour;contrary if be coovey title by a ſtrauger, 
C. Io part, Leyfields caſe, 18 E. 4. 13. 2 E 4. B. 13 H.. i. 

Alſo if the party claim property, he needeth not give colour, as where 
he juſtifiech damage feaſance, by Cate y and Brian, 12 E. 4. 12 

dee the opinion of Brian, 21 E. 4. 18. and 65. That if a man juſtifietn 
for ty thes, or Wreck, or Waife, or for any matter of Record, that the 
Defendant needeth not give colour, Qsere by Brook , and the book of 
12 £.46. ſeems to agree it, for there it is ſaid, that if the Defendant 
ſayth that the goods were ſtollne, Per queſdam Heu there needeth no 
colour, but if he ſaith, that 7: S ws poſſeſſed of the goods as of his own 
goods, although chat Z. ſtole hel, 7 ght to give colour, for 


de doth not admit any property in the Plaintiff, the ſame Law if he 
ſaith, that the goods were ſold in market overt, he ſhall not give colour, 
but if he ſaith, that 7.S. ſold them to him, he ought co give colour, 5 E. 
3, acc. But 14 H.6,2. He ought to give colour in caſe of Waife, but the 
Reporter is contrary to the book, becauſe he admitted a property before 
the ſtealing of them. | 


9 £.4.22. Colour given by him who juſtified for Wreck, | * H. 6. 


10. acc. idei Ager. 1 2 
Alſo if a man plead that it is bis free · hold generally, he ſhall not pive 
colour, 32 H.6. 12 F. 4.5. 6 H.7.14. contrary of a feoffment, | 1 he 
convey the freehold ſpecially by a ſtranger, for then he doth n it a. 
. the plaintiff, as the caſe is in 12 £:4:6: and that appears alſo 
24:8. | | 3+ ni dig: Jil 
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COLLUSION, 


AND 


_cOVIN. 


—— 


I. What Feoffwents ſhall be within the compaſs of the viaw 
Marlebridge, Chap.6. what not. . 


Ste G. part 76, $* He S:atute is, De bis qui prime genitos feofare ſim $1 
446. Com. da ac. yet if the eldeſt ſon dyeth, and he enfeoffeth iu 
geſt, the fame is within the equity of the Statute; In 
Com. 59. | foo hy 
If Lord and Tenant be, and the Tenant alienethit 
Ti. c. 4. partis- buy colluſion, the feoffee doth re: infeoff the ſeolfdr j 
ar + ny ca/e life, therein in taile to the ſon , Leſſee for life dyeth, the heir emral1 
— of 2 * ſtranger by licenſe of the heir puts in his cattell, the Lord doth d 
rhe beirof them damage fora year. che ſtranger brings a Replevin, and recover; h 
ceſiui que uſe Cauſe it was not averred that the re- infeoffment was by Covin, in mel# 
Jhould not be in the firſt feoffment, but if he had averred it, then the heir ſnould be un 
er ſee notwithſtanding the particular eſtate for life;but by Meyle, If the jun 
chav 17 1 ad- leiſeth for life to à ſtranger, the Remainder in fee to the fon, cheat 
- Judged, that if not within the Statute, becauſe the ſtranger might live longer then! 
cela que ſe ſon, 33 H.6.14. Alſo for another reaſon, becauſe that Colluſion #15008 
* — in all the Eſtates, and therefore if a man maketh a feoffment by collalion, 
be nate and the f 7 maketh a feoffment over, Bona fide, the collation 
er , caſe; Alles be Tenant aged ſpy ranger in ke, the reminl 
colluſion te de. fee to his fon, and afterwards Tenant in Taile alieneth to his 0 
Fand abe Lo:4 the ſame is no Colluſion ,' by Meyle: Alſo if a Feoffment be 
— unto. + ſtranger, to the intent to marry his Daughters, and #* 
be within-the Wardsto-re-infeoffhis ſon, the ſame is no colluſion with the ta _ 
Naeute of contrary if it be to re-infeoff his Heir immediatly. Alſo if ſuch icon 
Warlebridzy ment be made to enfeoff the Heir and a ſtranger, and to the heir: , 
, for, the ſameisnocolluſion, byreaſon of the benefit which may Ne 


* 


Collufion and Covin. 


Alſo it is there admit ted, that if the father giveth leeds in 


the firanger- ſame is within the ſtatute, but ſee 27 H: 8. 10: 


taile to the ſon, that the 


RO” ah a feoffment to two, having iſſue 2 ſons, one of the age of 


of the age of one year, and made his will,that bis Feof- 
er free · old for bet! years, and then his ſon,to enfeof 
bis Ins if of ſul age, and it was holden toibe colluſion, notwithſtanding 
thatthe eldeſt ſon was of the two years at the time of the feoffment, 6 R. 2 
Te 20 enfeoffeth a ſtranger, to the intent to enfeoff his ſon when V c Liu. 7. 1f 
he cometh to the age of one and twenty years, the ſame is not colluſion , ie Faber bad 
becauſe the Father may live untill he cometh of full age, alſo the feoffee 3 
bath an intereſt for the time, if the Father dyeth before the ſons age of one , % A fol. - 
and twenty years, but if the feoffment had been to re-infeoff the ſon after „er ts ane- 


the death of his father, the ſame had been colluſion. 10 E. 4. 2. - they in fee, the 
ſame was cut of 


the Statute of Marlebridge , But now at this day the ſon ſhall be in ward, fer a third part of the land. and 
his body, the ſame law, if he en cofſed bis eldeſt ſon, and a ſti angir, and to the beirs of the ſon, be (hall bt in 
ward for bis body, and the third part of the land. 


It is cleer that the ſame cannot be colluſion during the life of the father, 
33 H.6: By Priſot, If a man maketh a feoffment and livery upon condition 
that the feoffee re-infec ff his heir, when he cometh of full age. although 
that the deed of feoffment be ſimple, yet it is a feoffment by colluſion, 49 
E:3:20:acc: ; 

Vi: :6:p+ Sir George Curſons cafe, and vi: C: g:p:83. in Leonard Te- 
vies caſe, if the Father doth enfeoff his younger ſon, or other to make a 
joynture to his wife, or for the advancement of his danghter, or for-the 
payment of his debts, and afterwards he conveyeth his land to his eldeſt 
ſon and dyet h, his heir wit hin age, he ſhall be in ward for; bis body, and 
for the third part of the land, and that by the Statute of 32 and 34 H: 8: - 
But ifthe eldeſt fon; bona fide , purchaſeth land of his father for valuable 
conſideration, he ſhall not be in ward, nor pay prime ſeiſin: 14 Eliz: Dyer, 
C.2:p. in Bingham: caſe, if the father convey bis lands to bis middle ſon. in 
taile, and the remainder to the youngeſt ſon in fee, and dyeth, his. eldeſt 
ſon within age, he ſhall not be in ward by the ſtatute of 3 2.49d 34 H:3: 
for that it is out of the Statute, the 20 Eliz;Dyer, 361: If the Kings Te- 
nant doth enfeoff his brother, to the intent to infeoff his heir male of 
full age,where at the time he had not heir male, and the father dyeth, and 
then an Heir male is born, if this colluſion be found by office, the Heir ſhal 
be in ward for a third part of the landꝰ?ꝰ 

Vi: Io Eliz:Dyer 268: C at: part, 47: where it ſeemes he ſhall be in 
ward for the whole, by the fift by coljuſion, vi: C: Lit: gi but for a third 


If the Tenant levieth a fine ſur releaſe, the Lord may-aver the ame 
| ; M m 2 | t 
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Collifion and Covin. 

to be by Colluſion, 7 H.4.15- 12 H. 4. 16. where Fine was pleadel 
Lord did award the ſame to be by Colluſion, to the intent to enfehf 

heir at full age, but ſee 38 E. 3. Br. Gardi 74. that againſt a Fine 37 
nuſans de droit come ceo, no Colluſion ſhall be awarded, becauſe it 
Fine is executed, the doubt that a Fine ſhould not be within the n 
becauſe the Statute is, De his qui primo genitos feofare ſolent, yet a Fin 
Feoffment upon Record; and therefore holden to be within 
Statute. 


A Deviſe is not within the Compaſſe of this Statute, as appeareth by 
better opinion of the Book in 27 H. 8.7. the Lord Dacre caſe, for; 
ſhall not be intended, that he made the Deviſe by Covin. 
If a Feoffment be made rendring a ſmall Rent, during the term tht i 
heir ſhall be within age, and afterwards the double of the Rent, thekiye 
is Colluſion awardable , See Old N.B.96. | | 


— rr es me. = 


em. 


I/hat Lords are within the proviſion of the Statute if Merl. 
bridge, cap. 6. 


IF the Kings Tenant holdeth other Land of another perſon by Knight 
ſervice, and alieneth the fame by Colluſion to enfeoff his Son and 
heir apparent at his full age, and dieth, the heir within age, and Ma 
the King, by reaſon of other Land holden i» Capite, the King cant 
ward the Colluſion, for that is given to him who is immediate Lord by Hu 
& Gaſcoign, 9 H.4.6 but afterwards Hull ſaid, that he would be adviſeddl 
it: But clearly by T5rwirt, if a man who holdeth ofthe heir in ward make 
a Feoffment by Colluſion and dierh, the Lord may award the C 
now for the time he holdeth immediately of the Load yet Fitz. t 
luſion 12. by Thirning and Hauck ford contr. as to the firſt caſe, fore 
Prerogative doth extend for to award the Colluſion of the Land alienedy 
to have the Land not aliened, Qære. For Brook makes a doubt by Wii 
Law the King may award the Colluſion, Note 12. H. 5. r . Aru 
is admitted, that he may take benefit of the Statute, but he. ſhal he 
put to his Scire faciat; but quere alſo of that, for if it were a9 
Colluſion, he ſhall have the ſame benefit which other Lords ſpalſ la, 
and ſee _ in — end — that Frowick vouched the 2455 
H. g. to be adjudged, that the King is not within the compiſſe of tit 
bong np 8 A he che reporter faith, that the Book is n 
12 H.7.8. | 6h 
But if the covin had been at the common law, it ſeems the Lord mißt. 
ward it wel enough, for he who hath wrong may award it to ſave his right 
and therefore if Tenant in Tail doth diſcontinue, and afterwar@' 
yes before his death he caſtofferh his Son of other Land which 10, 


Lg 
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 Colluſron and Covin. 
de aſſets to him, to the intent to extort the warranty, the Diſcontinuee 


t covin;34 E.1.Garranty 88; _ | 
83 — becauſe he had broken the condition, did 
cauſe a ſtranger to bring a Formedon againſt him, to the intent to bind 

the Feoffor, the Feoffor may award that colluſion, and yet he is a ſtranger 
to the action, 7 H:4.19. alſo a Termor ſhall award covin, 14 H.8.3. and 


the Action was brought againſt the Leſſor, C. 2 part 55 acc. 


— the th. th et 


— — 
— 


a 


When the Lords may enter, when not, but are put to their action. 


JE the Father enfeoffeth the Son and heir by colluſion, and dieth, the 

Son within age, the Lord may enter and ſeiſe the Ward, for the ſame 
is collufion apparent, and is not within the meaning of the Statute of 
Marlbridge cap. 6. But if the father enfeoffeth a ſtranger to enfeoff his 
heir, the 2 cannot enter, but he is put to his Writ of Ward: the ſame 
Law where the Feoffees make a Feoffment over he cannot enter upon the 
ſecond Feoffees, but if the heir himſelf be one of the ſecond Feoffees, 
and it is awarded, that theſecond feoffment was by covin as well as the 
firſt, the Lord may enter upon the heir, who is in by the Feofment of his 
Father, or the Feofment of his Feoffees, and here the covin ſhall be tri- 
ed, but where he cannot enter, then the covin ſhall be tried by an action 
brought by him, for the fame is not covin apparent but awardable, See 33 
H. 6. 14. where the caſe is notably argued. | 


. 


„ um 


Betwixt what perſons Colluſiom ſhall be inquired of by the Statnte 
of Welt. 2. cap. 36. f Mortmain. N.. 
HE Statute of Weſt. 2. cap. 36. is, Cui viri Religioſs & alia penſona 
Eccleſiaſtice implacite at aliquem &. & ſic implacitatus fecerit defal- 
tam. The Statute is not to be intended where a ſpirituall perſon impleads 
a Lay man, but it is alſo to be conſtrued where one ſpirituall perſon im- 
pleads another ſpirituall perſon, for Colluſion is the cauſe of the making 
of the Statute, which covin is prohibited in all perſons, and that the Law 
is ſo, ſee 8 E.3,& 01dN.B. 177. for here the caſe was, that an Afsiſe. of 
Darrein preſentment was brought, and the Plaintiff was non ſuit, for which 
a Qnale us iſſued, and there the ſuit was betwixt two ſpirituall perſons, 
and the opinion of By. in abridging the caſe is, that one Religious per- 
ſon connot alien to another Religious perſon, and to that purpoſe ſee F. 
N.B. in his N.B.222. D. where he puts the caſe, that if an Abbot will 
give Lands or demeans in Mortmain to another Abbot or Prior, or other 
ody politique, yet he ought to have the Licence of the King ſo to do, by 
reaſon of the words of the Statute of Mortmain, eſt. 2. cap. 36. 


Clluſion and Covin, 
In what Caſe Quale Jus ſhall iſſue forth, in what not. 


N a Writ of Entry ſine aſſeuſ# capituli, the Tenant pleaded in barr a 
Lets the Entry, and it was found for the Demandant, but the Colꝶ 
ſion was not enquired of, for which cauſe the Court awarded a ſpeciall at 
for to inquire of the Colluſion , for that a 2#a/e put ſhall not iſſue fon 
but upon a default; for where the party doth recover by iſſue tryed, the 
Jury ought to inquire further of the Colluſion, and to that it ſhall ben 
the nature of an inqueſt of Office, for an attaint lyeth upon it, 33 Hig 
25. 14 A. 13. 44. E. 3 44. | 

40E.3.37. in Waſt, the Writ was brought by an Abbot, the Seni 
returned upon a Writ of Enquiry of the Waſt, the Waſt and the dam 
20 marks but the Colluſion was not inquired of, for which cauſe a Jude 
?&:ifſued forth, but otherwiſe it ſhould have been, if the triall had be 
before the Judges, for then thoſe who tried the iſſue, ſhould alſo hae e 
quired of the Colluſion, as the book in 38 C. 3. I2. is. 2 

14. eAſſiſe 1 3. Br. Auale Fus 1 1. In an Aſſiſe the Defendant made &. 
fault, and it is there holden, that the Aſſiſe ought to enquire of the Cob 
luſion, and no Anale us ſhall iſſue forth, for the Jury are preſent atthe 
Bar, contrary in Waſt 9=od nota. 
Jo B3.22.In a Ceſſavit by an Abbot, the Tenant did appear and co 
feſſed the Tenure, and tendred the rome and before the partyul 
Execution, a Quale pus was awarded upon the confeſſion. _ x 

45 E.3.18. Ina Precipe quod reddar, the Tenant vouched an Abbot, 
the Abbot vouched over one who made default, for which the Tenant * 
had a Writ of Enquiry againſt the Abbot, and the Abbot over, but Bt 
ecution did ceaſe untill a Qgale us iſſued forth to enquire of the Cob 
luſion, becauſe that the youchee made default, but if the Recovery hal bees 
by action tried then the Colluſion ſhould not be enquired of, becauſei 
is out of the Statute. | 

A man brings an Afiſe, the Tenant plead , no wrong, no ow 
which is found for the Demandant, yet the collufion ſhall be enquired 

but not by a 2 ale put, and yet the Statute is. that the colluſion ſtul be 
onely enquired of upon default made, 20 eAſ. 14. alſo 3 E.4.13. By j® 
vy, if a Religious man doth recover by confeſsion, rendition, or 4 


tried, the colluſion ſhall be enquired of. 
In a Ceſſavit, a Quale pus iſſued forth, and it was found that there Y 
was no colluſion, and for fear of Mortmain, it was found thathis T 1 


tle was by ſucceſs on, 21 E.4,5. & 19 E.4.5. and yet the Judgement 
ſhall be of the Land and not of the Seigniory, qued nota, 


[8 


Collufion and Covin. 


Inwhat ion: Colluſion and Covin ſhall be enquired of, andin 
wbal not: 


| þ all reall actions where any 83 aa egg — 
ought to be enquired of, as Ingreſſu ſine aſſenſu capitali, 23 H.: In 
a Ceſavir, 50 E. 75 2. in Aſſiſe in every Precipe, 14. A. 16. S0 iv aſt 
eſpecially grounded againk Leſſee for life, the colluſion ſhall be enquired 
of, but contrary againſt Leſſee for years, 3 EdW. 4. 14. 10 fl. 7. 3 
but for the damages judgment ſhall be given preſently , 40 Edw. 3. 37. 
In a pris utrum, where the iſſue is upon the right, ne colluſion ſhall be 
enquired of, 37 Edw.: 3. Colla ſion I 5. In a replevin, ins writ of tight of 
Ward, Ejectione firme; Quare ejecit infra terminum, Warrantia char- 
1, ln Covenant to levy a fine where an Abbot is vouched , Colluſion 
ſhall be enquired : So 19 Edw. 3. Upon execution by Elegit , 14 FEdw. 3. 
upon a writ of enquiry of damages, colluſion ſhall be enquired of, and 
Execution ſhall ceaſe, as well for the damages as for the Land, for if the 
colluſion be found, he ſhall not have damages, Qucre if the ſame. Law 
bein a writ of Waſt : Alſo in a Z#are impedit, the Collufion ſhall be en- 
quired of, becauſe it is not in the nature of a Treſpaſſe; but it is to 


recover the Church, and therefore the Colluſion ſhall be enquired of, 


42 E 3.27. but contrary in an annuity, for that chargeth only the perſon, 
16 Fdw. 3. 10 Eaw. 4.6. 34 H. 6. 37. 20 H. 6. 7. 6. E.3 21. 


10 H. 7.3. In Avowry no colluſion ſhall be enquired of, becauſe he 


recovers nothing, but to have a return: alſo in a Writ of entry, Ad com: 
munem legem, there ſhall be no enquiry of Colluſion, becauſe it lyeth on- 


ly where Tenant by the curteſie, or Fenant in dower do alien in fee, and: 
here he is to recover nothing, but to preſerve bis Eſtate of the Reverſion, 
, Ad terminam qui preteryt, the: 


But ſee before that in a Writ of Entry 
Colluſion ſhall be enquited of, and ſo in a Confimils caſu. 


* * 


——— — 0 —— 


Where the Cotluſrons ſhall be tryed, 


' 1 


I 2 Precipe be brought by an Abbot, and a forraine releaſe is pleaded, 
Lund it is found for the Abbot, thoſe of the forren County ſhall not try 
che col luſion, but it ſhall: be tryed where the land is, 33 H:6:25. 

In waſt brought, the Defendant pleaded a licenſe in London of Land in 
Eſſex, and the licenſe tryed and found for the Plaintiff, and he did en- 
quire of the colluſion in London, and by Afortdaxcefter the colluſion: 
\ſhal{ be tryed where the land is in Ee, becauſe they have the beſt con- 
nuſans of it, for the Colluſion goes to the whole matter, and it is not 
xe unto Treſpaſſe, where: a Releaſe is pleaded in a Forraigne ny 2 

r 


27! 


9 
for here they ſhall enquire of the damages, becauſe it is but cceſſo 
and he vouched 11 H.4. to agree error, but Frowick held that the col. 
ſion might be enquired of in any of the places, and eſpecially inthizgþ 
of Wait, where the enquiry lieth much in the diſcretion of the father, 
and it is in the perſonalty, 10G.7.3. 
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CONDITIONS 


I. Conditions where they ſhall be void. 


r whoſe cattel were taken in #ithernaw, took them flunie 
© Sheriffe, and gave Bond to keep the Sheriffe without dag; 
i and the Bond was holden void by Marcham and Rikbill, dau 
it was againſt Law, as an Obligation to keep the Sheriffe harmleſſe oftha 
embezelling of a Writ, and Tbirs ſaid, That if I am boundentoky ! 
you harmleſſe againſt all the world, it is void, becauſe the conditions” 
impoſſible, A4. 2. H. 4. 10. Obligation 13,vide 8. E. 4. 12. Obhigatinst 
grees to the laſt caſe, that the whole is void, when the condition i 
ſible, but the contrary is holden, 2 C. 4.3 by Choke and Needham. 
One who rendred himſelf at the Exigent, bound himſelf to 
Sheriff without dammage of the Return, and he returned langal 
Priſona; and a new Sheriffe being made, the old was diſtrained to bang 
in the 2 loſt iſſues, by the opinion of the Court, the obligatioum 
forfeited, although he did not looſe directly upon the ſame Rear 
on the ſequel, and by reaſon thereof, M. 8. 18 E.4.2 1. and the Pa 
needs not to give the Obligor notice of the damages, 8 C. 4. 12. 
Debt upon an Oblgation conditioned, if the plaintift be not ena 
nified againſt the Biſhop of F. of a collation by him whereof #W. 
not charged, and diſtrained for the ſame cc. The Defendant did WF 
that 3 vvith the Biſhop, and alſo that he * 
Plaintiff 1008. for the Diſtreſſe, and the laſt vvas holden a ſufficient {it 
faction to fave the Obligation, T. 41 E.3. Dett. 128. * 
See that a condition to keep the Obligee harmleſſe againſt a ſtrange 
vyhom he is bound, ſeems to be void, becauſe the ſtranger hath n 
meddle &c. 2 E. A 63. ee 
A condition to keep him vvithout Damage in any ion ey 


* 


exinſt him, is againſt law, becaoſe it is maintenance, and the whole void 


11 £.4.28 all condition to keep without damage, without any more, is 


void, vi. 9. H. 4. condition 6. 2 H. 4. 10. 8 E. 4.13. 


— 


„ ” 


nn. - 


hs. 


I I. Where 4 Condition Fl repugnant to the Eſtate „ or gr cot, Of! 
war- anty made but in part, is good, where not. 


— 


T was holden by all the Juſtices, but 7#»e , That the condition in a | 
| Micro by we that he ſhall not vouch, or that he ſhall not re- ** . 
cover in value is good, becauſe ir doth not take away tbe whole grant, ,,/,, cafe 
for he may rebutt; but in a feoffment the proviſo, that the feoffce ſhall Debt, the con- 
not take the profits, nor ſhall commit wsſt, nor alien is void, but the laſt dition of « 
is a good condition upon a gift in tail, 7 H. 6. 4. J. condition 1,21 H. G. con- 7 ay 
dition 4. In the firſt caſe aue would have it to be a good defeaſance of the 2 — 
warranty, but not by the ſame deed of the laſt caſe, vi. 13 H. 7. 23. But a u ,,,,..., hop 
cnodirion, that the Feoffee ſhall not alien to C. or to T. or that he ſhall i F. a if be 
not alien by deed, is good, contrary of fine, 10 f. 7. 11. | = Ty be ! 
a 40 l. 
to the plaintiff, al bon gb that the condition did not reſtrain the parti, totally of bis trade, yet it was e 4 
void bond, vi. 2: N, 4. c, i I 53: and ſo was adjudged, 9.44 ZEAix in the common pleas, Rott in Pe- 
get and Batchelros caſe, quare if there he not a difference — t a premiſe and an obligation, for à nan may 
promiſe or contrafi that be will not uſe lis trade, but be cannot bind bimſelf not to do it. | 
c. Lit. 223. 4 deviſe ro one in ſee upon condition be ſhall not alien void, ſo of a releaſe o confimation. 
But the (eoffee may covenant that be will not alien, and grod,t3'Ht7.13.50 43 48.44. the feofſee may co- 
venans that be Will not vouch or rebu, C.. part 41, ate. in Midlmayes co(e., - | 
If land be given in taile, the remainder in fee to the heirs of the donee, 
upon condition to re-enter upon alienation of the Tenant in taile, this is 
good, which were not good if the fee be executed, 11 H. 7.6. 


A Rent was granted in fee, provy/o, that the wife of the grantee wall 
— — Woes 1 a void condition, becauſe 17 5 advantage of a 
or becauſe it is repugnant, but a Proviſe, That hello f 
owed during the nonage of the heir, is a good Say end] and ſhe 
ſhall recover; but execution ſhall tay, . 22 . 3. (endition 1 2. 12 E 
3. Condition 11. But ſee, That if that Land be aliened over in fee, and 
the Tenant doth attorne, hee ſhall be ſtopped to claime this) ad van- 
Two grant,cuſtodiam parci, taking ſuch fees 8s T. had; | Proviſe, that 
that deed ſhall not charge the perſon of one of the grantors, the ſame'is a 
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Conditions. 
dt: x 55; a e atdn 1 
* II. ee to keep without . or a ward | * 1 
fend Land, how it ſhalt be performed exainſt 4 perſon. 


tain, Ce. 


Ote , If I be bounden to any one to warrant and defend his 
N gainft all people, if he be put out of his Land by any man, the gþ. 
nt is forfeited by reaſon of this word ( Defend) AMA. 2 E.4.16.0. 

iſe it ſeems of the word ( Warrant ) Luere Debt 71. See 1814 
20. A diffetence where the Condition is, That B. will give him MU 
and where-he ſhall have liceaſe, ot in the laſt caſe S be be diſtarked by 
any, the Obligation is borkkited by Liztletos. 


Condition to keepthe Obligee without Nr I. to 
was bounden, . it ſnall he I that before the day, 
2. did deliver the Obligation to the Plaintiff, without ther, 
damnified before the delivery 38 Hf. 6. 23. Debt 65. 


_— 


— ———— 


1 V. condition or Covenaat to be performed bejand the Sea, 


Ti Condition ofa Bond which is to be performed beyond che ex 1 
oyd for the xryall, Per curiam, 10 H. 6. condition 2 | 


A Condition to go with n beyond the ſea in watrr d 60 
and if he depart beyond the ſes, that ſhall be tyed by the ul, 
* ition, —_— Rich a ſhip ſhall come from ſuch a port at ſuch 9 
' but a condition that ſuch'a ſn —— Preſents 
PBurkeanxt6 Lynn, is Ha good, but e | 
cauſe the manner of the ot be * abt 
21 bod. Rea 4 98. 1 upo = 
theother wi not j0therwiſe i it is iſ he 
Se n 11 e 271 


ne 3 A er eh, "That 


it ſhall remain 10 a ſrenger, 8 or i 2 
"Pays 8 é 


AZ ft in aittotheeldef ſon upon condition, 2havif he alien tt 
lame ſhall remein to the youngeſt, adjudged a void condition, 31 


50 Che condition were, tat upon fuch alienation the eftate t | 


pe Contiitions. | or. | 275 


be che retinder all eer che remainder is+0id, 22 H. nn Fee. 3 pert 


for it is there ſayd, E qu ry ron but an eee 
eſtate for life _ As if Leſſee upon ſacb a od alicia after Attorn- 5 fer ifs. 


ment to the the reverſion, — 11 H.. 17. But o. cannot deter- 
therwiſe is it of s condition! that he may enter. Quere, the difference, mine nor ceaſe 
for an eſtate of free · hold ſhall not 70 110 death of Cefn; 1 ; without an en. 
until ft in che reverſi on bach entred in fact, 18 F. g. ace. | * 
vriſtlian faith, That if I give Lands in fee, rendring rent, and for non- 
payment, that the oſtate of the feoffee ſhall ceaſe, and the lauch ſhall re- 
main to # ſtranger, the ſa me is and u pon the ceaſer, the — 
ſhall hrv@ Formedon in remaindet. W ioh. ſuch a caſe never 
cberefort ſulf adriſe of it, whether'ir be law or not, . 4 A0 44: 
condition 18. 
 Agifeeaile u 2 char che donee, & may alien for the ad: 46K WY $2. 
of his i , good, 46- B. 3. Warranty 28. | -\; $6,234 466; 
iſe for life upon condition, that the 2 ſhall finge- fox the 
ſoul of the dend the retvnitder over is fee; if the heir enter for the condi- 
ton broken, be ſhalt defeat the remainder, 24 Aſcpl. 27. Ae 81. 
| See more of this, Perkins, fil. 108; | 


8 _ 


v1. | what world ſhull take Coalition in the King Gant, 0 
in ibe grant of a common perſon , and when they ſhall be 


ia the Nature of a Covenant, Contition', or Grant. 
e King granted an Advowſon to a Biſhop, and chat he might give — Tow, | 


LAS } | 
: 


H 


: rs. 1150 een Abe wife, that ſbee 
Tad ne eee ae 2.4 ged that the wife 
ba ave the 10 l, not wilhſtandingthis limitation, besauſe it 35 no Wares 15 ferſt jak of the dced, 


5 wb the ded, 
Nanz2 = - '\- 


L Tu. in Mortmein, it is no condition, but it is an election in hitti ro ve it © 
'Y in Morcmain, 43 E. 3. 3 4. conditions 7. | bs or ee e 
1 Ha man maketh a t- and that che coffees f pay rhe ent, — — * if 
and for non- payment, that it ſhall be lawfull ot the coffor 45 bis Art they be not re- 
f to enter , it is a voyd condition, for he need not pay it , Perkins 4. © bt, foi 
Debt by E. againſt P. upon an obligation mica was endorced, We . 
A Infra nomingt us P. tenet ur inf er Ei Pre fat. Found B. 1 gy: rather words 
f at ,: | God fi dictus, P. ſtererit ad ar Hr. Ac e ds of limitation, 
i (7/ut & concedit N arevoid, 'bagnhe top lition begins go. the 15 5 *ben of a condi- 
TY feterit,, which makes, good condition, or the other are wot (of gan few, 5 
* by the Obligee, where it was only the deed ofthe Oßſigor. But eig, 2 mow. : 
J ſaid; That 1 _ have pleaded, that it appearech by the detd wing end BIſiks 
1 . ini: 
1 · ace that if 16, it nr 
IZB A eh mo ones 
— — be ves g but what whe law abe, by ere, See — * Binthamguαũ Se ipſe velit 
4 . 2 ler 
eaſe 
0. 


276 | . Conditions. 
that the Obligor had granted thatuif gcc. wide 21 H:6:y1 e FT 
A feoffment rendring rent, and for non paymetit it ſhall be la | 
the feoffor and his heirs to take back the Land, this is a good donde 
N.. E. 2. Cure ¶ ny. And ſo it is of the word Retainer, 7 
_ anePerkins faith that chis word, that he may lawfully enter ben 
ment is a good condition, 14. vas 
In Aſfiſe the Tenant faid; chat he gave the ſame Tand tothe bl 
upon Condition (by Indenture ſhewed): that he ſhould be this Squi = 
time of peace &c. and that the Tenant ſhould find him a horſe, 
meat als ther neceflaries, and at what time that the Tenant hoy * 
fuſe that the Plaintiff ſnould hold the Land diſcharged of the conditian 
Pig: c. 2. part Pro vided not withſtanding if he be ſiek that then he ſhalthaye 
Gromwels caſe and neceſſaries, when he recovers, and is required and refuſeth;; 
35 H 5.57 57. then the Tenant may enter, and alledged a requeſt, and the Plaintifffy 
27 R# 47,48. that before the requeſt, he: required the Tenant to-find him neceſign 
bar: which he refuſed, ſo as he had cauſe to hold the Land &c. It was adjudee 
—＋ 4 Condi- chat the Plaintiff ſhould tecover,; and that the Pcoviſo ſhould: hy 
lion, when a on onely to the Words ſubſequent, vix if he be ſick &c. and that 
Covenant, ſhould revert upon requeſt and refuſal, which is not alledged by the 
* nant, H.1 3. H. 4. Entr Cong 57 
dere 3 things A Condition that my Feoffees (f qui fnerjnt ) ſhall releaſe to T. wir 
reqwiſte-ro to the ume paſt, but a Conditionthat. I ſball give all my goods 2 
make the word fherint) fliall referte to the preſent time, ſo condition £0, be non 
(proviſo) 40 be all actions ( quifuerint) 35 H6.13. 8 14 12 
i ap ++. Leaſe by Indenture, Proviſo that, 5 the Leſſor will orcuy 7 
A e 4 Land, without letting it to farm, then'the Leſſee doth bind h 1M. 
nother ſentence. the fame Deed to remove upon warning given him &. 4 
2. Thal it be the was holden by Fitz. and Audley, that the ſame was condition, W&W: 
5 yes *  claife that the Leſſee binds hithielf. &. ſhould not defeat theeme 
8 of the Proviſo, but declare the aſſent of the Leſſee. S0 a Laſs 
3. That it be dring Rent, 125 condition if the Rent be behind, _— * 


eompulſory. grants that the ſfor ſhall” enter, and it was holden there a good 

Fon, and ſo Proviſo, that if the Leſſor will oecupy & = 
| + [any more, othetwiſeitis of Proviſo, if theLeffor- Ly $a 27 H 
Ne f. L. The King gave Land, to the effect that the grantee ſhould give! 
. 304.4.Ma. 5h. in CMortmain, this, a good condition to fe enter for not doing go 


138. Tbe 80 of 
ns 6, £0 85 Po ond 150 | 
54 eftum, adpeopoinyr, eto mos th pv i th nd conſul i te ſe 

A eectum, ad propoſitum, de #01 make t e in the co na ia the caſe 4 
. but robe in, he caſe of, 4 * . Vide A. He 8. nom ie ar. 5 


.. 
dete, Thas'Z. ay She Bind u Wire ben, heb 
good, and if ?. * _ brother who dieth, now Tough 9 
ea ig Een taken for: the time te come by Fit 
man leaſech wi achme ee 1 | 


Conditions. 9 
1 ſt in dumibus voluntarit, now if he do voluntary waſt in 5 El:3, Dyer 
. Leſſor ſhall baye an action, and alſo for every other wait nd, e — 
is not put to bis Writ of Covenant, as if it were by another Deed, but a Leaſe for 
yet this Proyiſo-ſhall not defeat the eſtate, 9g H. 6 35. Fears ren ding 
* A Leaſe made ſor life, Proviſo that he ſhall not hold the Land after the cn, provi/o, 
death of T. the ſame i a limitation of the eſtate, and a Proviſo may 2 5 * . 
de an Exception onely, and the ſequell of the Words ſhall expreſſe it, T. 11 2 _ 
27. H. 8. 17. ö * 3 "Us paid to tbe 
A Leaſe rendring rent upon condition, that if it be behind, that he chapter, be pro- 
ſhall enter and fell che Chattels for the Rent, the ſame doth not defeat the wwe = x 
eſtate, 19 E.3; Barre 280. | -. ny 
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— n 


— 
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- VIE, How the Condition of a: Feoff ment, to pay money to hins, 

his Heirs and Executors, or by him, hisHeirs or Executors, i 

whom, aud by whom it ſhall be performed. 3.4. Djer "| 
TI | EE M34: 
| A Feoffment upon Condition, that if the Feoffor or his Heirs pay to LN 
| the Feoffee, his heirs, or Executors, 10 1. before ſuch a day &c.and * ol 15 . 
both die, and the Heir of the Feoffor doth pay the money to the Exe- — — 
cutors of the Feoffee, this is good, and he ſhall enter upon the heir of peoffer pay to 
the Feoffee, but qzere if there be acquittances without payment in fact Feoffor bis beirs 
if the Heir ſhall be put out, H: 12. E.3. Condition . T. 13 E.. C. 77 Ion 200. . 


2 1 10 | ore ſuc h 4 

F Wition . ALS Bt | day, the Feoffee- 
An | * | * » Way paythe n. 
w to the brir ox ©xt cating lui if the F eoffment wis upon condition that the Feoffor pay to the Feofie bis beirs - 


axtexeciitys 2.0 1,[uth à day,” and the Feoſſee diet before the day the money muſt Pate to the Heir, and: 
te the. E perugary,, becawſe they are not aſhes of the n. "Y ENT 


2 Me Woo bt te 5 — 71 ; | 
But ſee where the Condition is, that the Eeoffor or his Heirs, ſhall pay 
to the Feoffee or his heirs, it ſeems the payment is good to the Heir, or to 
the Executor, but none of them ſhall have an action for it, and the Deed 
of Feoffment doth belong to the Heir, and not to the Executors, 12 E. 3. 


Condition 9. But Liztleton conceives that in this Caſe the payment ought 


to be made to the Heir, and if he be not named, themto the Executors, and 
not to him, Lit Chapter Conditions. : 
|  Thediſſeiſordoth releaſe to the diſfeiſee upon condition, that if he pay 
&cc. that it be void the diſſeiſor makes a Feoffment, the diſſeiſee 
tenders the money at the day and place, and after he pays it ta the Feoffee 
in Court, the ſame is good, 17 4.2. Condition 14. And it was holden in 
that the payment to the diſſeiſor, or to the firſt Leſſee or feoffee 
was good, and that he ſhould put out the laſt purchaſor, 3 1E. 3. Mon- 
Man ce des faits 14. P. 10 E. 3. acc. : | | 


ADeed.. 


278 Conditions. "= 
A Deed was delivered upon condition to pay &c. to a - ab 
detinue upon Garniſhment againſt him, it was returned that he 
dead without Heir or Executor, but that the Ordinary had fequetting - 
who was warned & by Attorney 8 to whom the moneys wer 
vered, but he put in ſureties to render them to the Court, if &c. P. 
Court doubred if the Biſhop or the other to diſtribute ſhould ky. 
them or the Hing, A. 48 E.;. Garniſbment 3 l. | bet 

ic. lit. 206. And note upon ſuch a Condition of payment by the Feoffor hinifet/ 

and there A.z8 day be appointed, payment by the heir or Executor is good, and ifth. 

Elix in com. J. Feoffee upon Condition of his part make an alienation, the alienee why. 

Watkins and pay the money, Eit.Chap.Conditions, and therefore an annuity gras 

N an Abbot, untill he ſhall promote the grantor to a Benefice, and no ws 

— 4 appointed, the ſucceſſor ſhall not tender him the Benefice, if theiĩc 

eth, bis heir deceſſor did not do it, 15 H. 7. 3. and if a Leaſe be made, Proviſo thr 

withy «ge, the the Leſſor will occupy the Land, that the Leſſee ſhall ſuffer him; if the 


f con” ne Leſſor die the ſucceſſor ſhall not occupy the Land, 27 H.8.18. 
the How at the day, in eſpect of the inteceſt which hee hath in the Land after the Ci 
performed. So if the heir be an Ideot, any man ma) tender the money at the ch in reſpett of MA 
Inbebility. 1 
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VIII. Hwa double condition, a5 one on the part of the F 
for, another on the part of the Fedffez Gall be per formed, al 
when one or both ſhall be performed, 2 


| * — if the Feoffor pay 4 1. &c. that it ſhall be layfull ry 
re-enter,and if he do not pay it, and the feoffee pay him 4 1..ch 
ſhall keep the Land in Fee, or otherwiſe that the Feoffor ſhall, 
now if none of them pay the money at the day, the Feoffor may | 
by the laſt words, 12 E. 3. condition 8. but if they were left out & e 
Beoffee ſhould hold the Land, 12 5. Condition 13. 2 
And when the condition is, that if the Feoffor pay &c. and if he 00 
not pay, if che feoffee do not pay to him, &c. and the one or the otlet ic 
not pay at the day, the Feofforſhall enter, 13 E.. Condition 10. 
A Deed was bailed upon condition, that if T. did not pay cet 
ney &c. and if the Plaintiff do deliver a certain ſum to one 4 Hat the 
Deed ſhould be delivered to the plaintiff, and the plaintiff em 
that T. did not pay, and alſo that he himfelf did deliver the fen 
A. &c. 48 F. 3. Garn, 31. — ⁵ĩꝛ ] 
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1 . IX. iybere the Releaſe of a Right (hall be upon condition, and 
where a Releaſe or 4 Feofſwent abſolute ſhall be defeated by #- ; 


- 


wet, © Deftaſance after made, 


T is holden that a Releaſe of a Right which goes by way. of Extin- — 5 
Ii t cannot be upon condition 21 H. 7.30. | 17 4.2.21 H. 
A Releaſe to lim who is ſeiſed, may be defeated by a defeaſance upon 7.3.7 30. 
condition, as a Feoffment, Obligation, Recogniſance,by Shard,17 AI. — | 
2.31. 4032. there the Defeazance was made after the Releaſe, and it was — de. 
held by the Court, that ſuch a Defeaſance after the Releaſe, if it be not feaſanceq upon 

awarded to be made at the fame time, cannot defeat the Releaſe, other-,4 cnditian. 
wiſe if it be made at the ſame time, vide 34. A. 44. 2 S 
Herm. Juſtice held that a Releaſe ſhall never be defeated by a conditi- 4 0 7-H. 4:4 
on which is not —_— in the ſame Deed, H.4 E.2.Releaſe 50. but ſee tween hinge 
31 E 3.Releaſe 41. that it ſhall as well be defeated by an Indenture deing executed and 
delivered at the ſame time, as by à condition compriſed within the ſame. *#4#t019 things 
Deed. See Perkins 138. And he faith, that where the Defeaſance is by 2 fe. 
another Deed after, and the father perform the condition, that he to 405 


whom the Releaſe was made ſhall be ſaid ſeiſed to his uſe, qere, and he 


— wh 


Right extin- 


17 by Res. 


beſt Releaſe of 
the Diſteiſee to 
arge- ibe Diſſtiſor.. . 


ä _ 


* 0 2 — „ 4 — 


— 
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X. Where a Condition Limit orc fall be 3 
* per formed at another 
Pace and day, and where 4 the [ante 2 place, and : 
| e. | | | 
2 condition of a Releaſe if he pay to B. at ſuch a day he tende there + - 
8 the other comes not, * 5 
— and place &c. and the Releaſe avoided, vid. tender elſewhere 
. 00d, but payment is, 7 Af.2.and ſee there, that a condition ta 
mud a houſe at ſuch a not be tendred at another place, becauſe 
un nat pollible to be performed elſewhere &c. 
= | | A on-.- 


C.Lit.201.30, 


* if the one nor the other doth not come, the Obli 


71.73,15 E- Brian held the contrary, 22 E. 4 43. but if a —— be to enter for 
bx,Djer 319 not payment, the eftate ſhall not be forfeited without a demand, 20 Ha 


* 


Cenartons. | 
A condition to ſerve the Obligee in armes, in ſach a place by fügt 
time, the obligor ſaid , that he ſerved him at O. it is no plea that he 
pot ſerye him there, but that he did not ſerve him generally, 10 H 
Debt.34. And though agreement be of payment at another place, yay, 
obligee needeth not to receive it, 41 E. 3. 15. So of a defeaſ;: it the 
tute, H.46.E-3. Audita querela; And 12 R.2. Barr 243. 4g 
Aman makes a feoffment upon condition of his part, and dyes h 
the day, his heir being within age, the day paſſeth, and afterwards this 
offce grants the heir a _ day of payment, and tenders, the feoffark, 
fuſetb, the heir enters, and his entry adjudged lawfull, 31 A. iv 
tions 15. Note, that in that caſe, the wife of the feoffee ſhall be endowelif 
it were againſt a man of full age, notwithſtanding ſuch agreement al, 
42 E.3 1, Perkins 76, But in the firſt caſe of payment, if the de 
plead generally payment of ten pounds, which is the leſſe . 
ment nor tender at the day appointed, the ſame will not ſerve, bat 
plaintiff ſhall recover, and the ten pounds ſhall be received out df thi 
penalty, 47 E. 3. 13. Barr 218. So where he hath an acquittance of pur 
cell of a greater ſum, &c. 6 E. 3.8. Debt 155. 505 
A Condition to be performed by a ſtranger, cannot be at wolle 
place, 36 H. 6. 12. Barr 74. „ 
Where the condition is to ſtand to an award, &-c. who award payment 
by ſuch a day, now before the day it is in the election of the Dim 
to pay the money, 36 H. 6. Debt 196. | 1785 
Where the condition was, that be ſhould enfeoff the Obligee, Cins 
feſtam, iſſue was taken if he were at the place the evening, &. 25 
4.43. | any 
So if a Condition be performed, (tra, circa, or infra feſtun, (hall 
in the Eve, at leaſt, 21 £.4.62, But where a day or a time is ape 
* thereof before the day is holden good, by Fintax, 9g H. 
17. and 20. ” 1 
A condition to enfeoff the Obligee ſuch a day, the Defendant fil 
was ready, and the other came not, and it was holden that the iſſut ia 
not be upon the coming of the plaintiff, but if the Defendaot wer 
ready, Sc. P. 32 E.3. Barr 26 1. * 
See of ſuch condition, 40 F. 3. 12. and 22 F. 4. Where it is fad, 


ttion is forfeited, bn 


- 


Entre (ongeable 6. f deln 
Leaſe is made rendting rent, and a re-entry for not payment at 

or within a moneth, it fufficeth for the Leſſee to be ready at the ſts 

tant of the laſt day So of an Obligation upon condition, 6 H. 79. 

congeable, 22. agrees, where it is to be performed by the Pla intiff mm 

Perkins 1 50. 22 E. 4. 43. 21 E. 4. 62. and 7 E. 4.3. It ſeems certain iſſue 

that the Defendant was at the placg all the day, and the other iſſue of te 


of 
* * N 
= 


| _ | i — 6 —H 
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ougght to perform it upon any one requeſt; 19 Cl. 4.1. 


Ar, 


4, O 0 how 


ln non * 8 
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it inſtance is doubt full, but if at any time of the day or of the evening, . 

the Obligor tender to the plaintiff being preſent, the mony, the foi fei- 4 as 3 
ture is ſaved, 7 E. 4.4. vi. Perkins 166. agrees upon a Leaſe upon condi- caſe, 
tion to be piyd within a moneth, tender upon the land within the month, 
ſhall ſave the forfeiture, becauſe he is bound to receive it. But Paſten ſaid 
That where the condition is to pay, &c. before ſuch a day, or at ſuch a 
day; if he tender in the firſt caſe before ſuch a day, or in the laſt caſe be- 75.22 1.6 29, 


fore the laſt inſtant of the day, yet upon demand after, he ought to per- C. 9. part 79. 7 


form the condition, otherwiſe the Leſſor may well enter, the ſame rea- — * 


ſon, if he were bound, he ought to be ready at the place at the laſt in- || 5 
ſtant of the day, notwithſtanding the tender before, 4 H. 6 9. 19 HF. 6. 16 A.7,1 . 
76. 19 E. 4. 1. But if he be ready at the laſt inſtant, and the Obligee or 19 E. 4.4 b. act. 
Feoffee cometh not, all is ſaved without more adoe, 6 H. 7. 2. So it ſeems 
if an obligation be to pay a leſſer ſum of mony in groſs before ſuch a day, 
and no place is appointcd, that tender at any place before faves the Ob- 
ligation, | PITT R r 1 

ge according to the opinion of Paſten, That he who is bounden to 
ſhew his Evidences to the councell of the other, before ſuch a day upon 
requeſt, and he tenders them upon requeſt, and the other refuſeth, yet he 


A Condition to be performed, 1» Feſto Pentecoſtes, ſnall be perfor- 
med the firſt day. 21 E.4. 62. | : 


— — 
— . — 
* — — 


X I. How a Cendition ſhall be performed when no. day nor place 10 
appointed, and when it ſhall be per formed. | 


, Releaſe upon condition of payment on the part of the Releaſor, if g > 4.4 21 K 
4120 place be appointed, he may tender the mony upon the land, ee. 7. 74. iz Kelle. 
or unto the per ſon himſelf, &c. 17 Aſſiſe 2. but Littleom ſaith," it ſhall way, 
be only to the perſon. | mr? 80 8 en. $20.68 
See 11 H. 4. 61. By Skbene, 19 H. 6. 50. By Forteſc#e , That the ten- — e 
der ſhall be upon the land mortgaged. - . x. 
And note, That upon a Leaſe of Land. rendring rent, that it ſhall be 
tendted upon the land, alſo if he ſaid at in the end of the deed ; Ad guar 
conventiones per implend. obligo me, &c. But if the Leſſet be bounden in 
an obligation to pay the rent, he muſt find out the Leſſor at his perill, 21 
8 16. acc. 3 | | | 
t ſee where Y. was bound to C. that DO. ſhould pay his rent, there it 
ſafficientthit de be ready en Land, by Licthneh „ 8 Eaw. 4 


Lit. 7 B. acc. 


eng rhakers fevffinent in ke upon condition, that be ſhould give 
de land to him and bis wife, in ſpeciall taile the remainder unto 
de deiry of the husband who dyed, and the wife tooke another husband, 


Conditions. | 
how the fcoffee ought to enfeoff the ſecond husband and the wife, es | 


he 
life ofthe wife, the remainder to the heirs of the firſt husband, 2H, 
conditions 5. 12 H. 4. 3. and if that all but one dye, where there wer MW 0 
E. 


: 


ny remainders, yet he muſt perform to bim, and there is no difference # 
it be to be performed to the ſeoſſor or a ſtranger. N 
But if a day be appointed, and he who ought to take the Eſtate s 
at the day, the feoffee ſhall hold the lands for ever, 19 H. 6, * 
nere, for afterwards it is ſaid, That if a fcoffment be upon conditiy 
that the feoffee ſhall go to Rome, and he dye before the day appoints 
that yet his heir hall not hold the land, 19 H. 5. 77. But if the day of þ 
feoffment be appointed and none is there to take the eſtate, in the fil 
caſe the feoffce ſnall hold the land for ever, vi. Per ins 155. but if no 
be appointed, if he who ought to be enfeoffed refuſeth, yet it ſal le 
be performed to his heirs, 19H. 6 77. 0 


A feoff nent to te- infeoff the feoffor , the ſame ſhall be upon requeſt, T, 
but if it be to enfeoff a ſtranger ; it ſhall be in convenient time bon the 
requeſt, but a feoffment upon condition, that the feoffee ſnal i, S. Pl 
he ſhall have liberty during his life, but upon an obligation to enſeof f hai 
(ranger, or to pay to a ſtranger, he ſhall have liberty du: ing his life, p tha 
kins 154 155. But upon an obligation to pay a leſſer ſum to the Oe 7. 
himſelf, and no day is appointed, it is payable preſently, 9 H7> 1.44 B 7” 
Eaw. 3. 8. #8 7 


He who is bounden to goto Rowe, hath liberty all his life time by - 
ſton, but if the Condition be to go, if the obligee doth enfeoff him, be - 
ought to go immediatly after the feoffment, and if it be to enfeofftle 
Obligee, he bath liberty during all his life time, M. 33 H. 6, 48. Jar 
64: | | | 
But ſee P. 14 E. 3. Debt 138. where in debt upon an obligation the e 
ſendant pleaded a Deed of Defeaſance, if he did enfeoff the plaintiff, wd 
ran. por „and be durſt not demur, but pleaded that be 9 
etady H. in nt 0 oe ie 

B The — Tenant enfeoffed a ſtranger to give the land back to bia 4 
taile, the remainder to bis right heirs, and this was by licence, and oed 
before the re-infeoffment, the King ſeiſed the body of the heir, and t- 
tred ſor the condition and well, 19 E. 3. Est cengeable 39. hut ſis be· 
fore, that the feoffee may perſorm the Condition to the heir, here ne 
An Action upon the caſe againſt #. for that he waz retained to Jul 
chaſe the mannor of D. of one F. for the Plaintiff, and he had 
ſed the ſame for himſelf, yet becauſe the retainer was to purchaſe of 
rain; who was dead beſore the purehaſe, the purchaſe. after was, 
no deceit, 4.16 H.6:A@Qion upon the caſe , 44. js 


7 


2 


A condition to ſtand to the award of 7. who awards that the ovng* 


mall pay 20 J. and appoints no day, the Defendant did 22 
G. 22H. C. Debt 4. and holden that it ought — ood 


Conditions. | 


ke bad notice of the award, whether it be tg make a feoffment or t 
A 


0 


v» F* 


money, or to be non-ſuir, but an award that one ſhall f 
dot be performed, untill the other hath ſued ont a Wric of Cove! 
Z. 4. 1: and 8. 4 . DAN UE ITO NY 7 

| Delivery of mony, or & c. to deliver over to an eſtranger, and no day 

appointed, ſhall be per formed in convenient time, 21'E:4.92.% —. 

Where the condition is to renounce his intereſt, &c. before ſuch a Bi- 

ſhop, and he refuſeth, the ſame is a*forfeiture, alrbdtigh he per ferm ix 

afcerwardsin reaſonable time, for it ought to be performed preſently , 

ifit can be, and ſo yung = a forfeiture, fo 2 N to be non - ſuit, 

to ſufter a Ketraxit, or to levy a fine c. upon requen, &. 1 30. 
But Prima facies it mall be A hh 4 he? renounced fore the 
writ brought, ſo upon an arbitrement. 20 E. 4. 8s. 

But ſee where the condition was, that if he do prove that the Will of 
T. was, that the other ſhould enfeoff him, &. it ſnall be intended, that 
the proofe ſhall be before the Juſtices by verdict, and then be there a day 
appointed or not, if the Obligee doth not bring his gion, ſo as he may 
have an inqueft, he need not to perform it, and it i ufcient now to ſay, 
that it was his will, otberwiſe it is, if the condition was to prove before, 
7. for there it ſhall be intended by Witneſſes, &c. 10 E. 4. 11. 15 B. 4. 
25. and there it is ſaid, that to the condition to prove my wife not guil- 
y. that ſhee is not guilty; and ſo of others, for 


ty &c. it is ſufficient to ſa 
the jury ſhall try it 15 £.4.15; 


— — — — 


ce ʒꝗ.—— 
2 — — 


XII. Where performance after the time is good , and where he 
ought to be alwaies ready, or longer time giuen. 


T He Mortgagors may pay the monys to the Aſſignee ofthe Mortga ee 
J. er day, but by Littleton, it ſeems that is not needfull for him to do, 
if he did tender the mony to the party at the day appointed, &. 17. 
Conditions 14. 
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F a man bargain and ſell for mony, and doth not ſay to h 
his heirs, yet it is a good ſale in fee, by Shelley, in 27 H. ks. 


* 


| | and ofthe ſame opinion was Hadley Lord Chancellor. 
If Tenant in taile in poſſeſſion, or in uſe, giveth or ſell 
Trees, and dyeth, the Vendee or Donee may cut them, and tim 
them away, by Fitzherbert and Sbelley, 27 H.$.5. but by the opiniond 
Hauleford, 11 H.4.32' It ſeems that the Vendee or Donee of Tenant MW ze 
taile, cannot cut the trees, wherewith agrees P/owdex 259.in Donee la Q 
caſe, and ſo it is, if a man be ſeiſed of Land in the right of his wife, al 
ſells the trees, vi. Perkins 13. and 18 E 4 6. bw 
Note, Per curiam, 27 H:8:25: That a ſale or a gift to a ſeme d 
vert, is good, if the husband agreeth, or doth not diſigret, ſo 28 the li 
is not void bat voydable, vid. 21 H. 7: 40: by Read, acc. Bur Finewt A 
the contrary, for he ſayd, that a feme covert ſha!l not do à thing wil 
ſhall turne in prejudice of the husband, bat fer that which ſhallit 
for his advantage, it ſhall be gaod, if a man give any thing to the wife, the 
ſame is good, by the agreement of the hu:band, becauſe it may beforbs 
| advantage, contrary, If the wife buy a thing in the market, fortdit 
| may be to the prejudice of the husband. but if ſhee buy it to the uſe ce 
hu: band, & he agree to it, there it is good, or if it be tyhis commandemem 
and he ſaid, that if the wife buyeth bread, or any thing which is \ pent in lie 
houſe of the husband, if he hath no knowledge of it, he shall not de ch 9 
ged with the contract. Note, in 19 H-6: 9: That the buying of an oblige 

tion by the wife, in which the husband was bound in 101. is void, and 
is the contract of an infant, 39 E: 3 but if the wife expreſs the uſe at 

time of the bargain then the contract of the wife shall binde the buy 
band, 20 H: 6. 22: By Newton, W her 
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Contrafts &c. 


Where Contratls ure ruled according to the intent of the 
parties. 


Ali 


wo made a Contract for 18 Barrells of Beere, and after the Beere was 
ſpent the vendee would have had the Barrells, and adjudged he could 
not have them, - becauſe the intent ſhall rule the Contract; So if one pro- 
miſe one to give him a cup of Wine, he ſhall not have the Cup, 27 F. 
8.27. by Fitzherberr, but if one promiſe to give one a Hogſhead of 
Wine, there he ſhall have the Hogſhead, Pliwden Comment. 86. So as 
the phraſes of Speech declare the intent of the parties: So if I grant to 
one that he may hunt in my Park and kill a Buck, yet he ſhall not have 
the Buck, 18 E. 4. 1413 H. 7. 13. 4c. 12 H. 7.25. | 


- 9 


— 
— 8 — 


When in Conlratts there ought to be Quid pro Quo & e 
contta- N | e 


1* Treſpaſſe upon the Caſe, the Plaintff declared that the Defendant 
took upon him to build a Mill by ſuch a day, and becauſe he did not 
ſhew in the Declaration what he ſhould have for his labour, the Declara- 
tion was holden to be void, and there by Rolfe, if a man take upon bim. 
to do ſuch a thing, and it is not expreſſed what he ſkall have for his la- 
bour, it is a void contract; for there ought to be Quia pro Quo, 3 H.. 
36. See 9 H. 5. 14. a promiſe to pay 101. is not good, without having 
wid pro Quo. 88 le 
fa man ſell a horſe for 10 l. where as he hath no horſe, et Debt 
ieth; and yet there is not quid pro quo. So if a man ſelleth his . 
for 10 ]. Debt lieth,” and yet the Land doth not paſſe untill Liverie: 
So if I promiſe to J. S. 10 l. for carrying the Corn of J. D. to ſuch a 
place, he ſhall have Debt, yet / had not quid pro due. So a promiſe. 
71 to a Chirurgeon to cure J. S. of ſuch a Diſeals or Wound, 37 
In an Action of Waſt in cutting down and felling of his trees, the De- - 
ſendant pleaded that the Plaintiff fold him amnes arbores ſnas creſcentes ſu- 
per &c. and it was holden, becauſe that it was not ſhewed for what the 
Plaintiff (old him the trees, it was but a yoid contract, and there was not: 
quid pro quo, i Aary. Dy 91. | N i 
(t I come to a man to buy a piece of cloath of him, and asł the price 
of it, and he faith 10 l. I cannot take it away, unleſſe I pay the 101 for 
that is implyed in the bargain, that he ſhall preſently pay the money for 
the cloath, otherwiſe that he {hail not have it, but it it be for dayes, there 
isa good bargain, becauſe I have given him an exprcſle liberty to pay 
| iT 


— 


r 


2e oD 


„ 


14 H. 9. I. Acc. 


it at the day, 21 H. 7. ö. C. and Fineux Chief Juſtice ſaid, that if 4 


| 1 or not, for if he will, he may have an action of Debt = 
IO1, 


— * | 
— "FF 
OY 
1 


will buy a piece of cloath in London, and demands the price of the 
ant and he ſaith 10 l. and the Plaintiff ſaith he will give ſo, and 2 
away the cloath, that it is in the election of the Merchant to male 11 


or elſe he may detain the cloath untill he hath received the mos 
for it, and if the other partie taketh away the cloath by reaſon of thei 
gain, the ſeller may have an action of treſpaſſe againſt him, 2 1. H. 7 
vide 14 H. S. 19.5 E. 4. 3. acc. | 9 
But if a man doth buy of F. S. a horſe for an ox, there each may tit 
the thing without delivery, but it was otherwiſe in cafe of cloach 
there he cannot take it without deliverie, or a day appointed for che pg 
ment of the mony, 21 H. G. acc. | | * 
A bargain was made that 7 S. ſhould go to ſuch a 2 and ſee his dom 
and that if he liked of it, and payed 101. that he ſhould have the C 
in an Action of I reſpaſſe brought for taking the Corn, the Defendant 
pleaded that he went unto the place and liked the Corn, but bemuſe he 
did not ſhew that he paid the money, it was holden to be noyla, for 
without payment it was but nudum pactum, 17 f. 4. 1. Plo. Com. 6. & Il. 


In 18 C. 45. A man ſeiſed bf Lands in the right of his 2 


certain ſumme of money ſold 400 trees upon the Land, afterwatd 
wife died without iſſue, ſo as the husband was not intitled to be Tun 
by the curteſte, and the Vendee had not cut down the Trees, yet itms 
holden that an action of Debt did lie for the Money, becauſe he might 
have cut the trees in the life of rhe Wife, but if a day had been appoint 
ed when the Trees ſhould be cut down, and the Wife had died before tua 
day, there it was but undum pactum, and the party had no remedy for ck 
money, 28 E. 4. 2 1 ac. . et 

If I ſell the horſe of 7. S. for 101. and the owner takes away his hott, M © 
yet it is ſaid in 18 E.4. that Debt will lie for the Money, becauſe it un 
a contract once executed, but note there by Littleton 6. that if the hork 
dieth in the Stable between the Contract and the delivery, that yet the- 
ther ſhall have Debt for the money. | ſe 

Aman doth bargain with 7. S. to teach him ſuch a Trade within thite 
years, for which he was to give him 101. and enfeoffed him of the Lal, 
untill the 101. was paid. I. S. died within the three years; it was holen 
in that caſe that he ſhould retain his Land untill the Money was pad 
E. 3. Contracts 12. but if the bargain had been to give him 10 Made 
had not paid it, there it had been nadum pactum, and he had no remedie 
for the money. | | | | 


A 
Contratli 


1 

8 

* 
OR 
g 


(contrafts&c: 287- 


con tradi- where good although they be conditionall, 
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f F two agree, that if one of them delivereth t enty cloathes, that then 
Tibe other will pay him 10 J. the ſame is a good contract although it ĩs 
conditional. | 
| If I ſell you my horſe for ſo much mony, as 7.5. ſhall name, the ſame is 
e  cood if he name the mony, and if not, it is a vaid contract, 10 H.. 7, 21 
; f. 6. 17 £:4.1. So if I lell you my horſe for 107, upon condition, that 
ben I come to Pauli, hat I ſhall have my horſe again, now when Icome 
to Pauli, I may take back my horſe again, by Pollard, 14 H. 8. 21. and ſee 
the caſe before, 17 £.4.5. A bargain was made, that 7. S. ſhould go to 
D. and if he liked of his corn there, that he ſhould have it, the ſame was 
a good contract upon the condition performed. 1 
So ſee 18 f. 4.16. In an actiou of debt, the Plaintiff declared, that it was 
agreed betwixt the Plaintiff and the Defendant , that the Plaintiff ſhould 
deliver to the Defendant, 10 J. for certain bales of woad, if the woad 
pleaſed him, and if not, the Defendant was to re-deliver back thꝭ 107, 
the Defendant pleaded, that after the bargain, he ſaw the woad and liked 
it, and afterwards to the ſame day he diſagreed to the bargain; and there 
it was holden by all the Juſtices, that if he once agree to the bargain, his 
diſagreement afterwards is to no purpoſe, ſo if he diſagree at the ficft his | 
agreement afterwards cannot make che contrack and bargain good, 
but there it was holden clearly by them all, char à Contract which 


— 


was conditionall was a good contra 


—̃ — 
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When a Contract determined in part, is determined inal ; and . 
where preſerved in part, is preſerved in all. . 


PF Debt for 20 J. upon # Contract, the Defendant ſald, chat the Plaintiff O 
Ltook an obligation of 10 J. for parcell of it, and it was hhſden a good + 
plexto the whole contract, for the Contract bein 4 in patt is - 


ertnined in al, 3 H. g 17. and chere Wa en x A 


t 
and 29 H.. Dyer 23. wfiere it is ſald, that tupdit courts 
for money, taketh an Obligation for it, that the contract is utter- 
ly gone, ſo is it upon a judgment given upon a bond, the bond is - 
gone, 23 Hs, and 6. 29 H.8.Dyer ih idem, So if a man be indebted gpon : 
account for arrerages, if he take a bond for the mony the conttact upon 
the account is gone, yet ſee the book of a 11 H. 4.79. contrary, where a + 
man brought an action of account for a found before the audi- 


tors; und the defendant pleaded, that the Plaintiff took a bond forfthe ſaid 
A | arcerogevy - | 


Arrearages, and yet it was adjudged that the Action did lie, for that the 
Arrearages being due by matter of Record, the taking of the Oblinas 
on did not detain and make void his Action upon the Action, and 19 
- Caſe it was ad judged for the Plaintiff, vide Firz. Bar 185. acc. 

If a man 988 Lands for years rendring Rent, if the Leſſor eq 
into part, the whole Rent is gone, but if another entereth by a Title] 
amount into part of the Land, yet the whole Rent remains: So if as 
ſells a thing, which is his own proper goods, and the goods of : 


cher man for 10 l. if the other man taketh his goods, yet the Seller 
have an Action of Debt for the whole money: becauſe the Contrad 
one entire ContraRt,'g E 4.8.30 H.8.29.24 H f, 9.acc, © © 07 
One agreeth to ſerve a man fora year for 205. if the Maſter dothdi 
charge him before the year ended, to which he agrees, he ſhall not hatt 
any Wages for his Salary, nor Action for it, becauſe it is an entireCoy 
tract, and cannot be ſevered; 16 E. 6. 23. 5 FA 
If a man ſells a Leaſe of Land and Goods for 20, it is one etui con 
tract and cannot be ſevered, and if one be by defeaſable title, yetallſhall 
be iſſuing out of the other, 7 H. 7. 4.24 H. 8, 9 30 lib. 8. 29. fat ſee 12 15 
H. 8. 1 1. that if a man leaſeth Goods and Lands for a year rendringRear 
and the Land is evicted by a recovery of it, yet the Rent ſhall be appor- 
tioned.” Qaod Ouere for the Law ſeems to be contrary, and in thetitieof 
Qveen Mary, the contrary was holden, becauſe the Rent ſhallbeſaid 
wholly to iſſue out of the Land, as magis dignum, and Manwod youts 
eda Caſe in the time of E. 6. where leſſee for life of a houſe made a Ia 
for years of ir, with Plate and other houſhold ſtuffe Rent, and the lait 
for life died within the Term, that the whole Rent was gone; lothe 
Lord Dyer vouched the Caſe in the time of Queen 4Lary, chat t 
leaſed the Signe of the Gren hund in Fleei ſtreet, and certain ſtuffe rendting. I. 
Rent, the Leſſor entred and enfeoffed a ſtranger of the houſe, the Leſke 
did re-enter, the Feoffee died, his heir brought Debt for all the arres- 
ages after the death of his father, and holden that the Aion was xt 
brought, which proves that there ſhould be no apportionment of the 
Rent, but that the whole Rent did iſſue out of the houſe. 212 
A man was reteined to ſerve for a year for 20s. the Maſter died within 
the year, holden that the ſervant ſhall have his Salarie for ſo muchas 
had ſerved, becauſe the ſeryice is diſſolved by the Act of G 4 


. 3:84: ccc. See the book, 19 H. a;. before contra... © £ el bet 
2. 7 75 * 802 5717 >. i: 32? Ag 2 11121. | nu vQ 
CAO SF, God Þ pon ttb nord vi 30031 
5 Where a man may waive the Contrad® for part, and wage 

non mage 557670 IP TO! h 8 32473 Sf} 31 ,129 271178 101 10 
W e fer 2.4 9 © #oed 213 29) 237 nog 2k 3010028006 


. £1 916:4% N 901 1255 a 2 uno 10 261230 2 «>; 1 "ind 
; I Poebt chie Plaintiff declared upon a Leaſe of a Chamber, and bed.. 


F 


. Conty atts { &c. | 
e *the week for the whole: the Defendant as to the Chamber and bed 
. leaded non demiſit, upon which they were at iſſue, and it was found for 
dhe Plaintiff, and it was moved in arreſt of Judgment, that it was a Jeo- 
il. becauſe he did not anſwer to the boording, and it was holden upon 
long argument that the Contract being falſe in part, ſnould be falſe in all, 
and therefore the Plea good, Quod nom dimiſit percellam; yet Bryan was 
ſtrongly againſt it, and the Juſtices coming from yeſftminſter ſaid, that it 
as a Jeofail. Bryax ſaid, that the Iſſue ought to be Rein luy droit, and ſo he 
' might give the ſpeciall matter in evidence, but by Zroek in abridging of the 
Caſe, it ſtands with reaſon that the Plea ſhould be good, for otherwiſe the 
Plaintiff by a falſe Declarattion might barr the Defendant from waging of 
his Law, if the contract were for the boording, and he hath added the Leaſe 
of the chamber and bed to it, but it ſeems to him that for the chamber and 
bed, he might traverſe the Contract, and for the reſidue, that he might 
wage his Law, 21 E. 4.28. 


— — — 


I hat thing ſhall diſſolve and determine a. Contract. 


I is agreed bet wixt A. and B. that for learning of ſuch a ſcience, that 
| | ſhall have 101. B. dieth before the money payd, the ſame diſſol- 
veth the Contract, vide 21 E.3.11. So if a man leafeth Tithes rendring 
Rent, if a ſtranger doth recover them, the ſame doth diſſolve the con- 
8 trac, idem. 
If a man ſeiſed of Land in the Right of his wife, ſelleth certain of the 
"WW Trees growing upon the Land for 101. and the wife dieth before the ven- 
dee hath cut down the trees, yet the ſame doth not determine the con- 
tract, becauſe it was executed of the other party, and it was the folly of 
him who bought the trees, that he ſuffered them to grow ſo long and 
ſtand upon the Land, but if a day had been limited, by which day he 
ſhould have ſevered them from the Land, and the wife had died before 
chat day, her death would not have diſſolved the contract, 21 E.4-.5. 
| A man agrees to ſerve one for a year, paying 20 s. at two Termes, viz. 
our Lady day and 4ichae/mas, and afterwards the Maſter dieth after one 
ofthe Feaſt dayes, his death diſſolves the Contract for the time after his 
death, vide 27 E.3 before. | | 
If amantaketh an obligation for Money which was due before upon a 
contract, the contract is determined if the obligation be made by him who 
made che firſt contract, but contrary if it were made by a ſtranger; 35 E.3 
Des 879 H 8 Dy. 22. 1 H 6.8. by Babington, 22 H. 6. 36 by C hack; 
1 21 H.6.51. Newton, 28 H. 6:14. 21 H.. 5. by Butler;11 H.. and there 
1 aid, that an Obligation doth not determine another: as accompt be- 
dore Auditors, ä 2 rb. 
P p I 


 Contrafs.&c. 


If a man recover in Debt upon a Contract, although he doth not fy. 
for Execution, yet the Contract is not „ contiary if he 
recovered upon an Obligation and Tales, not Execution, 9 E. 3.3. by 
Littleton. - 1 

If one buyeth a thing upon a liking, or miſliking, if he once miſk 
alchough oor he likerly rwards, yet the firſt Act hath — 
Contract, 18 E. 4.15. but contrary, if the miſliking be to a ſtrange, 
as may be taken upon the book: in 44 H. 8. 


— 


{ : 
* 
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Sale of a thing not in Elle. 


N 18H.6. A Parſon ſold all his Tithes within the Pariſh, which were 
or ſhould be there for ſeven years after, and it was holden a goodSale: 
So if a Tenant for life ſelleth all the Profits of his Lands for ſevenyurs t- 
ter, it is good by Paſton and Aſcue; and by them; a man may ſel to me 
the profits of his Courts, which ſhall be for three years following, and 
the Sale is good, yet they are not in £ſſe, and it is an uſuall thing ora 
man (who hath Corn or Grain) to ſell 200 quarters of ſuch Com ot 
Grain to be delivered at a day after to come: 21H.g.43. | 


— 
. * * — — — 


Sale of a Bailiff, Servant or Factor. 


F a man hath a known Bailiff, who hath uſed to ſell the beaſts or ee 

cattell of his Naſter, ſuch a Bailiff may fell them; and alchoug 
hath not a ſpeciall Warranc ſo to do, yet it is not materiall. A if he 
gage the beaſts of his Maſter for Corn which cometh to the Maſters ut, 
it is good, and the Maſter ſhall not have an Action againſt him who 
eth the cattell or beaſts for that cauſe, as appeareth 27 A. 5. So 
holden in 2 N. 2. and O14 N.B.61. & 62. where it is ſaid, chat in Debt 
againſt the Maſter the Plaintiff needeth not to ſhew that the Bailiff bad a 
Warrant to fell the Maſters goods. . By 

If the Maſter commandeth his ſervant to buy certain goods, ot bis + 
ctor to buy certain Merchandiſes, and he buyeth them, the Maſter i 
be chargeable although the goods or Merchandiſes never come to I 
hands, 8 £.4.11. But by Nxwron, 20 H.6.22. If a ſervant buyeth ac 
rain thing'withour the command of his Maſter, although it cometh a 
co his Maſters uſe, yet it ſhall not charge the Maſter but contraryif b, 
do expreſſe the uſe at the time of the buying of the thing &c, Docter an 
Student cap. 42. for the authority of the Bailiff. 1 


Contrafts &c. 
If a Caterer, Suryeyor or Clerk of the Market, buying any thing to 


the uſe of the King, they are not the Debtees for it, but the vide 
11 H.4.28. contre if they have not allowance upon their acco mas | 


— 


* : — | 


| —— 


What thing is ſufficient to create a Contract. 


FI fa horſe unto you for 261. you ſhall not have the horſe if you do 
not pay the money , if the horſe be not preſently delivered unto 
you, or a day appointed to pay the money, or that you take earneſt for 
it : but if you be telling the money, and another buyeth the horſe and 
gives the money, yet the firſt man ſhall have the Bargain, but if he go a- 
way for to fetch the money, then it is otherwiſe, if it be not agreed that 
he ſhall fetch the money: 14 H. 8. 19. | 
Alſo if a man ſelleth ſtuffe for 40 1. and he delivereth the ſtuffe, and 
no money is paid, nor day given for payment of it, yet it is a good Con- 
tract: 9 H. 7. 21. 2 
If a man promiſeth to pay or doth agree to pay 10 l. and it is not 
ſhewed for what thing, it is no good Contract, but a meere contrary, 
& nudum pattam; 9 H.5.14 The principall caſe was, that a man came to 
me, and ſaid, that if he would relinquiſh his Execution againſt 7. S. that 
he would become his Debtor, and upon that there was a Demurrerenter- 
el by Cockavre, the ſameſhall not charge him, becauſe it is but nudum 
alla. | 
4 So 15 E.4.32. A man faith, if if you will marry my daughter, I wil 
pay you 20 l. Debt doth not lie upon ſuch a Contract, for it is but an 
pattum, Quere this caſe F. Z. | | 
Note that where one cannot wage his Law, that he may traverſe the 
Contract: 33 H.6.43. and 39 H6. 22. where in Debt for a Salarie upun 
a Retainer in Husbandry, the party did traverſe the Retainer | 
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CORPORATIONS | 
| & +, 
CAPACIIIES 


I. What things ſhall be done in the right of 4 Corporation with. 
out Deed , what not. | 


Chantry was founded of three Chaplaines, and oneof 
them juſtified a diſtreſſe as Bayly, and good withouts 
Deed, Vi. 26 H.8.8. See 10 E. 4. contra. 1: 

Alſo q H.7. 6. A man cannotdo a thing as-ſeryanitty 
them, but he muſt ſhew a Deed, but as Bayly or Gu , ve 
an he may, for by their occupation or taking then u D. 
chargeable, and note by Towsſexd, they may appoint a Baily or Recene WW ta 
without Deed, but Brian cheif Juſtice held the contrary. F Di 

But ſee 7 H.7.9 that of ſmall things, as lighting of Candles, making | 
fires, or the putting of cattell out of their Lands, or the like, they may 
without writing, but to veſt or deveſt a freehold, there they ought of neces 
fity to have a Deed proving the aſſent of the Corporation, ſee 12 H: 
& 26:acc:there it is ſaid, that if Baylies do any thing to the uſe of the Cot- 
poration, there they need not to ſhew the firſt Deed by which they welk 
made Baylies, and ſee 7 E A: 14. acc. and there the difference is put bt- 
ewixt a Bayliff and another ſervant, 4 

Alſo he who pleads that the place where the Treſpaſs is ſuppoſed, 5 
the Freebold of an Abbot, &. and juſtifieth by their commandement, 
onght to ſuew a Deed, 18 E. 4:8. 4. H.. 6, and 7 H.7.9. and in 12 H:) 
25: The Dean aad Chapter of Paules, brought treſpaſs for cutting dow 
of trees, and the Defendant juſtified as Bayly to them, and to reptite 
pale, which he did, and it was good, although it was agaiaſt che Corpor® 
tion, being parties: | 


— 


(orporations, &. 
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II. What things 4 corporation may do without Deed ; what 
zo0t. | 


N 14 H:$:29: it is holden that a Corporation! cannot do any thing 

without writing, for if they do pteſent one to a Church, it ought to 
be by Deed, and yet in pleading it needs not to ſhew, that it was by deed, 
for it ſhall be ſo intended, G . 
But the Election of Dean, Maſter, or the like, are made without a Deed, 
lo is it of making an Attorney, becauſe: the ſame appeareth upon Re- 
cord, and therefore is good, 1 H 8. i 2. And ſo the uſage is at this day 
to certifie the Maior to the Exchequer without a Deed: _ 


A Corporation cannot retain a- Bay ly or a Receiver, or another ſer- 
vant without writing, 4 H. 7. 6. by Brian, Ternſend contra. Allo by 
Vava(onr , ibidem , A Corporation cannot aſſigne Auditors without 
a „See 16 H: 7. 2. A Caſe adjudged accordingly, and 12 Ed. 4. 9. 
and 10. 6 


A Corporation cannot give warrant to one to do a Treſpaſſe, 4 H: 7: 
13. but it ought to be by Dec. 
Corporation cannot be diſſeiſors, by agreement withont / writing, nor 
veſt nor deveſt any freehold out of themſelves by any meanes without 
Deed, 7 H: 7.9: and 12H: 7: 25. acc. for they cannot licenſe one to 
_ any Trees, nor to make Livery, nor give any. Intereſt. without 
Deed, 105 1 T7 1221 N 181 
So 9 Ed. 4. 39. If a Corporation make a Deed, and delivereth it 
to one to deliver over, It behooveth him to have a Deed, but Li- 
tleton holdeth, 18 EA. 4. 8. That one may enter by the Commande- 
ment of a Dean and Chapter, without a Deed , but contrary of a 
Miyor and Commonalty, Dod non eft lex ut credo, for there is no 
difference, but the commandement of the Dean alone, may be good, as 
in the caſe of 16 H 7. 2. where it is holden, that the Cammandement, 
of the Mayor is good, but contrary of the Mayor: and Commonalty ,. 
but that is, as the capacity of the Corporation is, but there it is holden 
ge where on 8 — of a Corporation, as Mayor, or Abbot. 
that in ſuch caſe, if they command, it is good xithont a Deeds but 
where there is a Corporation without. a Head, 9 = | 75 only 4 
or. Confceeres.only , there they ought. to. have 4 Was aof the Com- 
mandement, Qwere: And note, That 12. EA: Id. it is holden that the com- 
mandement of the Commbnalty is. good without Deed , ſo as they. may 


| inflifie. ec: The fame oo the oven in time of vacation of 
the Aldor, command one zo cut dowh trees, gd yets;for Lit. fert Rr. 
147 EFF 5 | that 


294. 


bind the Succeſſor, becoufe t 


Corporations, &c. 


ces of the Kings Bench. 


that that was the opinion of all his fellow — and alſo of the Juk | 


— 
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III. What thing the head of a Corporation may do of of N 
without the e the corporation, what 1 


* 


ore by Brudenell, 14 H.. 3. That a Mayor or Dean may I 


Auditors, or make Baylies, and he may take offering, or m, 


Steward in bis own name by himſelf, snd theſe are good ring bulk, 
and ſo by him he may make an acquittance in his own name, 1 
That the ſamm of an 100 f. was due to the Mayor and Com 
Southampton, by and out of the great Curtaines, and it was 

all the Juſtices, That if the Mayor alone maketh an acquittance thx 
not good, but yet after in that caſe, becauſe it was ſhewed that's bus, 
dred ſuch Acquitrances bed been allowed,” the Juſtices at Teſt Wafer 
of it. 

In 21 E. 4. 76. It is hotden, That where there i is » Wandza wad 
Mayor and Commonalty, Dean and Chapter, the Warden, Mayer u 
Dean alone , cannot make a Leaſe alone, nor a diſcontinuance, for no 
Weit lyeth thereupon ; but they to be by the whole Cotpomin, 
and by Deed, otherwiſe it is void, ſo if any of them mul 8 relede'n 
their own" names only, it is void; but contrary | is of ſuch 
which they have in ſeveraley, bur an Abbot my make a Leaſe ors 6 
leaſe in his owa name, and is good, and ſo may a Biſhop, by n 
on of divers, 

In L. 5: E. 4.70. In Debt againſt a Provoſt and Schollars, che Raul 


declared of contract of the Predeceſſor of the Provoſt , &c. and ſont 


of the Juſtices held, that it could ndt be the contract of the provoſtul 
Scholars, but of the Prevoſt alone: So of an Abbot and Covent, De- 


and C r, Husband and Wife, it is the contract of the Abbot = 


and ſo che Dean and Hynband'; vod ſome of the Juſtices held, ua 
Contra made on the Mitmior? rf was meerly void, but it wart 
ceived thet the mirriage of che Schoffirs wis but forplaſape. 

In Debt, The Obligation was, Noveriur we, I. Abbatem , di Er h 
cuju rei reftimininm, cc: $i — corventns appoſms , the ſame Il bn 

gueſſeeor is not named in the! 6, und 

the Deedwas not Fx ronvent ur, Tor Was'granted, 
mite by an bot, Barth we er nfſenſh bon br f conciſe; ii jo 


But fach 4 ni by a Dian is not good without the Cheprer, for tht 2 


parceſſ oft portion, and feſſed with the Dean, thay ip e 
implesded, W n brat tan monalty, and here it iv 


Neiurche Deed ofthe" Corei 16 7 $o0d-ples, Forif ehe-Pleatbe fü 


Deed ofthe Abbot and „it bs double, bat Quere 7 e1 dite de 


eeeere r 2 2 „ ”.. 
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: Corparatiant; &c. 
at if che Abbot make it in the name of the Covent, and ſeal it with the 
—— Seal, although it be made by him alone, yet the deed is good and 


ſhall bind, vi. 14 H. 6. 16. 


—— — — —ẽñ— — 


IV. How many ſorts of Corporations there are. 


Ome Corporations are made by the King only, 14 H.8 2. as Dean 
and Chapter, Mayor and Commonalty ; ſome by the Pope alone, as 
the Fryers Mendicant, and theſe have not capacity to ſe, ſome 
Corporations by them both, as Abbot and Covent, who are religi- 
0us, vi 46, 3.27. Ceſſavit brought againſt the Fryers Carmelites, 14 H.8. 
2. by Fintux, There is alſo a Corporation which is by the Common Law, 
as the Parliament, which doth conſiſt of the King, the Lords, and Com- 
mom; But note, That that Corporation which is made by the King and 
the Pope, have not capacity to purchaſe but to the uſe of their houſe, 
but a Corporation which is made by the King alone , may purchaſe to 
them and their heirs, as well as to the uſe of the Corporation, and note 
that it is there ſayd, that a Corporation is an Aggregation, or gathering 
together of the head and body, and not of the Head alone, or of the body 
alone, but of both of them together. - | 

Alſo there is another Corporation at the Common Law, by Danby, 
7 E.4:12. and that i hen Lands are given to a Parſon and his Succeſſors;. 
05.40 E. 3. 7. acr. The like where are given toa Vicar and his Suc- 
ceſſors, and there is a Corporation alſo by preſcription, idem; and fee 
ber Comment ar. 242. That the King is a Corporation at the Com- 
mon Law: | 


— 
— 
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V. Corporations without a Head. 


Ote, It is holden by Thorpe, 22 Af, 67. That a Corporation be 
made of the Sn . D or Baylif, or any 
other Head , and that is affirmed by the whole Court, 16H: 7: 2: for 
chere it is ſaid, that when one juſtifieth by the Commandement-of a 
Corporation which hath a Head, as Mayor, or Abbot, there he needeth 
not to ſnem a Deed, but where one juftifieth by the commandement of a 
Corporation which bath nota Head, as by the Commandement of the 
Comminalty, or Bretheren, &c: or the like without a Head, that of ne- 
 ceflieyhe ought to ſhew forth a Deed, ſo when any thing is given to Pa- 
riſhoners, which is a perſonall thing. 4c 2 8538 
And note, that when the aumber of the Brethren and Siſters appeare in 
the foundation of a Corporation made by the King and Pope, that the 
\ certainty. 
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Certainty of them muſt bee ſet forth in Pleading, 33 
27. \ 


ms 
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V I. In what Corporations the Head alone ſhall make Comm 
and what ball bring action, alone. 9 


Nodes that the Provoſt of a Colledge, or Abbot, Dean, 'theſeahy 
L V ſhall make the Contract, and the Contract ſhall not be made hy 
whole Corporation, as it appeareth by the book of L. 5. C. 4. 70. Nr 
porations 53. | 


And for bringing of Actions the Dean and Chapter uſe to do it uo 


their names, and not to . them in the name of the Dean alone hy 


of an Abbot or Prior it is otherwiſe, 12 E. 4.9. & 10. #4 


N „ 
* 
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VII. Where one ſhall be named by his Right name of c 
ton in ations brought againſt him, & e contra, 11 


N 9 E 4.20. If Treſpaſſe be brought againſt an Abbot, it is fußt 
ent if it be brought againſt him by the name he is known by, but ty 
Action be brought againſt him, in which the Freehold is demanded, k 
ought to be named by the right name of his Corporation, by New 
20 H. 6. 27. 21 H. 6. 45.16 H. 7. 1. in Treſpaſſe, vide 13 H 
contra. | YC 
In Debt againſt a Corporation they ought to be named by theng 
name of the Corporation, ſo every grant ought to be by the right un 
of the Cerporation, otherwiſe the grant is void, 35 H. 6.5. 
Scire facias upon a recovery had againſ the Prior of Saint pol i 
feruſalem in England, where the Record was Prior Hoſpitis Sant 
hannis de peruſalem in England, and becauſe he was known as well y 
one name as the other, it was holden good, 44 E.3.16. . 
A Precipe quod reddat verſus Magiſtrum five Cuſtodem, & Pm 
rot Collegii de H. and it was holden good in the dis junctive, beni in 
foundation was ſo, 19 H. 6. 1 3. and ſo 21 E. 4. 56. if a grant hemden 
them, and it be not according to their right name, it is void. 
In Treſpaſſe it is holden, that if the Defendant pleadeth Afiſnamt," 


is no plea to ſay, that the Party is known by the one name or the In; 


contrary if the plaintiff plead CMiſnomer, 1 C. 4 6.4 E.4.7.25 H 
But Brook" ſeems. to agree to the difference in a reall and ina per 
Action, Sec 20 H. 6 1. mol ei n 100 
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a 2 7 VIII. V. 
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cem Gee 
vlll Where the Head of 4 Corporation ſhall be named by his name 
of Faptiſme. 


Navity was granted by i Corporation by name of the my of 

A the Colledge of F. and the action was brought by the ſame nake | 
without naming of his name of Baptiſme, and yer good; but in his De- 
claration he ought to ſet forth his name of Baptifme. So if an Abbot with 
the Aſſent of bis Covent be bound in an Obligation without ngming the 
name of Baptiſme, it is good, end in a Writ brought againſt the Succel- 
ſor., he did ſer forth bis aame of Baptiſme in the Declaration, and by 
Thirning, in a Writ of entry upon a Diſſeiſin made to his Predeceſſor, the 
name; oughe to be in the Writ, 12 H.4,9. n 
If a Dean and Chapter make a Leaſe, Sciatis nor Decauumm &. Capika- 
lam dimiſiſſe, &c. and doth not ſer forth the proper name of the Dean, 
the Leaſe is void, by Lirrleton, which the Court agreed, 18 EA. 4. 8. 
Quere, for all is errour, as Brooke conctives Corporation 73. See 14H. 
bann i 65 0 e eee 
A grant was made to 7. Abbot of D. where bis name was . Abbot , 
&c. and yet the grant was good, Vi. 17 C. 3. ſo Grants 67. and vi. 14 H 
8. Thit the Mayor and Commonalty without naming the proper name 
of * may make a feoffment and by the ſame reaſon may make 
a Leaſe, 5 &? oe and 415. 8 „ 


— — — 


— 
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IX. When Surpluſage in the Name of 4 Corporation is a fault, 
where not. | | e e 1 


Dede was brought againſt Magiſtram & confratres ſive ſocies ſuot, 
where the Corporation was only Mafter and Bretberen yet the 
Writ was good, and ſo is a grant made by ſuch name, for that is; che 
name of the Corpotation and more, and the Sürpluſage is. void, by 
Check, 20 Edw. 4. I 2. But ſee 35 Hen. G. 5. where a grant was made of 
Rent, Extra Ecclefiam ſaucti Pauli Petri, where the foundation was 
by the name of Saint Peter only, and therefore the whole grant was ad- 
jadged void, vi. Br. Miſnomer 9. acc. | 


a +. 
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Qq X. Men 


£5 CorpartSiquey Sc, 


X. het an Obligation matle to 4 Corporation ſhall 90 in ſack 
ſion, where not. | 2 


Ebt was u — Alderman . Guild Beate: Ai 
Boſton , agviaft L. upoh an Obligation e to I. S. Ver Ai 
man, 10 it was to him and his Succeſſors, and by the better opinie 
the hook, it ſhall go to the Executors of f. S. and not to bis Succeffe 
Vide 32 H. 8. Dyer 38. So by , An Obligation made 
Chareh Wardem and their Suceeſſors, is void us to their Succeſſor; 
fall go to cheir Etecutors: So by Litr/eton , Obligation made % 
Dead and his Succeſſors, is: void us to bis Sueceſſors, contraty if 
made to the Dean and Chapter and their Sueceſſors: But by: c 
tion made to an Abbot and his Succeſſors, without fpenia 
rhe Covent, is good to his Succeſſors, becauſe none other de 
poration is of ability to take but himſelf. An Obligation made tothe Pye 
ſidear of Saint abu Colledge in ( umbriage, and to the Scholl dg 
ſhall go in ſucceſſion, but contrary if it be made to the Preſident wii 
ts ner 7 _— —— : * 3 ü 
Ibis fuid by C ice, That if a Chantry be founded /bythenmed 
Chantry Prieſt, aad — and lands are given to . NN 
char nane, that the grant is good, but an Qbligation made ob 
his Succeſſors, is void as to his Succeſſors, 20 Ed. 4.2. ] 
An Obligation was made to 7. S. Chamberlain of Loxdow, and his us- 
ceſſors, it was holden in the Kings Bench, P. 21 Elix. That his Sut6 
ceſſors ſhould have it. ne. 
 ALecaſe was made to a Chantry Preiſt, and his Executors, aud 
leaſe was made to him and his Succeſſors, It was holden in the Couπ¹jj 
Pleas, 21 Elis. in-#akes caſe, that he ſnould have but an Eſtace forks 
oli life, for it ſhall dure actording to the firſt Leaſe; and that we | 
to hitn and his Succeſſors, but to bim and his Executors. Ys 
Note, That it is admitted, N. 7 E. 3. 11. Fits b. Iſſue 7. That if 
ybivibg made a Leaſe for years of Land which he had inthe . 
of bi rick", nad chen mage a Leaſe for life, that he had the 
ver ion in the tight of bis Biſhoprick, and not in his o] rigbt. 


N . 
un 3" 


XI. * here one ſhall beo Fa car poration im one degree, and nl 1 
anosber Degree. | 


FN Aſſle agyjaſt Mayor and nnn they appeared by one of te 
Fs as their Attorny, {ad the pinion wis, that it un 
good, for one of the Commonaſty may ènfeoff che Mayor and Comms: 


- 


nalty, 3 H.6.43. Aſt 


Corporations; & g. A 

Aſſiſe of Nuſans was brought againſt the Dean and Chapter of E. and | 

who was one of the Cine and yet good, ſor 25 be is F. Vi be 
Ar y damages of his own goods, 46 E. 3.23. 

Treſ — ſor taking of Toll, was br oght againft the Mpior 2 aud Com- 
motnaky of F. eue les o the W t ve . Key ne of 
the Commonalty, and ye rit was adjudp 7 el 525 
verſe reſpectt, for if the —— and Comme 
do reſeaſe to twenty of the Commonaley by — EE 
availeable to the Maior and Commonalty , 

— Commonalty diſſeiſe one of the Com! . 45 1 
e againſt them, for they are as ſeyerali e vis. Yb Teck of 

1600 1 2 len and 155 Mayor nal < 

If a Citizen he diſſeiſed, an elegle 
the Diſſeiſor all their right, i it hall pot Fg te Age — | 
orand Commonalty are — and every 1 of them w 8 
their proper names, it is nothin 519 H.6.64- by * 
Rector of E Air grant caſ e. enger 4 7 Na 42 

If an Abbot and all his Monks by their proper We on 
name of their corporation, make an Seer unc 175 
it ſhall not bind the Succeſſor, becauſe the Coven 


name of the Covent, the ſame Law of Mayor m 8 
Edw. 4. 1. 


The Maſter and his Confreeres cannot preſent the —_ 8 N 
for be is the Head and cannot preſent himſelf, ſe they cannot 155 7 
27 


Maſter and make a Letter of Attorney to make Liv Sei 
but the Maſter and his confreeres — 25 to ONE, 3 


the Dean and Chapter may give to one of the Chapte 
fect corporation withqut bim thst tales, For 2 7 


Alſo it is there holden, That one Fl her 
Succeſſors and to 7. S clark and his heirs 
mon with himſelf: ſo of a Rent. ſo where 0 
| _ he purchaſeth the Tenincy, as I. F. ce 
an 29. : 


An Obligation made by the Moyer, 400. ms 


nd he 1 95 7200 e 5 


_ „is worth nothing, a1 Edw.4 dr, Br. 


63. 
J. F. Maſter of the Fraterni of his Conf 
dam 5; Miner of he Fr to nity 2 990 in cuja. le , 
Johannes: Maſter and his five Confreeres to this deed; 
mon ſenl,ct etiam predict. I. S. Si gillum ſuam appeſuit,and it was — 
cauſe there were no words in the premiſſes of the Deed to bind him, that 
he ſhould not be bound as a private perſon, 10 H:. 16. 14. H. H. 17. 


1 


1 L 


Q q 2 | XII. ere 


400 ____ .COparation;&. 


X II. PVhere change of a corporation ſhall not alter the cba rge, 4 
T was agreed, That where « Corporation is by nime of Comma 
and after it is changed into * by another * by this cha 
they ſhall not be diſcharged of Covenants ot annuity, &c. to which #2. 
were bonuden before, and by the ſame reaſon they ſhall retaia and 
the Lands and poſſeſſions which they had before, 2 H.6.9. And for n+ 
thereof, note, it is holden in 14 H.6.13. that where there are bailiff; of , 
towa who have libercies by the grant ofthe-King, and afterward the Kin 
by another Charter make them Stieriffs, yet their franchiſes and Fw, 
remain, 39 H:6:13.and 14. | 7 W 
But although the charge did remain, yet it is to be conſidered hom xf 
be demanded, whether by the ancient name or by the new name, for which 
et H,6.13.and14, _ 2 {2 > ZI_ 
IF a mel doth recover againſt a Vicar an annuity, and before Fxemni 
on be had of the Recovery, the Vicaridge is unſted to the Parent 
yet the Plaintiff ſhall have execution againſt the Parſon as Parſon and | 
where Bailiffs are made Mayor and Commonalty, yet my action ſhall 
againſt them by the name of the new Corporation, 20 £.4: 6: andthe - 
Writ ſha!l not contain the ſpeciall matter, but he may help bimſelfbythe 
Declaration. * ye 
So if Treſpaſs be brought againſt an Abbot where he was called. Pi 
at the firſt foundation, yet the Writ is good, and note the Defenda = 
lead in bar a feoffment made to a Prior of the ſame place, and thu 6 
terwards he was tranſlated into an Abby, and that the ſaid Abbot andlis 
| Succeſſors had been ſeiſed afterwards, and he was forced to ſhew by wht 
authority he was made Abbot , for which he pleaded at large, brow | 
ope gave authority to the Biſhop of S. to make it an Abby, 7 BA. 

32, | | wo 
And note, that when a Corporation is to demand an annuity or othet 
thing as by A new Mae be had another adde Felten | | 

to ſnew the preſcription in che other Corporation, and then to ſer forth - 


* 


that in ſach a time of ſuch a King, the Corporation was changed, 7 


the name of the Corporation, and that he who was then the Head 


a 
RI, e 
354i MIJQ 375 ' 
CG 1099!07aÞ 11. 


Gorporgtion and his Succe ſſors Ly that have beea ſeiſed of in 
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Co por ations, c. 301 
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X III. Where no ability ſtall be adjudged in a Corporation. 


orManaſſe ot Non ſane memorie, is no plea by Towſend. | 
A Corporation cannot be beaten in their Poligick body, but in theit 
naturzll body, ſo a corporation cannot beat others, nor commit Treaſon 
or Felony as a Corporation, anda corporation ſhall not be impriſoned: 
for denying their Deed, nor for a diſſeiſin done with force, nor ſhall be 
forjudgded the Realm, by Prgot: Outlawry, or encouragement ts no 
plea againſt them, nor in the Mayor, by Nele; Capias in debt doth not 
lye againſt a Corporation, for they cannot be impriſoned ; by Choke, 
Villainage in the Mayor is no ples, by Sulliard, but for impriſonment 
of the Mayor the caſe was this, An Abbot brought an action of Debt a- 
gainſt the Mayor and Commonalty of Ngrwich , upon an Obligation, 
the Defendant pleaded, that the Plaintiff did impriſon the Mayor in the 
Fleet, untill he and the Commonalty made the Obligation by dureſſe: 
And Brian Juſtice held the plea to be a good plea, becauſe the impriſon- 
ment of the Head is the in priſorment of the whole body, and it was in 
a caſe which did concern his Office, for if the caſe be, that ſuch a Cor - 
poration ſhould chuſe the Mayor ſuch a day, Sub pen of 20 l. and 
te Mayor is then impriſoned, for which cauſe they looſe the 20 J. the 
Corporation ſhall have falſe impriſonment, ſo is it if the Corporation be 
bound to render an account in the Exchequer ſuch a day, at which 
day the Mayor is impriſoned. But S#/l/iard held, that for the impriſon- 
ment of the Mayor, the Corporation ſhould not have a Writ of falſe im- 
priſonment : But it was agreed, That if it had been pleaded that ſo many 
men made the Corporation, and that ſuch and ſuch of them were impr- 
ſoned, then it had been a good plea, 21 E. 4. 17. : 


N Onage in the Mayor is no plea, by S»{liard, 21 E 4.7. ſo Dareſſe, 5 


» 


„ 


X1 V. What Cor poration cannot do a;Treſpaſſe , & e contra. 


At ſhall have Treſpaſſe againſt the Mayor and Commonalty; but 
1 not againſt an Abbot or Covent, 15 E. 4. 1. Per curiam, vi. 32 H. 6. 
S8. contrary oa Parſon, . 
Treſpaſſe doth not lie againſt the Prior of Saint Fobns of eraſalem. 
in his Corporate capacity, but againſt him by his name of Baptiſme it 
wilt lie, 39 E. 3. 13. 2 a 
But ſee Thorp 22 . 67. That Treſpaſſe doth not lie againſt Com- 
monalty, but againſt the perſons which do the Treſpaſſe by their pro- 
per names. | — 1 


So 


392 (orptrations, &c., . 
So it is holden, 21 E. 4. 17. by Piget, that a corporation cannot u 
a Battery or commit Felony, or Treaſon, and ſo ſee a cor 
cannot make a Diſſeiſin, if not that one enter to their uſe by a writs 
under their covent and common Seal, 14. H.8. 1 = 
- A Biſhop having à term for years made a Leaſe for life, it was halls 
that he had the 8 in the right of his Church by wrong, 7 Fy | 
Iſſue 7. vide 30 E. 3. contrary. * 
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XV. What words in the Kings grant ſhall be good and juſſ, 
en to make a Crrporation, f _ 


Ti King giverh Land in Fee-Farm probis hominibus vill g, ty 
fame is a govd corporation: the ſame Law where it is given i 
bus,Ctoibu:s & Commanitati, and they by ſuch name may have an {Wins 
of ſuch chings which do concern their Farm, and che Writ ſhallheq © 
refpondend. probis hominibus &c. 7 E. 4. 14. vide 1 Ma. Dyer wa, 
If che King grant probit hominibus de D.heredibus & ſucceſſoritm ſa, 
the Mannor of D. rendring Rent, they are incorporated or Oy 
which do concern that Mannor, but if he grant 2 hominibu u 
chat they ſhall be quit of Toll, it is a void grant if they were not h 
Porate before, but note that Bra ſaid, that it is a good Corpo7•m 
* to this purpoſe, but not to purchaſe, 2 E. 4.55, 56. vide 1 Ma. Don 
Bur the principall caſe there was, that Norwiah was incorporate hi 
name of citizens and comminalty, and in the ſame charter the K 
afrerwards grant Civibus predif. de Norwich, that they ſhouldnt 
put on Juries, and afterwards it was enacted by. Parliament, thats 
grants made Civibut &c. ſhould be good, See * 
ſecond grant ſhould be void or aul was the queſtion, for if it were u 
then nihil operatur by the Act of Parliament, but ſome were of Opiun 
that the grant ſhould be good Civibus, and for that purpoſe they we 
corporation, andevery one of them at their pleaſure ſhould tale ber 
fit of the grant by Nele and (ck Juſtices, and by them it was holden, 
that if the King grant Inhabitantibut de D. that they may chooſe a M 
and that then they ſhall be impleaded by the name of Mayor mm 
minalty of D. now 'Inhubitantibus * and yet they wer z 
Corporation to take by force of the firſt grant, and note chat 


ancient Cities and Burroughs in Eng land, as London '&c. the gr 
vibus & Bur genſbus de L. which was not a Corporation before 
yet good, but perhaps the reaſon hereof is, becauſe theſe ancient 
and Burroughs are favoured, vide 21 E. 4. 15,6. but ſee Keble 3 
13. that if the Ning grant to a Corporation, Which is no Corpo 


or to an alien born, or to a man outlawed, the grant is void. © 


Note that the creation of a man a Duke, and the giving of him la 
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| (otprenitons,; &c. 


mhidtenarce of the Dtgnity by the ſome Parent 
—— of a 9 r e ur 
patent, 2 E. 6.84. r. 
| he Kin t to a Cor ation to purchaſe or give or 
I Ma er — Wide; Brochers and Siſters, dy 2 


tent alſo ae —— by the name r Maſter and 
Wardens 3 geo 14550 incerpofate them, as to 

to be Bailiffs, and to implea 2 tho name of. Mayor, it -is 

7. 27. vide L ibruw. 


— * — 
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XVI. u bat proce e ſell: be — agdinſt 4 Corpora 


. 


1 cell of |Qurlowry doch not lie e agjinſt « Copporitivn, 5 Ces 
: Per &-Exigent, but Diltreſſe againſt them em,45-E.3 2. en 1723 
againſt che Prior of Sairit oh Tape, N in Exgl 


67:ky T hep, 21 E47. . 
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XVII. Where one corporations may make anale corpotaion, 


where re 


; bi. ** a 
NE Cotporation' cannot make another Corporation by 
or Prefcription', but only Ken ty, words of the 
do by the Kings Grant, and upon nt, the Abbot of 
and the Prior of Weſtminſter — es Corporation cannot 


vided, but by g grant of the King, and the King may may grant — | 
ol 


the Queen to hold by ber ſelf, or in common with the King , vide 49- 
Ad. and che ſame alſo appeareth in 49 E. 3.3. 4.that London cannot 
make a Corporation nor a Commonalty, nor can be a 9 
Preſcription, for that is onely at the will and pleaſure of the King, ſo 
they cannot make Laws to bind the inheritance of any man. 


— 


XVIII CAPACITIES. 


T a Monk purchaſe i itis void, 11 = 4. 26. 


It an Abbot purchaſe to him and his heirs, it is but for life, Sentra Of 
aBiſhop, Dean and Chapter, 9 H.6.9. 


If a Maſter ofan Hoſ ralf dieth, his ſucceſſor ſhall have the Ss 
an 


3 


304 
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and not hisExecutors; which proves that the! cannot as Maſter u 


4 


Will, contrary of a Patſon, 19 H. 6 4. Ro 
A Monk is capable alone of the Grant of the King, where there 
Rent'reſerved, 14 H.4.10. and a Monk and Channon are capibleofhy 
rituall things, as to be made Executors &c. or Vicar &c. 3 NG. 23. 
A Prieft, a Chaplain was n "1:42 168 

If an Ahbat hath money given utno him to pray for ſouls; he l 
not in Right of his houſe, for if he ſpend the money, it is no ci 


Deprivation of him, 9 C. 4.34. by Meyl, x” 


— — — 
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XIX. Where à gift to Pariſhioners is gan, where not,” 


F a Feoffment be made to the uſe of the Pariſhioners of C. theyxe 
nota Corporation to ſuch a purpoſe as to take Lands, but 2 
erlonalt thinge, 1 2. 2.7.27. and chat appeacerh by the caſe of $64. 8. 
here Treſpalſe was bronghs by che Churghwardens for ron 
Ammnum Parochianwum, and the Writ did lie; vide. 37. H. 6. 10 theak 
of the Geaile. | | 
If an Obligation be made to the Church-Wardens and their ſucceſſor, 
it is void, 20 E 4.2. by Bryan. So a Deviſe of Lands to Pariſhioners 
void, but coxt#a of Chattells, 37 H. 6.30 1 
Treſpaſſe was brought by the Church-Wardens againſt the pro 


the Pariſh, for the breaking of the Bells which were in their cuſtods, 
and it was holden good, 11 H.4.12.' So the Church-Wardens ſhall 
an appeal or an accompt of the goods of the Church, 12 HAN] 
Vide Plaw.Cam.242. That the King is a Corporation at the commit 
Law, and was purchaſer in Succeſſion by the words (heirs). ). 
= 14 | rn 1:24 I! 2 74 
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VVhere he Head of a Corporation may gain @ Freebold ij g. 


ſeiſin. 


A Biſhop having a Term for years made a Leaſe for life, and it #s 
holden that he had the Reverſion in the right of his Bithoprick, and 
not in his own right, 7 C 3.11. Iſe 7. +7 GX 
If a Biſhopdoth preſent to a Churchtwice/where he ought not to 
ſent, anddieth, it ſeemed in that caſe, that the Succeſſor had gained 
Patronage by the book of 47 E.3.10. for in that caſe the King cla ic 
as for Mortmain, quod nota, 6. 

Where a Biſhop diſſeiſed one, and afterwards made a Leaſe for' 5 
according to the Statute of 1 Eljz. It was holden in a Reading, t 


=> 


ofts. "00 - 
was a good Leaſe which proves that he had gained the Lands in the right 


te Ca : | 
17 7 Zr. erg cription 54. the Prior of Caſe, where a 
corporation was by Preſcription. 


Bailiffs and Commonalty of Godmancheſter were alledged 
— 7. 17. the Prior of Huntingtons 


to be a Corporation by preſcription, 
Caſe. 
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I. Vbere a Bill in the Chancery is adjudged. 


WW Here a Bill in the Chancery is ad judged inſufficient upon a De- 


murrer, and yet there no Coſts, for the Statute gave dam- 
mages. upon tle ſuggeſtion found falſe, and the verity'in that 
caſe came not in queſtion, 7 K. 4.14. 

Note, that where an action of Debt is grounded upon a penall Law, 
there the Plaintiff ſhall not have Coſts nor dammages, 35 H. 6. 58. and 
by the Statute of 24 H. S. cap. 8. The Plaintiff to the uſe of the King, al- 
though he be non ſuit, or a Verdict paſſeth againſt him, yet he ſhall not 

ay Coſts, yer by the Statute of 23 H. g. cap. 16. Every other Plaintiff if 

e ſueth not in forma pauperit, if he be non ſuit, or the Verdict paſſeth 
againſt him, Dammages and Coſts ſhall be recovered againſt him, and by 
the Statute of 8 Eliz.cap.2. if he doth not put in his Declaration within 
three dayes, or doth not proſecute with effect, he ſhall pay Coſts at the 
Diſcretion of the Juſtices. a 

Note, no Coſts are to be paid, where the Judgement is upon Confeſſi- 

on, 33 H. G.. 1 3. by Priſot. 


cc 
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II. Ia what Actions Coſts ſhall be and where, and where they 
Pall be trebled at well as dammages. 


Ote, that by the Statute of Gleceſter, cap. 1. Itſis declared that in 
I Val caſes where dammages ſhall be recovered, that in thoſe Caſes the 
| R r plaintiff 


— 


or por | 
plaintiff ſhall recover his coſts of ſuit, 37 H.6.10. and er g 


to be recovered, where a man bringeth an action againſt one for his ow. 
deed, and recovzreth by the faid Statute, but that ſeems to be in ſuch . 
ctions where 2 are not given by the Statute, and eſpecially in wg. 
Actions in which high damages are given by the Statute, as in a 2% 
impedit, there no Coſts ſhall be, bagguſe the damages are ſo high, ar 
by the opinion of all the Juſtices, 27 H.6.10. and 9 H.6.32. 27H 
by Spilman, but yet at the Common Law Coſts were given in a Quare iy. 
pedit, but that was before the Statute of Meſt. 2.cap.5. The ſame Lau 
a Decies tautum, 27 H.6.10. but it ſeems Coſts have been given in a Ry 
viſhment of Ward, and yet Damages are given by the Statute, 
And note, a man ſhall not recover Colts in Waſt, by 9 H. 6. 60 the 
reaſon is, becauſe ſuch great Damages are given by the Statute; and 
yet in 5 H.7.13. the contrary is holden, that there ſhall be coſts, but the 
coſts ſhall not be trebble as the damages are, yet Brook makes a marie 
at it, that any coſts ſhould be, and by the whole Court, 2 H.4 17. That 
where the Statute giveth Dammages, that there ſhall not be amy inquiry 
of other damages: So that the Juſtices of the Kihgs Bench conceyed 
that Coſts in Waſt ſhould be trebled according to the rate of the dame 
ges, 5 E.4.7. and not according to the rate of the Waſt taxed. 

See 19H.6.32. that in Waſte no coſts, but in an action of forcible 
Entry, there the coſts ſhall be trebled, and Paſton gave the reaſontobe, 
becauſe that the Statute of forcible Entry giveth them. And for trebbl 
Coſts in a forcible Entry. See 22H.6.57.yet ſee 14 H.6.13 that the coſa 
in a forcible Entry were not trebble , — onely the damages. 


In 12 E. 4. 1. In an Aſſiſe againſt two, one was found guilty; 38 
part with force, and the other guilty as to another part, but not mith 
force, and as to him who was found guilty with force, the coltsand 
damages were trebble, quod nota. | 

Colts may be taxed and aſſeſſed by a Forrein Jury, but contrary t 
—_— „ 33 H. 6. 55. and note, that coſts are alwayes taxed it 
tirely. 
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COVERTURE + 


INF ANC V 


What Acts of an Infant are void, and what voidlable. 


17. NV 


H E Grant of Common, Tithes, or other things, which 
lie meerly in Grant are void, although that a Rent be 
reſerved upon ſuch grant, vide Perkins 3 acc. | 
An infant brought an action of vvaſt againſt his guar- 
dian by Attorney, & the defendant ſhewed to the court, 
Viz. - an the Infant was within age, and yet he was 
compelled to anſwer over, becauſe the Action lieth as well by him within 
age, as of full age, but by Perſbay, if an Infant bring an action anceſtrell, 
by Attorney,if the Defendant dothalledge that he is within age, the At- 
torney ſhall cauſe him to be brought into Court to be viewed, and if he 
be within age the Warrant of the the Attorney ſhall be difallowed, to 
which Paſton agreed, 48 E.3-10.and by 22 H.6.31.where an Infant is per- 
mittedto make an Attorney, which is recorded there the party cannot 
plead the ſame in arreſt of judgement, but is put to his Writ of Error. 

But it is holden 1 H.5.6.that an Infant ſhall not make an Attorney, nor 
be an Attorney, but that is to be intended, an Attorney to ſue in a Court 
of Record, for he may be Attorney to deliver ſeiſin, 21 £.4.18, 


nn 


Infant accomptabie, & e contra. 


Node clearly by Newton, that an account doth not lie againſt an In- 
fant, 19 H.6.5. 

88 On not lie againſt an Infant of a receipt during his nonage, 
21.3.7, & 8. 

Bas if an Infant enter into an accompt before Auditors, he ſhall be 


Goverture and Infancy. 
charged in debt upon the arrerages of the account, by Newton, 19 4 
aides chat an infant ſhall not be charged in account neither as R Hg 
nor otherwiſe, ſee 23 E.3. Fit ⁊b. Infant 19. and ibidem 11. 25 E. 
In 16 E.3. Account 52: account was brought againſt two; one ſap, 
that at the time of the receit and yet hee is within age, and hee 1 
forced to hold himſelf to one ofthe pleas, wherefore he ſayd be was wig, 
in age at the time of the receit ſuppoſed. N 


— 


— 


Where Acts of an Infant are void, where not. 


F aa Infant procureth one to be ſworn and impannelled, the ptaam 
ment js voyd, 27 Aſſ. 45. | 
P.4,7ac. in 3. A Statute Staple, Fine, nor a Deed enrolled , ſhall not be une 
I. dn inſant from an Infant, 32 H. 8. but if he be bound, he ſhall avoid it athixfull 
did acknow” gge, or within age by Audita querela, F.N.B.104. and ſq is] Ea. 
ledge 4 Stature age. Or N Be * i 5 
and during, bis 5. by Brian, and 20 C. g. Audita querels 27. But Qrere, forit wy 
nonage, brought holden in the Common Pleas, 20 E/;z:thar at full age he ſhould not hare 
an Audita Audita querela. | 3 
* : An Infant ſhall not wage his Law. although he be an Executor, 11 fs 
a 0 {tae 40. ond ſee Lit: 57. That an infant ſhall not be a Juror, 
the infant, An Infant ſhall not be bounden in a Recogaizance as main-perng, 
the Conuſee!1e- becauſe he hath no means to avoid it, 8 H.6.30. So of a Statute by gl. 
verſedthe 3233. Bolknapp 2 
Er An Obligation, Warranty, Defeaſance of an Infant are good will 
querela, and they be avoided by plea,contrary of a feme Covert, 48 E. 3. 12. 14k, 'y 
the infant be. 30. and 33.37 H.6.31: - | 4 
ing within ge If an Infant doth aſſigne more to his mother for her Dower tba x 
prayer re. Ought to do. Q ere, whether he ſhall enter into the Surpluſege, I 
2 held that he ſhould, as in the caſe of Penſbion, King/mill contrary, ul 
demed by the 7.21. 1 
hole Court, An Infant commanded his Tenants to put in their cattell into his Cote 
mon, it was holden a good ſeiſin, 45 E.3.25. becauſe it was to do l 
full ching which was for his benefit. 2 
An infant commanded one to do a diſſeiſin, who did it, anditW 
enquired of if the infant was there, and it was holden, that beciiſe 
27 there, that he ſhould be acquitted, 12 Af, 30 Af. 200. 2 Aff 11 
HDiſſei in 16. 8 
Two inzants joy ntenants, the one doth relea ſe ta the other who® 
zreth, it is a diſſeiſin, vi 7. Aſ.10. Br. Diſſeiß 1 9, 42 
{ :2.part 59. If an infant levieth a Fine, and deciares the uſe of-ti 
Mall bind him ſo long as the Fine remaineth in tarce Tr J 
An Infant ſhall be bounden by a.recoveryina Ceſſavit, 31 EA 3, * 


Ju [ervitias. Doctor and Student, 11 3. acc. 


argon ſhall bing an infant if it be equal, 21 H.7:29: ** 


I HIP > 4 FR, — 
(overture and Infancy; 309 
What Staivies ſhall bind Infants, what nok. | 


| be Guardian of a Priſon and ſuftereth an eſeape, be ſhall be | 
8 eſcape, Dod or aud Stadent, and 36. . 3. and tbere it 18 

bolden, that a Statute which iveth corporall puniſhment ſhall not ex- 

rend to infants, contrary of other Statutes, if they be not excepted 


An Infant of twelve years of age is to be compelled to ſerve in hus- 
, F,N.B.190, / | 
. Ls an attaint, and the firſt ver dict, and thereupon the 
infant was awarded to priſon, 30 4.18. 4 E. 3. 34. and ſo note there: 
that an infant was within a Statute which gave corporal} puniſhment, vi. 
I E.3. Impriſonment 17. | | f 
f If - _—_— fond 's Diſſeiſor, yet the fine and impriſonment ſhall 
he remitted, 43 4/45: 26 4½ 17. 24 A. 14:43 E. 3:'mpriſenment 16. 
The Stat: of Non-claim ſhall not bind an Infant, 2 4/6. B. Age 3a: but 
if parcell of the year be in the time of the Anceſtor, now if the hei within 
age doth not enter within that year he ſhall be barred, by Dy: PC., 351, 
f an Infant be convicted of raviſhment of Ward, he ſhall not be impri- 
ſoned for the fine to the King, yet the ſtatute of Merton is ge erall, vis. 
Tod quicung ue laicus. qui inde conviſtus fuerit. Pl: Co:364 by n 
If a woman Infant conſent to a Raviſher, yet the next of kindred ſhall 
not enter, yet the Statute is generall, Si duæ filie & alis muliere: conſen= 
ſerint, but the ſame is to be underſtood if ſhee conſent! before twelve 
years, for after theſe years ifshee do conſent, Proximms heres inty abit, 
An infant is within the Statute of waſt, for waſt done by himſelf, but 
not for waſt done by a ſtranger, Plow: Com 364. 71 
An infant is within the ſt at. of cefſavir, becauſe it is a thing injurious to 
the Lord, & the Leſſor, Cem: 364: &: AL.Dyer104, & ſee there, that an 
infant is bound by every Statute Law, if he be not particularly excepted 
The Monſuit of an infant in a Qgare impedit hall binde him 5 C. 2: * 
voucher, & 1. & 2. Mar. Dyer, 104. ace: ä 


r KA 


Confeſſron of an Infant. 


22 


IN. zuid juris clamat by an infant; he cannot confeſs tha 
ife wi ; t a leaſe was 
made for term of life without.impeachment of waſt wa 
come of full age, 4.3 £23: $545 E:3:33: of weſt, but shall tay till he 
t 


In an All: it was agreed that where an infant Phintiff nothing iball b 
ſaid to be confeſſed by him, but the aſſiſe be ie CE PU 
3 a ſpeciall ſue, 44 F 3.10: n 5 OP OE 

ee 45: :3:34: where the difference is taken. were the infant is 
| ant is d | 
or, n he is tenant, & there it is ſaid, that ro . og 
b Teng we ; ' N an infant where be is plaintif, ccnttary where he 


Fan lafant in an AC: plead, that never lawſully coupled in matrin ony, &. 
| | the. 


* 


* N — p * 2. 8 84 
porationr, &c. 

ſame be certified againſt him, yet the Aſſiſe ſhall be awarded in pow, 
the Aſſiſe, for hee ſhall not be counted as Diſſeiſor by his plea, bas * 
ttary dy verdict, &. 28 Aſſiſe 32. 4 E. 3. 31. we 
In an Aſſiſe by a Guardian, the infant came and would have #& 
vowed his ſuit, and was not ſuffered, for that ſhould be a D:t-axiz i 
An Infant was youched, and anſwered to the Action, and it was adn. 

ted, and he bound to warranty 13 E.3. voucher 1 2. alſo an infant 4 
canfeſs a plea in aFormedon, which abated che Writ, and admitted, 33, 
3: Enfant, 14. 41 E. 3. 21. contra. "IN 
In a Precipe againſt an Infant, he would have confeſſed the df 
but the Court would not ſuffer him, 9 C. 4.34. * -_ 
An Infant who is in by purchafe, ſhall be compelled to attorg 11 
Per qua ſer vitia, and he ſhall be bound by his own confeſſion, or act 
denying: He ſhall joyne the Miſe in a Weis of tight, and the Lord ſhall 
avow.upon him by bis tender of the ſervices, 32 E. 3. Age go. 
(lo part in Conperciſe, In a Per que ſervitia, againſt an laut o 
back the Tenancy by diſcent, he ſhill not have his age, but beſhull he 
compelled to attorn, becauſe attornment is only to perfect a grant which 
the law favours. , F 0 
In a Writ of meſne, the plea fhill not ſtay for the nonage of the pliuiſ 
becauſe his Nonage ſhall not priviledge him from the payment of butt 
and therefore the Law giveth him remedy during his Nonage to bat * 
quittance, 7 F. 2, Age 140. 9 
Per que ſervitia, was brought againſt the heir of him who was Ten 
the day of the fine levied, and he was forced to confeſſe by what ſeries 
the lands were, holden, 31 E. 3. Per que ſervitia $1. So in a (ſaith 

gaiaſt an Infant, he oughe to confeſſe the ſervices, and tender the ut 
rages, and ſo in a Writ ofcuſtomes and Services, by Thorpe Juſtice. ? 


mn — — —— — 
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Default , or Non: ſuit of an Infant. 


As Infant made default in a Precipe quod reddat, for which ig 
Cape is awarded, he ſhall not looſe his Land by his default ws 
ſon of his infancy, 3 H.6.10. t. and 2 Ma. Dyer, 104. = 

If an Infant be non-ſuit ina Writ of Right, yet he may after 
have a writ of poſſeſſion, and if he pray to be received, and f 
—_ „he may afterwards ſhew other cauſe, 42 Ed. 3.13, by? 

1. | 

An Infant brought Detinue of a hundred Charters , and Minus 
and the Defendant brought the Deeds in Court, and becauſe the 
ought to declare how much was contained in every Charter , wil 
could not do, therefore he was non-ſuit, and brought a new 1 5 


N 


1 
* 
\ 


(corporations, &c. 


nue of a Cheſt locked, andCharters contained in it. 
ice p Aninfant ſhall-be puniſhed for 2 Conti mpt, Eccauſe F. f 


is legis anxiliars, invecat, 9 in legem cen mitat, 2 H. 5. Outlawry ly- 


eth againſt an Infant_if hee exceed fourteen yeares, 2 Mar. Dyer 
504 2%. if be make defaule aſter the, Miſe joyned,, ine Writ of ge, 
Judgment finall ſpoll be given againſt bim, 9.6.4. 36» 3, 6.16. he U 
anſwer the breach of a Prohibition, in a Writ of Eflrepment, 3 H... 
be ſhall anſwer for a felony, Qi a malitia ſayplet ætatem. 5 E. 3, An In- 
fant Plaintiff in an Aſſiſe ha de aſſiſted by the Court in his pleading, 
and in making bis title: M. 32. Elix. It was holden Per cur iam in Co. B. 
after appearance he ſhall ſave bis default, not otherwiſe, but ere of 
of that caſe, for Mr. P /owden conceived the Law to be-ptherwilg, for then, 
one ſhall never recover againſt an Infant during bis infancy, ſee where an 
Infant ſhall ſave his default, where not, 6 H. g Ir. ſaves default. 50. 7. E. 
3. faves default, 52.75 7 E. 3.47. ſaves default, 13. & 2. A. Nyer 12. 104. 


7 8.4.91. & 11 4.4 an infant ſhall anſwer to all matters of Record which 
ace pleaded againſt him. N ©0 1:98 17/2904 DAG 


Aw 
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Vl ere an Infant ſhall not be bounden by recovery had againſt him 
during his Nonage , nor by averdi@, which paſſeth againſt 
him. | eee 

81 E 13 E. 1. Fitzh. Infant 16. It is ſaid by Mitton Juftice, If a man 

demands the wardſhip of an Infant , and the ſeifin of Homage is coun- 
ter-pleaded, which paſſech for the Lord, & the Infant bringeth an attaint, 

in which the firſt Judgment is afftrmed, and afterwards the Lord doth di- 

rain for eſcuage, being granted, yet the infant ſhall not be eſtpped by 

the judgment or recovery, ſo if an Aſſiſe of Mortdanceſter paſſeth a gainſt 
an infant by cefault when he is withia age, yet he ſhall not be barred: 
dereby, but may bring a new action when he cometh of full age. 
In an Aſſiſe, the Tenant pleaded à recovery by himſelf; . in an Aſſiſe a- 
gunſtthe Demandant, the Demandant ſaid, That at chat time he wWas 
within age, and that 7. S: was Tenarit of the Land, of the leaſe of his 
tber, and that the Reverſion was in him by diſcent from his 
ather, and it was holden a good plea, and that the Aſſiſe was well 
roupht,notwithſtanding the recovery pleaded againſt him, 26 aff7 6: aſſ. 
. 30 E. 3, Quare non admifit g. Itappeareth that te Hausband and Wife 
mougbt a Quare impedit againft che Biſſerer oftbe Defendanx, and o- 
5 85 ind had judgment to recover, and damages by the Statute, beciuſe 
5 un woserbe e etr paſt. Afterwards the Husband dyed, the Wife 
min age: And afterwards. ſhee brought Quart nen admi ſit 


Laſt the ſucceſſor, and counted thi the Church was: full, and cor 


ed "full during the time of 'the” Predeceffor,.- and in time of 
axis. Gs ated EY the- 


7 


coverture and Infancy. | 
the Defendant, untill the Incumbent did refign, and the Defendant ii 
ded the firſt recoyerie to have eſtopped the Plaintiff, for to ſay thy 
the Church was alwayes full, and it was holden no eſtoppell, becau 
was within age, | | 1 
In 18 C. 3. 29. Dower 61. In Dower the Defendant ſaid that herky 
bind was ſeiſed of three Mannors, and holden of the King in Cu = 
afterwards the Plaintiff brought a Writ of Dower; and had one I 
not aſſigned to her for all the others, being of equal value by thefts 
turn of the extent, The plaintiff aid, that ſhe was within age atthy 
rime, yet it was holden that the Aſſignment ſhall bind her, being mg 
in the Sou 3 . a 
ger / H. 4 22. Whete in a Scire facias to have Execution of a Fine, th 
Defendant pleaded a recovery in Aſſiſe againſt the now Plaintiff, ben 
the now plaintiff brought an Aſſiſe, and upon a ſpeciall Verdict hm 
for the now Defendant, and becauſo there was a divorce in the & 
which was not given in Bvidenceat' the Aſſiſe, and alſo becauſet 
not find it, being matter of Record, and not matter of fact: therefor 
the now Plaintiff being then an Infant, had Judgement to have Exect- 
Vid. 3. H. 4. 30 tion. Note, that Brook in abridging of the Caſe makes a marvellat it, bv 
cauſe a ſpeciall verdi& ſhall bind an Infant as well as a man of full age, the 
Verdict continuing ſtill in force. So Scire facias 65 
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What things an Infant in his mothers belly (pall have. 

| bt Dower the Defendaat pleaded that the Plaintiff did detainfrombin 

certain Charters concerning the ſame; Land, the Plaintiff ſaidthat ſte 
was with child by her hushand, and it was holden that in reſpe&thattle 
Iſſue which he might have, might have the Lands, and ſo the Charter jw 
did concern them, that ſne might keep the Charters, and in that ae 
was ſaid, that the Iſſue in his mothers belly might be vouched, 4183 
11. Fee 31 £.3:Fits;Brief- 871. for the Voucher. * 


One vouched un Infant in his Mothers belly, if God ſhall give limo 
p 3 and if not, — * nn 4 8 à Writ, of Dower, aud 
witheut ſhewing a to ſhew the binding to warranty, conti A 
n Infant had been born at the time, 11 E. z. voncber 13. vide 386. 8˙· 
wiſe to an In- ber 58. and ſee there Tenant in Tail of the gift ot a Biſop vope 
— . = —— bethe next Bit op, \ . being chen void, 1 
* eo | " þ mporalties bein . | fl . 8 : i "I 7 4 oY. * 
1 — pgs Note, it is holden * 237. That when one is youchel 
Ja. in the Kg. his mothers belly, that the party of neceſſity muſt vouch another fem 
cbequer cham- with BET ow <4. SH + | *. N | 
bey, Sbefficlds -« A Deviſe to one in his Mothesbelly is good by 9 H. 6.23. 1 
Caſe by Bahingto vide C. ꝙ part g acc. but fee 14 Elia. Dyer 304: that 
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(overture und Infancy. 
'Beviſe is void by all the Juſtices, for here the - Caſe was, a mandeviſed 
two parts of his —＋ his four ſons in Tail, and if the Infant 
in the mothers belly be a ſon, that he ſhall have a fifth part as co- 
heir with the other four ſons, and if the fifth dieth without iſſue &c. and 
it was holden by Sanders, Dyer, Bendlies & Mead, that the Infant in 
his mothers belly took nothing, becauſe he was not capable when the de- 
viſe ſhould have effect by the death of the Deviſor, but ſee, 11 E. 6. 13. 
that by Cuſtome ſuch deviſe may be good. 


— — 
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Where an 1nfant may waive a demurrer, or voucher, and plead 
in barr & e contra. 


I an Infant do demur in Law, he may waive his demurrer afterwards, 
and plead to iſſue when he pleaſeth, 31 8:3. Infant 7. vide eſtoppei 
Acc. | 
*. an Aſſiſe brought agpins an infant, he pleaded an outlawry againft 
the Demandant, and afterwards he waived that plea, and pleaded a re- 
leaſe, 14 A. 15. Aſſiſe 203. . 
- Dower brought againſt R. ſon of *. who appeared and vouched *. 
Proceſſe continued till the Sheriff returned, . dead, for which the De- 
fendant came and pleaded, that he had not any thing in the Lands, but 
jointly with A. and demanded Judgement of the Writ, and it was hol- 
den that although he was within age, yet he could replead, for when the 
youcher was granted, it was as ſtrong as a judgement, which ſhall bind 
a well infants as men of full age, 18 E. 9. 6. voncher 3. acc 1 
But if an infant doth pray to be received, and ſhevvs cauſe, he may af 955 
tervvards vvaive that cauſe, and ſhevy another cauſe, 31 E. 3. 13. by 
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Finchdew, | : 
If a vvoman infant doth accept of for &c. Dovver in Chancery of one Dower. 
Mannor, ſhe ſhall be barred * ſuch acceptance, 18 E. 3. ovver 61. V 
Ian infant Leſſee for life, doth levy a Eine, or alieneth; he in the Re- Fe 
F verſion may enter, 18 E. 2. Fine we vols if he may not avoid it after, 
uud be in of his former eſtate. | | 7 
fine ſhall bind an infant if he do not reverſe it during his nonage, 21 gine. 
E.324..bot if an infant levieth a Fine at this day, and Proclamation palſle;: 
be ſhall not avoid it by Error, Pl Cum. 370: by Caths, LEE +246. 
An Infant vouched in a Writ of Dower, vouched over 5. C. who was 0%cb*": 
returned dead, the Infant could not afterwards plead jointenancy with 
mother becauſe he had vouched before, 18 E. 3. voncber 3. 
8 2 recovery or a Fine he pleaded againſt an Infant without any poſſeſ · x,covey. 


If 
1 a it ſhall bind him; 24 F. 3 . 5 
E the Iſſue Tenant * entereth into the Land:ta- = 
5 ken | 
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Exc bange. 
11 Hl. 4.12. 
c. Lit. 5 t. 
[8[15/patzoh, 
Leaſe, 


Default. 


Aſtumpfit. 


Leaſes, 


warranty 


* Declaration of | 
.. 


dind che husband during his life, was the queſtionʒ it was reſolved, although 


(Txvertume aud Infancy. 


ken in exchange, it ſhall not bind him if he doth not agree to the exchan . 
at his full age, 3 B. 3. Formedon 44. | "= 5 
If an Infant purchaſe an Advowſon, and ſuffereth an uſurpation /i fu 
not be helped by the Statute of M eſt. 2. for the Statute is pro negligent, oy 
ſtod.which is to be intended of Infants by diſcent, 35 H. 6.62 
If an Infant makes a Leaſe for years rendring Rent, and at full age 
to the Leſſee, God give you joy, it makes the Leaſe good, by 10 
Elis. I. a 
An Infant is not bounden to fave his default, at the Grand Capegy 
Petit Cape, becauſe he never appeared, but if he once appear and make 
default at the Petit Cape, he muſt ſave his default, by the better opinion 
A. 32 Flix. in the Common Pleas | 
An Infant and others were bounden for the Debt of the infant, the infant 
at full age promiſeth to ſave the other harmleſſe, the Infant dieth, a& 
judge that an action upon the Caſe lieth againſt his Executors uponthis 
Aſſumpfit, but if a feme covert and another had been bounden tt the te- 
queſt of the wife, and the wife after the death of the husband, ſhe had 
promiſed to ſave the other harmleſſe, action did not lie againſther, 4. 
29 Eliz. in B. R. Barton and Edmonds Caſe, 
If an Infant Prebend maketh a Leaſe for years, he ſhall not avoid it a- 
ter. So of an infant made Biſhop by diſpenſation; And if a Prebend makes 
a Leaſe with warranty and dieth, and his ſon. is choſen Prebend, be 
warranty ſhall not bar him for theſe Lands, but if a Parſon within 
makes a Leaſe for years, Qxære if he ſhall avoid it. If a Prebend makes 
Leaſe by Dureſſe, he ſhall avoid it by Brown and ( atiyn, but if theb + 
ſhop enable him to bea Prebend, he ſhall not have dum ſuit infa 2 
tem, per Curiam, 1 EClix. | „ i £40530 25200 30 
Husband and wife Tenants for liſe, remainder to an infant, they join 
Fine, the Fine was reverſed, as to the infant, Exgliſbes Caſe, C 1. pur 
Breaons Cale, | 
Worſley and his wife levied a Fine to Charnock, of the Lands of tht 
wife within age, and aſterwards brought a Writ of Error to reverſe 
and whether the fame ſhould be reverſed; as to the wife onely, and ſuo 
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ſhe came of full age before the reverſall, yet becauſe ſhe was within age 
at the time of the Fine levied, the Fine ſhould be reverſed notvvi 
her full age: by the head, and it ſhould be reverſed as to them both ant 
the opinion of Chaadiſb, 50 E. 3. 3. and a Preſident. in 6 Hi. dur 
husband and wife levied a Fine, the Husband died, ſhe tbok anotht h- 
band, and they brought Error, and'it was reverſed oncly as to the Wi, 
hut a Preſident in 2 H.4. and 1 HG. was vouched, that the whole fir 
ſnould be reverſed, as to them both, and ſo it was aftervvards adjulgd 
inCharnocks Caſe, and ur ſey had the Land again. 
It was adjudged in. Plowdeus Cafe, hat un infant may declare thauſes 
of u Hine as well as a man of full age per Cu hy 
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. overtnre-avd Infancy. 
layeth out money for an inſant, for his meat, drink, and ne- 

2) to poetry if be enter into a Bond within age to pay it, it is not 
good but voidable, ſo of eAſſumpſit. Quere for the differencce is 
raken when the eA{wwp/t is made within age, and when he comes of 


full age, for at full age if he make, promiſe, or enter into a Bond for neceſla- 


ies taken in his nonage, it ſhall bind him as it was adjudged, Ad. 1 1. Pac. 
prying Cutters Caſe, but ſee 44 Eliz. Raxdalls Cale, adjudge that an 


Obligation with a penalty for money borrowed within age, is abſolutely 


void, and ſo it was adjudged,5 7acots,in the Kings Bench, in Fendloes and 
H ollydayes Caſe. X 


An Infant Copy-holder made a Leaſe for years by word, not warranted Leaſe. 
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by the Cuſtome, rendring Rent, and afterwards at full age he was admit- J ceptauce of 


ted to the Copy-hold, and then accepted the Rent, Quære if the accep- * 


tance doth make the Leaſe good, it was not reſolved, It was Tria. 2 Car. 
in B. R. Aſofields Cale, | 

If an Action be brought againſt an infant, and he appears by Attorney 
where he ought to appear by Guardian or Prochin amy, and Judgement 
be given againſt him, yet it ſnall not bind him, but he may reverſe it by 
error, although the Warrant of Attorney be entred, but if no vvarrant of 


Atturney be entred, he may demurre, by 18 E. 3. and 14 C. 4. So was it ad- 
judged in ones and Lewes Caſe, 15 Car. in Z. R. h 


An infant cannot be Stevvard of a Mannor in poſſeſſion or Reverſion 

Tit. 3. b. | N | | 
Fe — ſhall do homage but not Fealty, becauſe he cannot be ſyvorn, 
21 E. 3. 40. | 

An infant heir of a Tenement in Socage in chief, vvithin the age of 14 
years,at the death ofthe anceſtor ſhall not ſue Livery,nor pay prime ſeiſin, 
C. Lit. 77.20 Eliz,Dyer 362. contrary if he be above 14 years,18 E. 3. 
26.p. 1.8. Tos | 

A man hath fix ages in Lavv, viz. 1. 12 years to be ſyvorn in a Leet; 
2.14 years to conſent ito a marriage; 3. 15 years for the Lord to have aid; 
4 within 21 years to be in Ward for Land holden in Knights ſervice; 

5.14 years to be out of the tpof Guardian in Socage, 6. 21 years 
to alien his Lands, C. I it. 78, 79. : 
An infant cannot be Guardian in Socage, becauſe a vvrit of accompt 
will not ly * him, 7 E. 3. 46.3 1 Ez. Infant 9. but an infant heire in 
Socage after fourteen years may have accompt againſt his Guardian in So- 
cage. 16 Elix. in Co. B. ad judge, acc. | | 
 AnInfant vvho holdeth of the King by Grand Sergeancy, ſhall do his 
ce by.a Deputy of the Kings appointment, and ſhall not do it in 
perſon, C. Lit. 109 acc. 

An infant brought a Writ of Error to reverſe a Fine, and had a Scire 
cia againſt the Conuſee, for vvhom a Protection vvas caſt u pon in- 
gection of the infant by the Court, vvhe adjudged him to be vvithin age, 

tection vvas difallovved, and if 7 Plaintiff die, adjudged that the 
| Sſ2 heir 


N, 41 Elix. 
o Scamblers caſe 


- 


Coverture and Infancy. 
heir ſhould reverſe the fine for the nonage of the anceſtor, contrary: 
had died before he had been inſpected, H.12-Fac. in B. R. Keckiy ie 
Caſe; C. Lit 131, acc. | 9 

If an infant who is a Ward entereth into . at the age oſſ 
teenth years, Raviſnment of Ward lieth againſt the Soveraign of 
houſe , but the Lord ſhall loſe the Wardſhip, becauſe the infant q 
liter mortuns, C.Lit:137. | 2062 2 1 

If two coparcenors be, and one of them is within age, and the 
Demandants, the Plea ſhall demurre and be ſtayed, for the nog 
of the one againſt the other, L. E. 1. Age 128. 44 C. 3. Age 47, * 

All that which an infant. is bound to do by the Law, ſhall bind him i 
though he do it wirhout Deed, as an Obligation made by him for ng 
ſaries ſhall bind him, C. 9. part inchies Caſe, and things which hed. 

Ne 8.E.4.4. in the right of another ſhall bind him, as things which he doth u 
2 Na. Dyer 104 ecutor to another. But a releaſe of an infant of a Debt as Executoꝶ ni 
out an actuall payment, ſhall not bind him. is 

An infant Bailiffe within age ſhall not be charged in accompt bib. 

by interdict of Law he cannot have skill to make an improyemet ig q. 
Infant, 9 10 H. 4. 1 4. acc. 5 
13 E. v. L go. Minor non pot eſt minorem, but an infant ſhall not wage his Law of NM 
26 B. 3.63. ſummoned, becauſe he ſhall not be prejudiced by it; and an infant a 
not wage his Law upon oath in Debt, C. Lit. 173. 

If an infant maketh a Feoffment in Fee, a ſtranger of his om 
cannot enter for the uſe of an infant, 39 Elix. in Co. B. adjodee. bet 
an infant be diſſeiſed, there an Entry by a ſtranger of his own wrongs 

good, and ſhall veſt the right preſently in the infant, 18 H. 6.16. 1 
3. 62. by. Thorp. | | 
An infant ſhall not be bounden by a diſcent upon a diſſeiſin e 
ſtranger, but Lacheſſe ſhall barr an infant if he do not preſent wida 
months. 

If an infant do not bring an appeal of the death of his anceſtor withitl 
year and a day, he ſhall be barred for ever; and the priviledge of i 
ſhall not hold againſt the King, for if the King dieth ſeiſed, and the 
diſcendeth to his ſucceſſor, this diſcent ſhall bind an infant, 35 Hö 

368.641. Lacheſſe of an infant or feme covert for not performance of a con 
Fto, com. 236. On annexed to the Land. ſnhall bind them; but if a man maketh/aFeo# 
ment upon condition reſerving Rent, and if he do not pay the Rent? 
in a month, that the Rent ſhall be doubled, and the Feoffee dierh, bis bei 
within age, vvho doth not pay the Rent, he ſhall loſe nothing by dis L 
cheſſe, by the Statute of Merton cap. 5. vvhich is, Now currit aſurs 
aliquem infra ætatem exiſtentens, but yet it is holden, C. Lit. 246. that 
Statute doth not extend to a Condition of Reduction. _ 
If an infant of 17 years of age releaſe a Debt, it is void, but if ani 
make the Debtor his Executor, it is a good Releaſe in Law of the debt 


Ifa Leaſe be made to an infant for life, the remainder over-to mode, 


(overture and Infancy. 

doh the infant at full age doth diſagree to the Eftate for life, 

= — _ —.— ſhall not e iner which was once veſted 
by good titſe, 17 E. 3.38. | 

An Infant who is in by diſcent or purchaſe ſhall be compelled to attorn 
in a Per que ſervitia, or a Quid juris clamat, and if an Infant do attorn 
upon a grant by Deed, it is good, becauſe it is a lawfull Act, but hee 
cannot be compelled to attorn upon ſuch a grant by Deed, C. part 84. 
Cones cale q. Mar, Dyer 137. * 

Ia a Writ of Meſne, the plea ſhall not ſtay for the nonage of the © 
Plaintiff, becauſe his nonage ſhall not priviledge him for not payment of 
his rent, 7 E. 2. Age 140. | | 

Ina Quid juris clamat, brought by an Infant, if the Plea be ſtayd by 
reaſon of his nonage, the Infant when he cometh of age, ſhall have all 
adyantapes to have the arrerages ofthe Rent, or for waſt, as if the Te- 
nant had attorned at the time of the Action brought, 43 E. 3. . 

In a Writ of Cuſtomes and ſervices, or in a Ceſſavit againſt an infant, 
of his own ceſſer, although he comes to the Tenancy by diſcent, yet hee 
ball bave his age, becauſe he doth not know what arr :rages he ſhall ten- 
cer before judgment, and becauſe, if he doth not make a true tender, he 
ſhill looſe his land, 2 C. 2. Age. 13 2. 9 Edw:3.10:.28 Edw.3.99..3.H,6. 
IO. acc. bel 
' Husband and wife both within age, joyne in a Feoffment by Deed--in- 

MH dented reſerving rent, the Husband dyeth, the wife may enter, or have 
Dum fuit infra ætatem, but if ſhe was of full age, ſhe ſhall not have D wm 
fait infra «tatem, for the nonage of the husband, although they were 
one perſon in Law, 14 E.3. Dum fuit infra atatem, 6. F. N. 3.192. 

Note, the ſpeciall heir ſhall rake advantage of the infancy of his anceſtor, 
5 if Tenant in tail of Lind in Borough Engliſn, makes a feoffment in fee 
within age, and dyetb; the youngeſt ſon ſhall avoyd it, becauſe hee is 
party in blood, and claimes by Diſcent from the infant, C. Littleton 
337. | 
If an infant bringeth an action againſt his Guardian for mony, and re- 
coyeret h it, if the Guardian bringeth the mony into the Court, and there 
depoſeth it, the ſame is a good diſcharge aS1inſt the infant, and he ſhall 
not be ſued in an account, ſo was it adjudged AA. 11. 746 in the Common - 
Pleas, in Haghes caſe. . | 

A man did ſurrender his Copyhold to the uſe of an infant in his mothers © 
belly aſter the death of the Surrenderor, it was adjudged Mich. 1 3. ac. 
im Simpſons and Soutbwells caſe in R. R. t hat the ſurrender was void 

Firſt, Becauſe to an infant i» Ventre ſa meer. 

And Secondly, Becauſe it was to begin at a day to come. 

In an Acton of Debt brought for not performance of an Award, the 
caſe · w as this, Upon a ſpeciall verdict found, Tate and Watſon an 
lafant ſubmitted themſelves to an Award; and Tate was bound in an 
Mligation that. Vat ſop the infant. ſhould perform the Award, it was 

| - adjudged 


Seer 


adjudpedin this caſe, M. 17. ac, in B. R. that the Bond was way 
res. queſtion was, whether an iat ought tb. ſubmit hifi . 
Arbitrement, or to an award, and it was adjudged by all the Juſticy, 
that an Infant could not ſubmit himſelf to an arditrement, and then 
there were no ſubmiſſion there could be no Award; and ſo the By 
of Tates that the Infant ſhould perform the award, was utterly voi wn 
ſo it was ſaid to be adjudged accordingly, Hill 2 Car. in the Kings Bead 
Rot. 234. in Knight and Stones caſe, and in the argument of cht G 
it was agreed 8nd vouched to be Law, and ſo to have been adjudged 7, 
Car. in Pickering and 7acobs Caſe, that a Bond taken of an infant forge 
ceſſaries was good, and ſo a Leaſe made by an infant to try his title ina 
jectione firme was good, becauſe it was for his apparent benefit, hut u 
holden that an infant could not bind himſelf to be an apprentice, Athen. 
fore the uſuall courſe was, that others were bound for his Apprentiſhip, 
and it was ſaid, that an infant hath not power to diſpoſe of his g 
ſelf, and then how can he give power to another to diſpoſe of 
and the power of an arbitrator is ſo high, that a Writ of Error doch na 
lie to reverſe his judgement. | 
Note, it was adjudged, Tr. 15. Car. in the Kings Bench, in Town and 
Yowngs Caſe. That the grant of the office of Regiſter in reverſion for 
life to an infant is good, and in that Caſe it was ſaid by ones Juſtice, thi 
it was adjudged in Scamblers Caſe, 44 Elix. tliat the Grant of i 
wardſhip to an infant for life was a good grant, contrary to whit kr 
ported by Coke, I. p. Inſtitutes 3. 


— —— —_—_— 
WA 
Lt. Bhd... Da ed thee he MS 2 W hdd 


Py 
nnn 


' What things done by a Feme Covert ſhall be good, and nb 
and what ts her. | 


Nate by the Court. that a Feoffment made to a Feme Covert, ot ig 
of goods, or an Aſſumꝑſit made to her, or a Sale of goods by ber 
Diſſeiſin by her, if the husband agree thereunto, or doth not diſag 
are good, 27 H.. 24. 2 

Note that a woman now a Covert, who was a Feme ſole it the 
of a Precipe brought, ſhe may wage her Law of not ſummoned, and 
ſame is good, See 12 H. 4.24. | 

If the husband and wife enter into Land in the right of the wiſe, where 
the wife or her anceſtors had not any thing in the Lands, yet theiſe hull 
be Tenant, becauſe ſhe cannot waive it during the Coverture, #ndi 
that Caſe the Writ did abate for Miſnoſmer of the wife, vide 35 1. 

A woman who was ſole made a Feoffment, to reinfeoff her when be 
required the lame of the Feoffee, afterwards she took 2 bus band, ade 
quired then the Feoffee to reinfeoffe her, and it was bolden chat lt 


might make the requeſt well enough, and that the Feoffee might® 
feoffe her, 35 . 11. The 


d of a Feme Covert who is bound with her Husband, shall not 
HR are quo /equitur, that the Deed of a Feme Covert is voyd, 7 


7 = H.8.25.I1fa Feme Covert ſell any thing, the ſale in good, if the 
husband do not diſagree, whereynt o agrees Read, 21 H:7.40. but F Inenx 
contrary, for he held that a Feme Covert could not do any thing wh 
might turn to a pre judiceto the husband, contr. of a thing which might d 
for bis advantage, for if one give a thing to a Feme Covert, the 
ſame is good by the agreement of the husband. becauſe it is for his advan- 
tage, contrary if sbee buy any thing in the market , for that may be 
to his prejudice, but if bee buy the ſame to the uſe of the husband, he a- 
gree to it, the ſame is good, or if shee be commanded ſo to do by the 
Husband, and he ſaid ifshee buyeth bread or any thiog which is ſpent in 
the houſe of the husband, if he dorb know of the buying of it, she shall not. 
be charged there with. bs. aw or | 8 
Note by Littleton, 18 C. 4. 18. If a woman Executrix .takegh 44 — 
and after shee releaſeth the death of the Teſtator by Deed. in her 
name, the ſame is good, becauſe chee doth repreſent” the perſon of the Te- 
ſtator, Chock contr. and 21 E. 4. 24. but 21 C. 4. 50. 18 H. 6. 4. and 16 H. 


* 


See c. 3. part in 


own Rußeils caſe, 
that the wiſe 


without her 


5: Brian and Vaviſour are againſt Check, and yet 2 Hen,7.15. Brian held husband is not 


the contrary , but in 16 H.7. by Brian, there a Feme Covert e good. 
may do all things which age matters of ſact without her husband, a 

Releaſe, or make Acquittances, or give Goods, But of ſuch things 
which do appertain to the office of an Executor thoſe the may do without 
her husband, but in matters of Record, ſhee ought to joyne with the 


husband, Quod nota... | 105 26, 
See 3 H. 6: 50: That a Woman bronght Detinue of a Bailement made 
when shee was Covert and good. 1674 
If the husband und wife are bound in a Bond, for a releaſc of a right 
which one had to the land of the wife, and the husband dyeth, the wife 
thall be charged with ſuch bond, 44 E. 3.33. 
It is a quere, 14 H. 8.17: If the husband eater into Religion, if the wife 
way alien without her husband. but ſee if the Hyshand abjnre the King - 
dome, that the wife is of ability to alien, 31 E:1: Fitæh. cui in vita 316 
40 E: 3:1: and v:: H: 4: where it is ſayd, Bree modo irum, &. that the: 
wife of a man which was in E vile, did bring an action in her owa name, 
without naming the husband, but it is there holden, that a Feme: Co- 
vert cinuot diſarowthe ſuit of her husb end: | ad. 2:1; 
See 32 H: 8. That a Feme Covert may be {giſed joyntly with otherg:t@- 
the uſe of ber bunt and vi. 10 H. 7.20. that a Feme Covert,the Execu- 
mot Ceſtui que n/e did ſellthe Land to her husband, and the fale was: 


. -- TEL by Belknap, That an Obligation made to a ſeme covert: 


Mbat / 
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What Ad, ſhall binde a Feme Covert, what not. 


F aWrit of Right, after the miſe joyned, and the wife is re · entrili 
on the default of her husband, if ſhee afterwards make default, and 
nall Judgment is given, ſhee ſhall be bound for ever, 44 E. 3. 2. 
Ifa Feme Covert levieth a fine without her husband, if the ſame 
ecuted, and afterwards the husband fyeth, the ſame ſhall bind the 
17 Aſſ.17. | 6 NN 
In 15 3. Fines 95.1, rendred Land to the husband and wife, f 
the husband and wife would have granted a Rent, but it was not þ 
to pals without examination of the wife. NN 
In 17 E. 3. eAvowry 95. Dower was aſſigned to husband ani 
the poſſe ſſion of her firſt husband, for which affigament the non 
wife granted a Rent, with clauſe of diſtreſſe, it was holden thut 
was void, but it was ſaid, that if the Guardian had rejected, th 
ſignment was of more then ſhee ought to have bad in Dower," nd 
by Deed, then the rent had been good by way of Reſeryarion, ſettothit 
; purpoſe Plow. Com. 141, n 
If a Feme Covert be received upon the default of her husband ig, 
ſavit, and find Sureties, that the Land ſhall be bounden ; the mt 
bind the wife, but quere, if ſo in the caſe of an infant, 19 f. 
One enfeoffcth a woman, to the intent that shee shall ſell 5 | 
and the mony thereof received shall diſpoſe to the uſe of the ary ö 
terwards taketh a husband, and afterwards ſells the Land without it 
husband, it is holden by Shard and Filby, 34 Ed. 3. cui in vita 19, 
Shee shall not have a cui in vita, quere, for I have heard it tobe hole 
contrary , in one Gawajes caſe. * 
In 16 H. 6. Releaſes 41. It is ſaid, that if an infant or a Feme Covett 
ecutor, do releaſe it is good, and ſo is 21 E. 4. 13. but ſee C. 5. party 
— * caſe, that the releaſe of the wife is not good, without the 
- Dang, : | , ' 
A man was ſeiſed of an advowſon to the uſe of a Feme Sole, ® 
took husband, and afterwards they joine in a grant of the advowiow'® 
is holden 6 H.7.3. by Curiam, that it is a bd prank during the ue o 
the husband, but void as to the wife, contra. if the wife joyne in 0 
ment, for that is the Act of the wife as well as of the | 1 
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the death of the bucband, vi, 7 E. 4 a Feme Covert brought 
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2 what PE the buband way prejudice his wiſe; 


eee ajoa.Condition, demabatera C60 
3 condition of reentrie; - and she takes a husband 


who — the Condition, and the Feoftor or Leſſor may enter, and 
the 3 bound hereby, 20 H. 6. 28. by Newton. 


2 31. If the husband doth appoint one to be Attorney for bia 
and his 


wife, the wife cannot diſallow the Attorney. 

So if the husband diſelaim in Avowry, or claim Fee, in a 3 1⁰ avis als 
wat of Land in the right of bis wife, it shall bind the wit 9 H. 6. 22. by 
Marl.-30 E. 3. 28.32 F. 3. Parſuit 127. 

If a woman Leſſee for life taketh a husband who committeth waſt, it 
chaltbind the wife, 9 H 6:52.30 H. 6. 30. by Priſos. - - - 

If a woman Signioreſſe hath title to enter for Mortmain, and taketh z 
buband, who ſufteteth a year and u day to paſſe; it shall bind chewife. | 

If a woman refuſeth to be Executor, and taketh a husband, and af. 
terwards he brings an action in both their names; it is a good. admini- 
ſtration, and shall bind the wife, 33 H. 6. 31. 3 

If husband and wife be 2 and the husband prayeth in id 
of a ſtranger, and dieth, the leſſor cannot enter. So if the huband'and 
wife covenant to levy a Fine by ſuch a day, and ebe husband dieth, there 
the wife thall not be d with the Covenant, becauſe ic was onely"- 
the actof the husband, but if a woman be leſſee for life, Any the n 4 
bmband who prayerh in aid, it chall bind che wife, 13 B. 4. — | 

Fthe buband and wife be vouched, and they doe: — 

— enter into the warranty without proect ſſe, * ſame that oor bellows 
FE. 3. 11. 

Note that a Feme Covert may be a Receiver, Saber the baubend 
inde aQion, if he agree to the receit, for iſſue was taken open the agree- 
ment, 132 2:Fitz.'Ation 50. 


- Hitband and wife make ( Leaſe before the Statut reſecvidgRent, the 


busband'dieth before the day of payment, and before the day ſhe taketh 
another busband, who at the day accepteth of the Rear, and dyerd, the 
Caſe Chal be bound thereby; becauſe abe have entred defore che took 
her ſetond husband, A. r er se. . 


1 21 


* 
— —— — — —— — .. 


n 


What 7 of the wiſe, Chattels reals or 8 are given 1% 
be Huhand by bis enter. warriege with the wiſe. 


Þ the wife be poſſeſſed of aleaſe for tem of yeury of 1d . Le- 
ments, . ae 


8 
| Infancy. | "os 
husband is poſſeſſed e in his © own Right, 1 may diſpoſe a 
* ſame; or may forfeit the fame by artaing er - otherwiſe, Pla. Cong 
b.ace(". Lit. 351. ace. s 
If the husband be poſſeſſed of a term PLN years by marringe of th 
kahn tern for years may be extended for theDebti-of the dude 
r oſſeſſed of a Leaſe for the Term of gg yeary, 1 1 
the ſame by ie wil in hac verba, viz. I deviſe my Leaſe to m 
ring her li ile, and after her death I will, that che ſame ſhall go ta 
referred, and made his wife his Executria and died . 7 
_ married with Sir Thimes Falfter,, who being poſlell led 
Leaſe, ale aig Leaſe wis put in execution, and ſold uon & 4 
upon a teroyeryiof 1404 in debt againſt Sir Thomas Falfter; 
Sir Thoma died, and the Ani age uors of Sir J. h 49 0 
reverſe che Judgement given in the action of Debt by a Writ « 
then the wife died. It was adjudged in a this caſe, 22 Ex. in the Kl 
betwixt Luddington — op that the ſale of thel.eaſe by theſe 
upon the; Eieri fucias was . Annen che Judgement, wu 
revetſed. 2. T was in that that the executoq deviſe! 
the Leaſe unto his children unpeter — good to take efſeq 
death of the wife, and yet the children,unpreterred could not i ſtore 
to. 2 becauſe ky thetfale thejvendee had an 2 


Term, and wherefore, although the Judgement was after) 
bed, Herbe ſale being a collaterall act done by the 0 8 


voided, but in that Caſe it was holden, that the! c Gin refed, 
ſhould have the value of it. 1 11h 
150 4.6.2. there the busbagd was pr oſſeſſed ol a0 in & 
„ and gharged tig ſame; and the queſtion was, holden; 4þ 
tell reall, -hemighr, rpg the life of the wife, baren 
or 1700 che whole Term, 4 fortiors he might charge, ov a 
3 maj us conti net minus 180 if. the hus d, paſſeſſed of | 
charge fox years inthe right of his wife, or of an; Obligacion an 1 
to the wife whileſt ſhe was a feme ſole, the husband may e he Rh þ 
or diſcharge che Obbgation, bur in ſuck Caſe it; the husband 
not diſpoſed of. the wala ſhall haye the Rent agaioy) and Gal 
tion apon the Peary by a and per Gapion 5 0 5 
when the wife continuech her death of her hug 


chen i 
ſhall be in by the firſt Leſſor, and {be dhe Land 
the Charge of her 2 04: wh ele A 


CMich:Term 35 Eliz.in R. was this Caſe, A man poſſeſſed of 
of years in the right of his wife, mage a Leaſe for years of the Lane 
gin after his death. e died and his airs furvived him. and'theq x 
— whether the wife ſhould have the Land, or the Leſſee, vandlit an 
5 5 . Lad that the Leſſee ſhould have t during 
terme! ¶ fos at | 
Lan 1 vihole:Term vxhich the vvife had in it, ſo he mißhgtgg 


: 30 5 gin af 
vil 105 25 rh 2 el | 
95 Ao des ion, of it ering bs life, | 


35 
2⁰ nd; were demiſed to "Harband and Wits 
7 9 ee ainder to the Sury iyor.of them for years: The 
Habe anted over this term for years, died: Io that _ it was 

dat the Wife ſhould have it and not che Grantee, becaule there 
wii nothing in the olle of the other wg ant over until there, 15 ur- 
ww aid in that caſe, ifttie Wife ha Kate de 8 ad ſur - 


1.5 Id had the EI 5 wo Grant, li ike unto 
axe Tron in 5 ad bowel 8 for life ere * the to th ke right Heirs, 
of ES." IS bath ilfue's S0 2 ſellerh ihe Remi der, and aftetwards 


IS. ditth, this 1 ing bis eite notwichſlapdin - pding bis (ale , ſhall hove. 
etna OP ic W. n Him at the 
== FRED but 5 teer 1 poſt. f 22 5 * c xo. of bis 


«oo, .unto or for any char W | 
9555 the og which ſarvivet — — 


ng 9908 Kerri 
e 8 e e bo 


Potelſh, or Abe Anſon 75 —— ror dmigi+, 
fatrix, if che taketh ui, 10 a ede us 7 — 
to the Hude. by 10 5 17105 e with bim, ; and ſo it is. where. ſhe is 
0 in 2957 Fi 55 bend doth ſurvive, the Wife 88. it 
L Lye 12 in u mon d Beach, and ule. 31 Els. in the, 


hoſe are not given 


cafe: 

% be 17 06 aterm for years, And pran nec, the ſame: 0; 

* — another for her uſe in truſt and afterwards ta Ph 1 Husband and 
then dieth, the Husband ſhal not have this Truſt, but the Executors or 

" Adminift:ators ofthe Wite, 38 £l;z. Waterbunſes caſe ecke acc. And ſo 
was it alſo adjudged, Trin. 15 Car. in the Kings Bench, i 7 obn Saint 
— caſe, where the principall caſe was; Th he Lady C — was poſ- 

ed of divers Leaſes and-:Conveyed them in Truft, and afterwards mar- 

ried with wif ers Ft. oba, and afterwards ſhe received the money a hick 
came of the Truſt, and with pirt of it ſhe bought Jewels, and other part 
of it ſhe left in money, and died; Sir Jobn Ft John took Letters of 
Adminiſtration of the Goods of the Wife: The Eccleſiaſticall Court 
would ve forced him to have accounted for theJewels and for the mony. 

aud do have exbibited an Inventaty of them into that Court: ; whereupon 
de ſued our a Prohibition, and the op'nion of the Court was, that the 
| property of the Jewels was in the Hus band. and that he ſhould not cxbi- 
| ite an lnventary thereof into the Eccle ſiaſticall Court. And forthe mo- 


0 Tt 2 ney. 


Caverture and Infancy. © 
* n PRAM Ns os N . 


ney, the Court was then ſome of opinion, that che pro ition wo mY 
lye, becauſe the mony received upon the Truft was the Truſtees mon 
the Wife lad no remedy for it but in Equity, and then the Hushand | 
have it as Adminiftrator , and ſo was accountable of it: Buy: % | 
Barkley was of opinion, that the Prohibition ſhould be cited a & : 
money alſo, becauſe the Truſt was executed hen the Wife bad | 
the money, and by the receit the Husband had . property the 
Hus band. and therefore not accountable for it; and if the T. 
conſent that the Wife ſhall receive the money, {the contrary to 
doth not appear in the caſe) that there the Hus band might u driv 
ty in the money; and at laft a Prohibition was awarded for the wh 
both the Jewels and the money. "= 
Chattels reall of a mixt nature, viz. part in poſſeſſion and part; u 1 
on which happen dating the Coverture, as arrearages of rent whidn 
incurred during the Coverture, the Husband ſhall have them byte 
ter · marriage with the Wife, C. 4. part. Ognelli caſc, 18 H.6. 9.7 HA 
if he orer · live the Wife: But if the Husband dieth, and the Wik dah 


11 


c 
ſ 
ſarvive them, the Wife ſhall have them. And now by the Stated az f 
H. 8. cap. 3 7. the Hus band ſhall have all the arrearages which Wd nar 
before the intermarriage, in caſe he doth over-live the Wi el 
wat it adjudged, 17 El:z. in the Common Pleas, Rot. 457. in Showak v 
vi. ¶ Lit. 35 L. acc. But all Chattels perſonall which are in the poll 4 
hi 
fi 


of the Wife in her owne right, the Husband ſhall have them by thei 
marriage with the Wife; and he may diſpoſe of the ſame if he 
vive the Wife, or not,7 H. 6. 2, & 3.10 H.6.21.E.4-4:4 H. 6. 3. ut Os 
tels per ſonall in Action, the Husband ſhall not have them, if heals 
doth not recover them in the life of the Wife, 3 H. 6. 23.2 1 H. 7. .. 
39 E. 3.17. Ifa woman hath but a bare poſſeſſion of Chateeh pe 
nals, as by Trover orBailment, in chat caſe they are not gireh 
Hus band by the inter- marriage with the Wife; but an Action of 
lieth for them againſt the Hus band and Wife. - © .,q_ 
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Leaſe is made to aten Kee Wife for Ghee ein to 


Executors of the Survivor of them; the husband g ts thet term, 
— 2 — Veet de bat bit | 2.6 


and not an intereſt, N. 17 Elix in B. N ad * 

Abe Husband cannot give Land to his Wife ſeine,” "tat mag 
convey Land to the uſe of his Wife, or deviſe to her: But a Nee 
ſeiſed of Lands in fee, cannotdeviſe i it to her Husband, becauſe ſhe 1s ab 

eftate viri, and the Law ſhall intend it to be done by the coercion of the 
Furband, C.Lit.112.6.. | 
If a Feme-covert. be.ſeiſed of an Advowfon, and the Church — 7 and 


the Wife dieth, the Husband ſhall preſent becauſe it is not a thing i 
verſion, but otherwiſe is it of an Sire 0 Mmute to r 


45 E. 3: 15. C. Lit. ia bb. RE a RARE ae 755 


A eme covert who hath 3 | 
her Husband, becauſe ſhee is bt | 
from the Feoffor or Deviſor, 11 2 7. acc. C. . 85 acc. 

A Feme- covert who is Executor, if ſhe take the Debtdt to'Huvbandl,i it ip 
as no releaſe in Law of the Debt, becauſe the act of Law will nog work 2 
Nevaſtavit, 31 Elix. in g. Ae. C. Lit 264. 4 

Husband and Wife both within age joyne in a Feoffinent. by: Deed i in- 
dented, reſerving rent, the Husband dieth, the Wife may enter, or have 
Dum fuit infra ætatem, but if ſhee were of full age, ſhee ſhall not have 
Dam ſuit infra atatem of the Husband, although they be one br in 
Law, 14 E. 3. Dum fuit infra etatem, 6 F. NB. 192. 

Afeme covert tannot ſurrender ber Coß bold Land 9 her Husba 
and ſuch a cuſtome to ſurtendet is void, 2 "Els. in ( B. Shepwiths ca 
So ſhe cannot give or deviſe her Lands to er Husbaind,3' E. 3 7 deviſe;34; 
old N. B. in addition ex graviquerela acc, | © 1 

1 Feme- covert, who hath a Joynture according to the dee of 11 

H. 5. after the death of her Husba nd dorh accept of a Fine ſur conuſans 
de droit, it is a forfeiture of her Eſtate, H,23 Eliz. in ©, B-adjndge, 

Ifa woman Leſſee for life taketh a'Ausbind, and {he and her Husbaßd 
make a Leaſe for life, rendring rent; and the Wife doth a fox the rent 
after the death of her Husband, the Leſſor may enter, becauſe by her A. 
——— mM 2 agreed by matter. a Record to theforfeiture,4 3 E.3.Emr.. 

4 «I. 


Aman. 


” _—_—_ Cen. 
; Aman enfeoff; a Feme ſole up on Condition that ſhe may: ran 
for his fogle 4 Sie tabech a botho be 


ſame c 4,34 255 vis ie | Ny. 3 

A ma gan nds to 4 Femetovert, or Takine „upon condi” 
grant it over: ere, if duting the minority or Coverture the Conne 
ance be by Feoffment, whether after che Ae ſhe may enter. 


it ought to have been 'by Fint, e, 2, & 3 Elis. . 
31 Elic. in the Star- chamber. It was 7 holden by the two chief Juſtice 3 
— t be enfeoffed to re- enfeoff, chat if he do not mentio i 
en 1 i Feoffor ſhall enter ,and if hedojre-enfeof, ch 1 
ma enter, orha Dum f uit in ot r atatem, vi Plow Ci, | : wm 
ee be enfeo j ed, the —— Sen! 

and diſagrees, yet a enteyby t e other, che Frer Hold that! 
rapper and but if Ge das before his enety, chen is the 
ted, and the title of e eee goar, And! 
not avoid the eſtate off e wife! | 
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I. dap ef nin' in Covenant 52 be. 


Ovenant upon the Deed of the: Defendane; that the: 

| and bis Tenants ſhall. be quit of Suit to the 

_ Mill, 4. and chat the Deſendant bad diſtrained 

" tiffs Tenants, vi A. B. and F. for to do ſuit at his} 
cc. and ſhewed the Deed which was conditional 
therefore the Declaration vas challecged But yet it was bade beg 
n ! 

Covenant again Kleie ofa Kill, lor that heicovenatted a Deed J 

leave the W 2 it the end of the term in as good plight, & c. _ 
ed by his Declaration, that the terme was not yet ended, abetefobs 8 
capit per breve : As an Action doth not lye. vpon a Covenant: to bu 2 
Hall within a certaine time, before which time the term is ended. 13 
Conenant 2. | 


3285 wandt, 


1 tharhe did enter for the reſidue not tendt N 95 
after the re-entry the Plaintiff did tender 9 85 5 Bo 855 
celaſe it E and Kept kimfelf in, r And iow hd n I rex 

ſidue in Court, by which he recovered the reſidue of Deen, 
ges z bum the ary ended, the'whole in 
chax the iſſue was found for the Plaintiff 27 H.8. 5. 10 f. thr van 4 
1 be Tegant of the King made à Leaſe for years to R. who af 55 a 1 
xetm to H, with Warranty: Afterwards the Tenant died, the Ling wo 
Office found ſeiſed the Ward, and ouſted. the Leſſee : He 1 
Ovrnadt apainft®R:fe or for the King ith Title: Sd no Aden Ne 
the Bſcheatr of Quere ejecit, 125 M. z. E. 2. Covenant 6. Aud 
have Covenant againſt the Heire at his full age, 34 Cl. 1. (ovengut 26 
8.3. b yy 
If my Tenant ala a Feoffment by Colluſton, and dieth, 25 157 
ver tc Wurd ec. the Feoſſee ſhall have a good Action of Cojenant 
1 age, P. 18 E. 3. Covenant 7. 
But Leſſee by Deed being put out by him who hath not right, ſhall not 
. have an Action of Covenant u pon the Warranty againſt the Leſſe Le 
cauſe he hath good remedy againſt ſuch ſtranger, 22 H. 6 .52: (om. 
3 E.3-( ov , nerdy ious 26 H.8 3. acc. But if hebequt © 
95 TOY A ho hath right, t, Covenant lieth although he hath no Warranty, 
edha 72 H. 6. 3 8.47 E. 3. 12.48 E. 3. 22. by Finchden ac. 


11 H. 4, 5. 4 * if the Leſſor doth enfeoff a ſtranger after the Leaſe , the Leſſee ny - 
Parſon makes 155 2 1 you! ak the Wan, or a Covenant t 
fel 


4 Leaſe for 


yeais, * TH, * Fer ran Reverfion over. X ond afrer A | 
2 — Graner be Le ori D Reverton ore the Termor — ave Cove 
| bim, hue maſt CANE pint! He (ale, ad not againſt the Grantee , and chat _ . . 
e agaiz/t him: Deed by Finchden, 4 3-22. * 
ow. Par- Teffee for years covenants to repaire. and leave the bone! in as o 
72 ; plight; the Leſſee aſſignes over, his ter m, and the Leſſor bis Ref 
7 Jens adjudged 15 7 in B. we thy ee UM 
H.7. = C. e painſt 14 x 1 
A. part 80. in e eller of t Leſſer 
— 4 9 the Leaſe were madeto 
RetJet-*37 $0 without the word (4 wb 


146.C. 


Note by F: inen x, that. 
though there are a 


Acovenant upon a Leaſe whe 
made, or where the land ay be jt rde Gate oe mee the 
26 H.6. e F. ** alles b 


8 98 SS rg 229. 


91. 


(ovenant. 319 


III. bat thing the Plainti f ſhall recover in Covenant, whether 
bw” the Terme, or Damages fort, © 


rute Leſſee who recovers in Covenant, ſhall recover the, Term which 42 E.3.24. be 
J remainetb, and damages for the occupation ofthe Leſſor, and if the ſball recover 
Term be paſt or ended, or defeated by entry of a fitanger who hath Ti- % 7199074 
tle , be ſhall recover all in damages, 20 C. 3-Cavenant 3. Fitzh, N. B. ry "_s 
145 1 % -. * $70 e. 2 ä | 
Note by Sh1Pw;th and Xaevit, That if the Leſſor put ont bis Leſſee for 
years, That in 3 Writ of Covenant, he ſhall not recover bis Term, but all 
in damages, 44. 38 E. 3. 24. Covenant 14. in waſt, (See there they ſpoke - 
ofthe Heir ) but P. 6 K. 2. Covenant 2 3..1tis ſaid by the whole Court, 
that he ſhall recover his Term in a Writ of Covenant, and ſo by all the + 
Juſtices, 31 Edw.1. Covenant 3 1. That a Termor being put out by the 


Guardian, ſhall have an action of Covenant againſt the heir at bis full age, 
and ſhall have bis Term, e n ee at 


PR OS 


224d Tr 7 3X 11: © bon 13551 
1 V. Where the Heir ſhall be charged with the Covenant made by 
u, Anceſtor und where hee ſhall' have an'AGion upon 4 
Covenant made to hit Anceſtor, © © 


my Anceſtor covenanteth, that he nor his heirs will not erect a n 8 
L. ſuch land, if hee or his ſon erect a miſſ and , * 
broughe ag ſt me upon that, ar declires chat T will not abate it, 5 2 5 4 
continue the fame, & c. he needeth not to ſay that I am ſeiſed of the Land $-inft be heir 
where, & r. as heir;contrary againſt Executors, 32 H. &. 32. Wberewith en be. 
agrees Fine ber, 98 E-3-1- hd (Aer g ah ge held, that gether Je eee 
| | 3 | - * 5 My * +5 | £1 3 
that have nothi + Berk t the mill be de 35 he NA lee 1058 — gs 
levying of the ſame by my Anceſtor,” asif the Leſſor putter out his Ter- 40e Felber, un. 
mor. and dyerh, Covenant lyeth againſt him althou he hath nothiog in ef there be an 
the Land, 4 E.3.57. Covenant 5. But ſee, that Lirtleton ſaith. if I covenant — rl 
to build a houſe. and doit not, andelys; Covengatiyeth.againimyExe- and bis beirs 
cutor, but not againſt the heir with warne Vardbory and Litele- and that be © 
tenſaid, the heir is not bounden 15 not n hath aſſets by . 

Feoffee by Colluſion being put. at by he Lore | ' diſcent. 

| eir wher i! cöchen 


4 3.4 ar vi . . $4 
\ * : 
1 | F< . ich 1 1 a 
m 0 | AS $Q a g 
& * * 
- 7 1 . 
1, \ S& . -' N 
* * . 
im? i 1 


4 ” 
| 
F i, 
ant 31. AN 
SE; - t «7 Y — 
8 , . * ot p 


q39 


vec be i, Covenant againſt the Maſter and his confreergs, upon a Deed; 
$perverscaſe, Predeceſſor; that they and their ſucceſſors ſhould find x Chaplain 
tha coven nt in the Chappell of T. — and the Plaintiff wis his heir c. whei 
_ he, when Anceſtor had 45 the 3 where the Chappell was 

the cov, hack to him. a g laintiff, who (ur viviag aliencd - ttb B. 
2 fed C. 200 the wif fe of the Plaintiff, and becayſe it is not mer 

42 "+4 "= Deed, that the Chappell i is in the Mannor , anda man . = 
Grawfatberſ«-for me in another Chappell, and none can have an action upon this Cop. 
ther and jor, nant but the heir, the Writ was holden good, but if the Cow 
—_ 2 + beeato ſing ſor Lords of the Mannor dwelling is that Mannot, II 
Grezdfathe otherwiſe, which was granted, the wife ought to be named're 10 60¹ J 


— . every wee - maſs, in 4  chappell, parcell of the manwor,inthe hand of the Ganiſalg 4 
Grand/ather did give the manner in raile „it was adjudged in that caſe, that the intaile (houlh have ten 
ant againſt the Tur e, the covenant was to do 4 thing auncxed to the 1 
need te the maunor. . 4 


See 16 H. 7. g. and there the Chappell being ſpecially . 
was a good barr for the time, to ſay, that the Chappell = &c. ws fil 
len down, and not rebuilt, which thing the Plaintift ought 
which ſued , was a ſtranger co the Covenant, but it was fot e 
vantage 

Covenant againſt the Prior by f. as heir of P. upon Covenantfile | 
predeceſſor, to ſing every week in ſuch a Chappell in the Mannor of. 
for him and his ſervants, it is no plea that he nor his ſervants do no 
there; it was alſo challenged, becauſe the Plaintiff had an elde e, 

and he Feoffee of tlie Mar nor, and declated of uſage to ſingymeants 
C. 5 pave pe taind in the Tame Chappell, and che opinion was with the Plain, 
— I 77 35 Covenant 17. 
0-49 dee Thy 1 Hes: 3. 2. where Haute held, that a Covenant . 

If man 'makerh's Leaſe for years and binds himſelf to warr 
b e bis Helfs and'afignes, the heir or Aſſigne by 
 Rion'sf of Corti eden fe f. T. Cavenant, 18. 


* TRE A , * — E 
V. "at unge ts the conn pili 
4 as ba be e acc el my 


it 3 


DR 55 
75 
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' with the, oerfon, be which bag the Action on 


/ 


«Leaſe forthe life. of 7. and ten years over to bis Executars/and Aﬀſigns, 


* 


Covenants 881 
vy, is heic or Executor of the party, i. 42 E. 3.3. Covexant 17. 2 Hg: 
* — of Leſſee for years ſhall have Covenant upon a Warranty 
made to the party, bis heirs and affignes , f dw. 1. Covenant 28. ſo e 
f 


| walt | | | 8 Jac.in Co. 
without warranty: cxxrelle, 3954-5 Covenant; 25 F. V. B. 145. wbich 1, fas: 
c 


ſuüth, tht the Aſſignee of the Termor ſhall have covenant although Aſ- %, aide 
s be not mentioned in the Deed, vi. 48 E. 3:22. acc. acc. 

Fur note, That Covenant doth not lye againſt a ſtranger grantee of Plow.C s. 17. 
the reverſion, but againſt the Grantor, 48 E. 3. 22. (ovenant 21. Bug Fi $1: Gran 
gow covenant lyeth againſt the * of the Reverſion by the Leſſee K 4 Elix Dyer 
or his Aſſignee, and a covenant lyeth by the Grantee of the Reverfion/307 »;xcers 
ot bis heir, agaiaft-che Leſſee or Aſſignee by the Statute of 32,H.8. C Nek. 

. - £,35:par 
* | | Kasbe 4 4 
* . C. Lil: 215: acc 
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VI. Covenant ſued by Executors or Adminiſtratort; or againſt 
them upon the Deed of the I- ſtator, 
FE 0 2 | | Liege. 31 2: 

A Man covenanted to put an Apprentice with A. during a certain 28 ff. 6. 4. ac. 

term, and eſloined bim during the term, covenanc lyeth agsiaſt his T. 4% Per 
Erecutors, and if Tenant in tal maketh a Leaſe for years and dy erh wich- , oy 
in the terme, and the termor is pus out by the iſſue in tail, he hall hve 114. Hide c- 
covenant againſt the Executors, 47 Cdw. 3. covenant 20. And if the Ap- venanted with 
prentice depart after the Death of the Teſtator, the Action lyeth againft bin Zeſce 10 
the Executor, although they are not named in the Deed, and if s man 707% rent, 
covenant that bee himſelf will ſerve me, and departeth, c. and dyeth, — © if 
I ſhall have Covenant againſt his Executors, 48 Edw. 3-22. by Finchden bis — 
Bat if a min coyenanteth to enfeoff another before ſuch a day, and dye bound to 
defore the day, bis Executors ſhall not be charged. ſo if a covenant be to Ibem. but 
performed by bimſelf during his life, and he dye before, &r. but if hee I C. 171 16 
covenant to build a houſe before ſuch a day, and he dyeth before the day —— 
corenant lyeth againſt the Executors, for they may perform it, 10 H.7.1 : | fors are bound 

+ Executors brought Covenant upon a Leaſe for life to the Teftator,who to pay. 


* 
1 
oy 


'F 


* 
ex » 


* 
* 


I 


ſhould hold over the term, and it appeared-that others were Exeeu. ot . 


tors, and not the Plaintiff, but becauſe they refuſed, the rdi © 2:7 

mitted adminiſtration to the Plaintiff, and he took — bs Wie —— 

rr ü wre K. 
That Executors ſhall have covenant, fee F. N. 3. 143 and there is opi- 


| 0 I 5 Eli Dyer 
won that adminiſtrators ſhall have an aRion of coveriant, F. N. B 


324. 4 Termor 
+146. B. covenanted for 

err to repaire | ate toro ao e org 7 e HOON bis 
27 bg wn — ad propria onera nor being detnyed in "default of The Leſſee, 01 his Exe- 
. 


- 


4 unt in the fault ofthe IHA 14d)» deb toomant lay againft 
. > * L 1 
de bonis te ſtatoris, and N01 conditionally if — bad nor then of x anc 


u u 2 VII. The 
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QUVEBANT: \ 


VII.. The Bar in a Writ of Covenant. e 
* A+ Por e 

| 4 eg torn ſhall not levy a Mill againſt the Heire , it is 0 we 
or him that he hath notthe Land as Heire, nor that the | 
bated, if it were levied after the Covenant made by the Anceſtor” Picks 
3. Conant x. | | e eng 
3 


Of Bar in Covenant by him who is not party, v5.2 HF. . & 42 K. 
of Covenant for to leave in as good plight, &c. and the Bar, See 2 


2.8 40. . ; 

Nie which covenanteth to marry my Daughter, and ſhe 
- - ſhall forfeit his Covenant: And i hot onthe to enfeoff 
to do not come, yet he may make a Feoffment to the foure, [and Ac 
ver Seiſin to two, 33 H. G. harre 62. * 


— Ie EE, 


—— — 


VII. In what County Covenant ſhall be ſued, 


II a man maketh a Leaſe in Mid. of Land which lyeth in another County, 
the Leſſee ſhall have Covenant in which of the Counties he pleiſeth nob 
withſtanding the date of the Deed, 26 H. 6. Covenant 9. But Fitz. conctives 
that the Writ brought in one County, whereas the Deed beareth d h 

another County, ſhall abate, F. N. B. 146. vi. 3 H. 6. 15. W 


ä 


——— ————— _—_— 
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IX, Covenant without a ſpecialty. 


enant lyeth in Zoudox without Specialty by Cuſtome, T. HK 
"ovenant 11.F.N-B.146:E. Anda Writ of Plegiis acquittand 
out Specialty by Cuſtome, 43 E.3.11.And without Covenant, F.N.B.13}- 
Covenant upon a Deed, Poll 30 E. 3. arr. 167. Perkin: 26.20d FN. þ 
d ſee where a Covenant ſhall be pleaded by Deed Poll, and by 
_ of the Indenture, which doth not belong unto him, A. 11H 
By 


8 


Danvers. . f 
X. Where 4 Covenant lieth againſt Leſſee for life, and if rab | 
paſſe by Covenant. 3 


N. for life with Warranty : Covenant doth dot ye niet 
| Ve ſpeciallwords, that if he be ouſted he ſhall have Covenant ; Jet Ve. 


5 


21 t. if he be put out by him who bach no right, 7. 26 H. 6. Covenant 
— 5.145. 2 ſee that the Feoffee by Colluſion being ouſted by the 
Lord who claimeth the Ward, ſhall have Covenant, 18 E, 3. ¶ ovenant 7. 
And if I Covenant, or bargaine that A. ſhall have my Land whereof Iam 
ſeiſed. che Land doth not paſſe, nor the uſe , otherwiſe it is, if at the time 
have Feoffees to my uſe of the Land, 21 H.7.29. But all is as one, and that 
the uſe ſhall paſſe by the Bargaine, and that without naming of Heires, by 
Shelley, 27 H. 8.5. 3 | 8 


— — 


— —— 


XI. Corenant againſt Pledges, 


He Principall found Pledges by Deed; and further, Obhligamus nos &. 
9 — noſtrum.&c. Now the Party may chooſe if he will have his 
Action againſt the Principall, or againſt the Sureties,39 E. 3. Covenant 15. 

And if the Covenant be to leave the Land in as good plight, &c and the 
reparation is not done during the term, the Action lyeth againſt the Sure- 

without any requeſt made to the Principall , otherwiſe it is, where the 
fling may yet be performed, 40 E. 3. 6. Covenam 16. 


— ” 


* 


XII. Covenant againſt the Huchand and Wife, and by them du 
ring the Coverture. | 


* Eaſe to the Husband and Wife reſerving rent, and they Covenant te 

ake ſuch ſecurity as the Leſſee ſhall deviſe, and he would have a Fine 

which they do not performe : It is holden that the Wife is not. bound: 
thereby, Cc. 45 E. 3. 11. Covenant 18. 


% 


r 
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XIII. The forme of the writ of Covenant. 


Ovenant geh a Surety, and the Deed was, That the Principall and 39 Er. 9. 


Un, the Nedge had bound themſelves, and either of them: And the 
Writ was Precipe W. Fidejuſſor, & c. quod ent at, &c. between the Plain- 
di and the Principall, and the Writ was holden naught, and the which. 
= ſuppoſe iN Covenant betwixt the Plaintiff and Defendant, P. 39.E. 3. 
ovenant 15, - 
The Writ and Deed was of many Covenants, but in the Declaration it is 
ſufficient to declare of one broken, 40 f. 3. 6. Covenant 16. 


A Writ to hold Covenant of all the Land in B. without expreſſing the 43 E. 3:3 Tz. 


ages, & certain quantity, and therfore the Writ abated, 46 f. 3. 3. But it * 
* hol 
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I. What Tenant may diſclaime, what not. 


ged with Acquittail onely by reaſon of the Seignory, 146. 
3.Meſme 7. by Shard, vid, 44 E 3.2. by Finchen. 


7 Tenant, yet he may diſclaime, for he is not Tenant tothe 
Lord. But he may ſay, that he holdeth of 7. S. the Meſne by ſuch Service, 


without that, that be holdeth of the Lord immediatly as he hath countel, 


9 H. G. 25. per Curiam. 


If che Honor joyne with the Donee in ſuch Avowry, they cannot d. 
claime: So where an Abbot is Meſne, and joynes to the Tenant, theyſlull 


not diſclaime by Genny,which Littleton and Nele granted, 12 & 4. 17, 
38 E. 3. 26. Meſne 19. That he in the Reverſion did diſclaim in a Writ# 
Meſne brought by Tenant in taile. 


Vi. 22 E 4.47. Lord, Meſne, and Tenant, the Meſne cannot diſclaims, 


for he is not Tenant of the Land, and he ſhall not looſe the Tenants I 
by 12 C. 4. 17. 16 H. 7. 2. 11 H. 7. 14. 21 C. 4.3. And by ſome guert, if the 
Meſne and Tenant joyne, if they may diſclaime; But I conceive it is g 
and it ſhall be the diſclaimer of the Tenant, and thereupon a VVrito right 
of Difclaimer lyeth, yet there is no privity betwixt the Lord Paras, 
and the Tenant, 21 H.7.14. by Keble. 7 


5 : 


are not Tenants of the Lands, 11 H. 7. 14. and ſo is the opinion of 


A Pernor of the Profits, nor Ceſtuy que uſe, ſhall not diſclaime, for 775 


offices. 


Diſclaimer. . 7 
holden good, 47 E. 3. 3. But otherwiſe it is ofa Covenant to levy a Find." N ; 
In Covenant to levy a Fine, and another Covenant to enfeoff, in which. 
caſe a generall Writ ſhall be according to the Dzed, A. 10 H. 13. 6. 


> 2 | ( ASD I 


DISCLAIMER 


HE Lord may diſclaime in the Seignory when he is cht 


Lord, Meſme, and Tenant, the Lord avowes upon the 


Proj. 
36 H. 6.3 4. for no Diſclaimer ſhall be in prejudice of others, vis. cheFe 


An Abbot ſhall not diſclaime, nor an Infant ſhall not difclaim , the bit 
band ſhall not diſclaime for his wife, 33 H.6.27. & 34 Priſot, vi, 10 EA. 
2.4 H. S. acc. Pe” By 


a www &&@ ©. co 


n+ 
N 13 


Diſclaimer. 


* 


— | drought againſt a Biſhop, he diſclaimed in the liber 
5 * — ſhall bind bim and his Succeſlors to 
claim the liberties afterwards,6 F. 3. Jr. Diſclaimer 47. ; 
If one avow upon his Tenant according. to the Statute of 21 H.8. th 
Tenant ſhall not diſclaime ; contrary if he avow upon his Tenant at the 
Common Law, 28 H.8.20. by Fitzherbert. - | 


a 


—_J 


— 
— 


II. In what Writs Diſclaimer doth not he, and in what Writs it 
doth te... 


Na Per gue fervitia, no Diſclaimer lyeth, becauſe he demands by the 
— no Lands, 8 C. 4. 2. And note by Br. diſclaimer 49. 6 E. 2. A man 
ſpall not diſclaim in a Neper obiit as to the Land, vi. 8 E 2. Aſſſe 416. A 
man ſhall not difclaime in Aſſiſe, nor in Dower, nor in any Action where 
no Land is demanded, vi. 13 H.. 27. contr. by Keble, And ſee 42 E. 3. Age 
33. where it is admitted, that Diſclaimer lyeth in a Per quæ ſervitia. 

In a Per que ſervitia, no diſclaimer ſball be, but the Defendant may 
fay, that he held not of the Conuſor, the day of rhe Note of the Fine levi- 

ed, Ir H. 4.47.12 E.3. Diſclaimer 13. yet ſee 33 E. 3. Diſclaimer 31. 
That in a Per que ſervitia againſt a Prior, he ſaid, that he did not hold of 

the Conuſor, the day of the Note of the Eine, and the Diſclaimer was ad- 
mitted, 8655 

In a Writ of Meſne, the Defendant may diſclaime in the Seignory a- 
gainſt the Plaintiff, which is not denied, 44 E. 3. 2. tam in quere. Sce 14 E. 
3-{.Meſne 7. | | | | 

Ina Reception the ae may diſclaime, but that is not where the 
Defendant doth avow thMaking for another cauſe, as appeareth by 47 
E:3.7.and Fitæ. Diſelaimer 20. | 2 * 

In a Writ of Entry in the Quibus of a Diſſeiſin of the Plaintiff or his: 
anceſtors againſt two, one of them would have diſclaimed, and was not 
admitted, becauſe the Plaintff did ſuppoſe him to be the wrong doer, 4 
H. g. Diſciaimer 27. 2 | | | 

In a Ceſſauit the Defendant ſtall not be ſuffered to diſclaim, but be 
may ſay, that he doth not hold of him, temp. E. i. Diſclaimer 29. | 

Ana Writ of Cuſtomes and ſervices the Defendant may diſclaim, ſo in 
Allſeof a Rent, but in a Ceſſavit Diſclaimer doth not lye by Keble.” In a 
Fermedis in the Diſcendor; the Tenant may diſclaim, and the Deman- 
dant may hereupon enter, as is holden, 13 H. 7. 27.vide 31 E.2.Drec 

j 7 31 E. 3 
72. Bat ſee it agreed, 16 H. 7.1. by all the Juſtices but Vavagſaur, that 
the Tenant may diſclaim in a For neden, and ( vi in vita, and in all o- 
F actions where a man ſtall not recover damages, but where Pam- 
ages are to be recovered, there the Plaintiff may award him Tenant, bur 
Hina facie, the. Diſclaimer is good as it is agreed, 16 H.. 1. by * 
L's | U N166S 


Joſtices and Serjeants, and note although he doth averrethat he is l 
rant, yet notwithſtanding he may after waive it; and may enter, and 
ſhall not be eſtopped, 33 ef. Eſtoppel 141. * 


— — 
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— 
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III. vy bat things follow upon a Diſclaimer, and the Effet and N. 


ture of it. 


W Hen a Precipe is brought againſt two, and one of them dothdif 
claim, the intereſt is veſted preſently in the other, the reaſgnj, - 


becauſe the Law doth intend that they are both in by one joint Feoff 
andthen although the one onely takes the Livery, yet the other is as 
Tenant as he, untill he doth diſagree in a Court of Record, and then 
on his Cn „ All ſhall be in the other by the Feoffment belote 
made: and note. that Schard ſaid further, that if they be Jointenantsby 
Diſcent, or by Fine, that they cannot diſclaim, but yet he conceived. 
they might waive the Diſcent, if he ſaid the Demandam m 
ſhew the Diſcent, and counterplead the Diſclaimer , but note 
Fitz. in abridging the caſe, that although one of them which are in 
by Diſcent may diſclaim, yet that ſhall not veſt the Land in the other 
but the Demandant ſhall have Judgement, guia nihil dicit, 9 Eqn 
claimer 23. 1 


. 


Lord and Tenant, the Tenant diſclaims in Avowry, yet the Ten 


may have a Writ of Right of Ward, and a Writ of Cuſtomes ani i- 
vices, for by my Diſclaimer my Right is not gone in fact, but at ꝗ . 
lection, but as unto the poſſeſſion in an Aſſiſe or Avowrie, the n 
gone; but Schard and zylby ſaid, that my Seignory is extinct dt W 
whole, and I am forced to my Action for the ec, 34 C. 3. Diſcls 


mer 24. but of the firſt opinion, and againf®Schard and wüly ü ie 


Put Danvers Opinion of Bryan, Townſend, and Keble, 16 H.7.1. viz: that the 


and Vavaſour is out of poſſeſſion of the ſervices, and nothing remains but the N tf 


held, tbat the the Seignory to have Eſcheat and the like, and Aſſiſe, Ceſſavit fuck 


Sergnory is not 
gone, for that it 
35 no Eſtoppel, 


bu! that be 


Writs of poſſeſſion are gone, but queve of that, if it be not betwinthe 
heir within age, the heir of the Lord ſhall have the wardſhip e 


may bave an of the Tenant, for the Eſtoppel ſhall not go to the heir, 


A. fiſts 


twixt the parties to the Avowry, and I conceive that the heit = 
have a Writ of Right for Diſclaimer made to the Father, 27 H | 
Ina Ao ure of a Common, the Tenant doth difclaim, the Co 


mon is extinct prefently, ſo of a Rent charge and the Ile, ab n (WY 


Note, chere is a great difference in the Diſclaimer of the bene 


8 R. a. Sthat ham: Diſclaimer. 


the Diſclaimer inthe Tenancy, for if one do diſclaim in the Temme 
däſclaimer goetli in Bar of the Rent and ſervices, and for thar be F | 


have Quid pro quo, and for the ſame gives him an Action to deman 


A ä 
1 
* |. 
- * 3 * 


* 


ſame parties, for if the Lord dieth, and afterwards the Tenant diet bs | 
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0 0 N. 
Diſclamer. 
a Writ of Right /#r Diſclaimer and the ſame goes alſo in 
8 which ar but acceſſories to the princi all oe upon a 
Diſclaimer in the Tenancy, if it be in ſuch an action in which damages are 
to be recovered, there he may award him Tenant to have benefit of them; 
therefore the Diſclaimer there is no barr, and if it be in ſuch an Action, 
in which no damages are to be recovered, there the party may enter, by 
Keble, in 16 H. 7. 2. quod nota, See Lit. 155. for Remitter a good Caſe, 
and qzere if he cannot enter and be remitted, whether he may recover 
damages. It ſeems by 33 Af. Fitz. Eftoppel 141. he may waive the aver- 
ment and enter, and then it ſeems there is no difference, forthe judge- 
ment is all one in both Caſes. 2 Lanny : 
In a Precipe againſt two, the one doth diſclaim, the other pleads non- 
tenure, nothing ſhall veſt in him by the Diſclaimer, but Judgement ſhall 
be given (as it ſeems) 25 nihil dicit, 36 H.5.28. contrary, as it ſeems, 
if one make default, 33 H.6.53. but in the firſt caſe the Demandant may 
enter per Curiam. 5 , 


Eſpecialt Diſclaimer, 


"A Precipe is brought againſt two, one made default after default, and 
| A is default was recorded, the other ſaid, that the Demandant held 


the Land of him, and ſaving his Seignorie, hediſclaimed inthe Tenancy, | 


for which cauſe the Demandant did recoverthe whole againſt him who 
made default, 33 H. G. . „ e 

A man leaſeth to one for eight years, upon condition that if he do not 
pay 10 l. within the firſt 57 that then the Leſſee ſhall have Fee, and in 
a Precipe brought agai 

the benefit of the condition, and therefore quære, if he might not have. 
dilclimed, with a faving of his Condition, 12 E. 2. Fitz. ſo voucher 
—_—  *-. 8 ls 

Ina Pracipe brought againſt husband and wife, the husband as to him 
did diſclaim in the Land, ſaving to him a Rent charge, and as to the wife 

leaded non-tenure, 36 H. 6. 28. by Fitz. Diſclaimer g. Dare. for it 
is not ſo in the book at large. + al 

Ina Precipe, the Defendant vouched a Biſhop by reaſon that his pre- 
deceſfor and the Chapter gave the Land to him in tail, and the Biſhop 


k 


the Leſſor, he durſt not diſclaim for looſing of 


37 


Vie t 2. E. z. 


would have diſclaimed, by ancient ſervices, and could not be ad- piſctaimer 13. 
e 


 mittedſotodo by reaſon of t 


Reverſion, for none other ſervices ſhall acc. 


be intended, but thoſe onely, although that the Predeceſſor did diſſeiſe Vude 10.E.4.2. 


de Tenant whobeld of him by certain ſervices 40 C. 3. 27. 2 4 


338 Diſclaimer. « 


where the Diſclaimer of the hulband ſhall bind the wife, win 


To 


Ee 9 H.6. 52. by Martin, the husband may prejudice his wi 
Spine in Avowry, or in claiming Fee in a quid Parise 4 10 
here the wife is without remedy. | | 


In Avowry upon the husband and wife, they difctaim and well, 
riaw, 35, H.6.10, of which Brook, makes awards, for 10 F. 4. 


inion of the Court is contrary, for thereby the Land of the wife 
e loſt, 21 H.7.20. agrees to the book of 10 f. 4. See 22 Ez, I 


ht againſt the husband and wife, 
claim for him and his wife, and the Di 


In a Mortd'anceſtor againſt the husband and wife, and a thirdyetfon, 
the husband did diſclaim for the wife, and vouched over, vide GH 
Diſclaimer 50. 1 
ppeared and the wife made e. 


that the wife was received in a Præcipe quod reddat. 42 
In 13 E. 1. Fitz. Droit 72. A Writ of Right was brought ag 
band and wife by an Abbot, and he ſhewed how that in a Writ 
and Seryices the husband and wife did diſclaime, and ſo he had ng 
gainſt the wife, and the wife was received upon the default of her hu 
and joyned the Miſe upon the Diſclaimer, ſee if the Plaintiff hai | 
right by the ane =_ — = had. font 
In a Precipe againſt husband and wife, and two others, the hg 
WIS 1 and the two others did vouch ; and it wage 
34 E. 3. vonc her 315. | 7 $8 
Ihe hysband {ball not diſclaime for the wife, nor the wife for ii M, 
band, for nothing can veſt by the Diſclaimer, becauſe: each is Tenant f 
the whole, as it was agreed ina manner in 14 H.4. 18. yet ſee 32 H 
nu, her 102. That the husband did diſclaime for the wife, and it was 
_— he taking upon him the entire Tenancy, and: therewith ag, 
2H. G. 2. — 5 | 


et 


* ” 
*" 


. 4 H.3.Br.Diſclaimer, 36.9 E.4.32. 
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| Where one ſhall diſclaime againſt bim who hath but a particular _ 
Eſtate, & e contra. 


| Ps bann Defendant doth avow the taking upon one 7. as upon 


is very Tenant, which /. joyned to the Plaintiff and difclaimed : For 
which cauſe the Defendant ſhewed, that B. was ſeiſed of the Services, and 
granted to him in taile, and 1. attorned, for which cauſe he prayed J 
ment if he ſhould diſclaime, whereas we are but Tenant in taile, and t 
other pleaded his Avowry to eſtop him, for' that be avowed: upon the o- 
ther as upon his very Tenant,3 E. 3. Itin. North. Fitz. Diſclaimer 17. | 

It is holden, that Tenant in F age ſhall not ha ve a Writ of 
Right upon Diſclaimer ; But if he in the Reverſion joyne, the Tenant 
may diſclaime: So if 4 Diſclaimer be againſt Tenant in Dower, or Tenant 
by the Curteſie, they may pray in aide of him in the Revexſion, and then 
the Diſtlaimer may be well enough, 2 E. z. Fitz. Droit 28. 

The Defendant avowed as Lord in taile, the Plaintiff would have dif 
claimed, and was not ſuffered; for Tenant in taile ſhall not have a Writ 
of Right ſur Diſclaimer, 1 pH But if Tenant in taile bring a F ormedox 
then the Tenant may diſclaime,r3 H. 14. & 16 H.7.1. | 

A man ſhall not diſclaimeagainſt a Termor in aSeignory in aRepelvin, 


= 


* 
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Diſclaimer after Conſcſſion, or Homage taken, 


Ote by Needham, If one do acknowledge the Avowry, yet in ano- 
ther Avowry he may diſclaime, 2 E. 4. 16 And yet ſee by the Bock, 
dad 3. Wherea Biſhop brought a Ceſſavit, and the Tenant did con- 

e the Tenure, and tendered the Arrearages as the Demandant counted, 


dhe ſame is an Eſtoppell for Diſclaimer afterwards in another Ceſſavit, or 


ina VVrit of Cuſtomes and Services. 

Ia man be vouched becauſe of Homage received of his Anceſtor, he 
may diſclaime ; but contrary if he hath received Homage himſelf, vi. 47 E. 
3 voucher 270. vi. Litt. in his Chapter of Homage Anceſtrell 3 3. = 
27.6. Diſclaimer 28. that he in the Reverſion ſhall not diſclaim; 
de cometh in by voucher, by reaſon of a Reverſion, and ſo is it 
bolden in 40 f. 3. 27. wheres Biſhop was vouched by force of a Reverſi- 
on in him, and fee 10 H. 7. 10. that he in the Reverſion who made the 


Lenſe ſbalſ not diſclaim, otherwiſe it is of his Grantee, by Frowick. 


In a Precipe quod readat againſt one, he vouched two to Warranty b 
of the Reverſion, and the one of them would have diſclaimed, and 
X x 2 there 


* 


Diſclaimer. - MY 
there the Diſclaimer (as it ſeemed.) was admitted, but the Court wine, 
doubt how the Reverſion ſhonld veſt in the other, 33 8, 3 
claimer 21. | 1 38 

In 8 E. 3. 26. Tenant in Tail brought a. Writ of Meſne againſt him u 


C 
4 


$5 


Reverſion, and did not ſhew the Deed ot acquitail, bur onely b 
him in reſpect of the Reverſion, and it was holden that he might 
claim well enough, but if he had ſhewed forth the Deed, he could na 
diſclaimed, quo not, for the benefit of the Aquitail. ' ,-'*» | 115988 
In 17 E. 3. Quid puris clamat 26. It is holden, that he in the R 
may diſelaim when he is vouched, if it be not in caſe of Tenant ind 
er, and ſo ſeems to be 47. E. 3. vouc her 271. vvhere in Doyye 4 
rant vouched one as heir, by reaſon that he held of his Father; anal 
ged Seiſin in the Father of Homage, and that he was alwayes jW] 
render Homage, and becauſe he did not ſne-w a Deed; therefore vuin 
without day, quod nota. ; a 
In 14 E. 3. Garranty 32. It is holden that the heir of himindheRe 
verſion being vouched may diſclaim; ſo of the Grantee of the ]“ 


but note that the Grantee of the Reverſion ſhall not be vouchedbythe 
Fi 


1 
- 


Exception in the Statute of 32.8. of Conditions. ANY 
Note, It is faid by Littleton 33. wherewith agrees the booksof 10 . 
4.2. 12 E. 4. 16, 13 E. 4.6. That if an Abbot or a Prior be youchedby 
force of Homage anceſtrell, although he never took Homage, yet he tu 
not diſelaim in ſuch caſe, nor in no other Caſe, becauſe they cand. 
veſt a Fee which hath been veſted in their houſe, yet ſee 45 . . 
claimer. An Abbot purchaſed Land rendring 101. Rent, whereas thelal * 
was but of the value of 51. per annum and died, hisSueceſſor diſclaimedad 
died, and an Aſſiſe was brought againſt the ſecond Abbot, and hear 
ed the Diſclaimer of the Predeceſſor and of himſelf, and the Plea matt * 


lowed. =, = 19 7 
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Diſclaimer againſt tke Lord by the Meſne and Tenant, and for 
Lord againſt the Meſne. | e 


" gd 


E the Lord Paramount do avow upon the Meſne, and he o, 16 

Tenant, and the two diſclaim, the Writ of Right ſur diſclimer J. 
be brought againſt the Tenant of the Land by Finchdes, and by A 
lam. If a mandifclaim.and dieth, and his heir is in by diſcent, or a A 
ger, the Writ lyeth againſt one of them, or againſt him onely wh⁰ 
nant of the Land, and note there, that the Tenant Paravail ſhall aucnny 
and yet he ic not Tenant to the Lord, andchere by Kirner, the® 


may. diſtlaim, and, pet: he is n Tenant, ! 45 C. 3. 17, and 35 £:3+ 
vail, vide 14 E.3i Fitob. Meſne 7.5 Shard, & 8 E. 3 26 it. 
Meſne 10. 8 n 
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Ji/ne. 
N Aſſiſe Iſſue was joyned if the Plaintiff did purchaſe pendant the 
Aſſiſe or. and he gave in Evidence that be took the Land up- 
on Condition, that if the-ſaid Defendant did make a Recogni- 
zance to him, he did agree to the eſtate, otherwiſe. not, and: 
that he did not make the Recognizance, yet the Writ abated, for- 
that did not maintain the Iſſue, M. 10. E. 3.50. Aſſiſe 1638. 
It was coce ived it ſnould be otherwiſe, if the Condition were for to re- 
enter, Quere, if the Defendant had entred ibid em 3 040 
And where upon a Feoffment pleaded the plaintiff faid-, that he: did not 
enfeoff wodo & forma, and the Feoffment was found, upon Condition: 
without Deed or by Deed, the ſame is againſt the Plainciffe, A. 11. H. 
43. Feoſfment/ 41. & c. | + 5 # and 
The Counterplea of voucher ſhall be, that he nor his aneeſtors had not 
any thing, without ſaying whoſe heir he is, yet if he be à younger ſon: 
who is vouched as heir, he ſhall give the ſame in Evidence, and ſo was it, 


P. 12. E. 3. Comnterplea of voncher 71. T. 10 E. 3. 30. Comterplea of 
voxcher 63. N | 


Fa woman vouch as Tenant in Dower, the heir and the Demandant⸗ 


ſaith 25 


341 — —_ 


faith fiat lie wis Riſed in Eee jolntly with her husband, and (ai 
EI, that lie tan endow het, Li giveth in Evidence at 
with the Husband, the lame is 4gainſt him, 1. 12 E.;. (nk 
5 oxcher 70. A 
In Parco frafts the Defendant pleadeth Non quibus, and ah 3 
46 H. 6. 33. / dence 24 had not a Park by enen nor by ( th 
tbe Iſſue be | 1 2 6.22. 115 Aon upon PIE 6 But if i 
— Lew, of Debt be owed him noth ing, da 
„ nor give a denden Bode, ſo. if he plead not guilty in Mae 
Pere” he fall not give a lawfull Maintenance in Evidence, nor upon tha 


ly, 


BD ma z x ice... 


70 H. 7. 16. in Treſpaſlt I ſhall ack give a licenſe in Evidence, but a Leaſe or or a gilt 
and if he lead not ng appeal, he ſhall not give in Is. 
that the dead Role Deere i 


At. H. 7. 28. he 290 
an dence that he did it /e deft 
+ and that he is user 7.13 H. Cr. 
Marckham be If in Reſcous b the Lord the pron plead not guilty, be tut; not 
muſt plead the give in Evidence that he doth not hold as the plaintiff hath declaredby 
ſpeciall matter, i F aveſenr and Bt yan, and if WEfaid that nothing da er Em in Mm, he 
an . l. aud ſhall not gixe Ih Evidence Thar he Noth not hold of 
alledged a Judgement, that he who in detinue ſaid, that he dl nods 
16H,7,15 acc. tain, could not give in Evidence, that he had = ching of the ami 
as a pledgef for money not yet paid, &c.T.H.7 
In an Aſſiſe upon never ſeiſed, ſo as be could be diſſeiſed al, be 
Plaintiff did alledge that he as Sonne entred, becauſe the ant 6d , | 
conſent to Raviſhmenr, the heir may well give in Evidence, 
he did not aſſent preſentiy, denying the Entry of the Plaintiff, if 25 
wrong &c. M. 5. E 47, & 8. 71 
A Writ of Entry ih the nature of an Aſſiſe, and counted of dei 
4 liberv tewements,) and by Etidences it appeareth that hel 
tail, chis is good, tor if tail, he ſnall not the däm 
in this Writ. P. 33 H., 6. 14. Entry 24. 
5 „In Alice FebMaen: pleaded, S Plaintiff ſaid that be didnd 
13 E.. Lict. „e &. forma, and the Deed found, and that the Attorney 1580 
to have made Livery upon Condition, made it without Condition, 
ſame well proves the Iſſue for the Fat, bye po a cg wa 
on Condition without deed, he ought to ſay that nothing pat f 
Wes. for he cannot give in Evidence the Condition, 155 
| _ * Deed, and upon the matter he may ſay that he 
coffe 
Bur Priſot held, that if one intitlech himſelf by a Deed in 1 
are diverſe Conditions, and he doth notſhew the Deed, nor If 
the Conditions in pleading; be ſhall not have advanzage th 0 
dence; for the Court ſhall not conceive it to be the lame deed u | 
granted, M.31.H.6. Feoffments 103. ial 
It was holden, that he who pleads a Feoffment by Deed, when® 
Plaintiff ſaith , that he did not enfeoff wude &. forma, ſhall not BY 


P —— 44 4 
reren 8 — 


in Eviderce a Feofiwent, without deed, ror a Feofiment by another © 

a Evidence *. then if bee hod pleaded dat nothing paſſed. oo that 
de did not enfeoff by deed, F. 13 fl. 4. 4. Iſce 149, S0upen That 
he did not give mode & forme, he (hall not give another gift in Evidence 
but contrary by Finchden and T borp, where one pleads « grant by deed 
of a thing which paſſeth without deed, and that be may well give in Evi- 
dence a grant without deed, or by another Deed, although that the other 
doth traverſe that be did not grant by the Deed, becauie the Grant and 
not the deed is the effect of the iſſue, 41 B. 3.1. = ; W. 64 3 EAT N 
be defendant pleaded a deed af the Plaintiff in Barre, who al 
the fame to be by Pareſſe at D. and Evidence was given that the c 
dant never came at D. yet it was found for the Plaintiff, hecauſe the place 


was not in iflue, 14 H. 4. 35. | 


In deht upon arrearages of accompt, the defendant'pleadedithathe o 
ed him nothing modo & forma, and gave in Evidence that he never made 
ſuch Actompt, and holden good if true, or if be hath paid him, fI20 

N. 6. 24. Iſſue 68. but be might have pleaded chat there was na ſuch Ac- 


compt. | words 

In Waſte upon no Waſte pleaded, he gave in Evidence that the Plainti® 

lid grant to him that he migbt cut down &c. totapair, id that the 

houſe was ruinous, for which-&c. and the Evidetice was held cqntrary tao 

the Iſſue, and the Plaintiff did recover, as if he had given in Evidence; x 

Liege to do 2 he might bave _ Evidence that it was bj 

thunder, or by the Kings enemies, by Break: Quart that difference; 

1.0664. 2 * 4 =J in 5 o rer 01 * | 
Avowry for feaſty and Rent, and upon Out of his Hee leaded; he did. 

wee Seiſin of the Rent, that -doth not prove lin iche Bealey, fo. 2 

nor ſeiſin of ſuit by Fit ab. for this is is contrary to the Avomry, fuppo+ - | 

lingthe tenure by fealty and Rent. 'Ba{dwis, it proves thazit zoinhhim 

bis Fee, and that is the iſſue, Fitzb. contrary, yet the party: did paſſe 

chat, and ſaid that the ſuit as for anothet Cauſe, T: Hg. aa. 

Upon, Nothing paſſed pleaded, ryan thought that he could hot give in 
Evidence, that it is not his Deed, for that is confeſſed in the Plea, M. 2 Ma. Dyer 
3. H.. MI be _ and Keble contrary-afterwards- becauſe if hehe —— a 
it was not bis thi "3A 6 0" an Oblige-- 
i | nothing [paſſed by it, lo _ ſtood together , 2 e 

A Bill of 200 l. the Plaintiff — | 5 that he had b ſo many eſt ſactu a, and 
cloaths for 400 l. the Defendant waged his Law, and by ray e ou in B 
Lurſin he thall be onſted. of bis/ Law by any paper Legied by the de- ese 
endant, teifying the Contract, and the paper ſhewed, was, that de gad, char che 
bought the (iO for ſo much, upon condition th h ſhould take two 1 -pulicd: 
| much, \ | ns INQUIG- take TWO Ni if / 
Es. hone, and. cerrain. rings for part, and ſhould hang the reft n 9 ed 
raw and it was holden no Evidence, fox it cannot be intended the? nei E- 
ure, M. 39 H. 6.36. Debt 68, re n 


And de in an Aſſiſe of Land, the Defendant pleadeda gift in Tail, ſue. 
| | , the 


- he remainder over by Joel e and che deed is of an O 9 
ſume doth not maintain the iſſue, for in a Formedon of Land, if he 
a deed of an Advowſon. it is: naught, although he need: not ſhows 
Deed, F. 1 H. 7. 28. i Monſtrance :defaits-1 10. agrees, if a dted war." 
Nil where the partie claims fee, or if the Deed belong to auother, 4 * 
not to him, M 41. E. 3. 23. * ' > 0807 
Treſpaſſe for taking away Timber wy boughs of trees felled," M 
dant pleaded not guilty, an gave in Evidence a Cuſtome that the Ih 
in Beſcagis Manerii uſed to have Eſtovers to burn is nere ſaris ſhalt 
territ 2 and entitled himſelf to a houſe and Lande, de 
cauſe, the Evidence given in was, that the Cuſtome did exten ad to L 
and Tenements, to which eſtovers cannot belong, and he | 
ſelf to a houſe and Lauds, it was adjudged that the Fidense 
* the Iſſue, Me 12. rr 'Go. 1. B. Eveſ. de — 
+ LG M. 
0 -Executors teatied, that they had nothing in theif bah 


bo vide "4 BA gave in Evidence that they bad redeemed apawn of the Telhton, but 
yep 7 the ſame was with their own monies, for which cauſe their Wen ö 


A man pleaded. 
— good, 20 H. 7. 2. 4 


Executor, and 5 reſpaſſe, the: Defendant juſtified for Common for 10 bead un 
Love in wn ſcription, and gave in Evidence Common per vitinage Preſeri 

Arai it it was holden that the fame did not maintain their Ifſue, 13 fl, 

grad. Qurre, o if a man claim Common generally, and give Evidence of Commor 

| Af be ought not ap t, if they find for him, an Attaint lyeth : ſo if hefentitlelin 

to have pleaded ſelf to a Rent Fre and gives Evidence for a Rent-lervice, e 

vs jet of Sd wide ere Þ.3 te 3 phat Ps 

„ Rut ina Writ of — of ten atres of Meadow upon a wy 4 

T. 16. H. 7. 11, the Predereſſor, they were at iſſue upon the diſſeiſin, and the Mh 

Acc. was, that in the Seiſin of the Predeceſſour it was a Marſh coe 

| water, and made Meadow afterwards by the turning of the Water yur 

| Tenant, and the Writ was not -abate@ by! 9 Bvidence, H. 33 Big En. 


8e. hen 1.7. 105 1 0 5 , e - S 
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8 1 I. Where the 15 ſal ide notice of a thing donti 1 : 
. 1 ſl nen of off a Record. f ad , 


NJ 6. 


"A & 4 Rent was: taken by default, and a deed 16 vi 
dence of a Rent beating date at L. out of the = 

ſiſe was taken 29 A. 6. Aſſiſe 27.6.7. H 7,8. Endictment 24. 

the Tenant pleads to the Aſſiſe, the plaintiff gave a forreign Ret 

dence, 29. 4 49, Seite faciar' 50. ate - 
| Annuity againſt a Parſon, who pleaded a: Reſignment befc TL 
* but of the County it was holden, chat he * 0ug t to coe . 


1 Enqueſt and Evidence. 345 
ſon, ſo of 2 divorce pleaded in anoi , ? 
clude bis wife, and the ſame (hill cer 8 he muſt con- 
the Church is, and upon the div eethe Writ of where 
upo orce or reſignment in Ex: 
Jury ſhall take notice of it, alchough it be a ſpiri AL 
County, andthe Jury may take noticeif the 1 ö 8 thing in a forrein 
7 E.4.16. Breif 161, And the Reſignme Jefendant took the profits, 
the Jury ought to take notice, 9 E.4-49 nt is but Evidence, of whic 
Som ng. ſaith, in an Aſſiſe of a Rent where the Iſſue i | 
e arge is by deed, if the Land be not directly, b $1 ue is, whether the 
* the deed, the Aſſiſe ſhall not be adjourned b r 
ut ſee if the Deed of the Anceſtour be pl ded e © arg 
2 the Infant ſhall not anſwer to it; 2 againſt an Infant, al- 
— r be removed to enquire therrofin „ee eee that the Aſ- 
0 'Conn | 
rer 79. enquire thereof by the Aſſiſe, the ſame is — r 41 ; 85 
A deed of Feoff | 1 197 
——— 
i Nebt againſt Executors who pleaded, that th | | 
- — nor Adminiſtred as Executors and Evid they never were Execu- Na 0 
: ator gave them the goods by tet in oh ED was given, that the 12 12285 
ad the deed upon pain of an actaint : other County, the Jury muſt Jurors — 2 
NES they found a forrein 8 = - 2 3 — of 
aint in Evi 4 condition up-: 
Executer 36. ; and note the ſame is no Adminiftration, l. # TR pain of ae 
„ Ly for homage, and thetakin ' oh” 1 
1 lledge tender of th bomage at B gwerin Middleſer, the Pluto; ee, Nul 
| er, an . aunty, : ' rort, JC 
. * 2 it was ſaid TE ba. 4 Jury > — —— Klin tected, 
doe fora taking in Midal not be aſſeſſed by t p : 
8 Court, and the matter idaleſeæ, but the contra y thoſe of 
, was affirmed ae contrary was holden by the 
apleaof land upon a releaſe i | upon a writ of Error b 
R oe — 
* N of damages, but a writ ſhall iſa and fourd there 
, * for them | 
race principull 21 £.3.56 che principall, but in this aQion the — 
4 5 3.86.8 s action the 
2 the Jy * a moo bed go - forreine 1 
caſes, W re the Enqueſt enn 7 H. 7.8. and Thordols 1 
3 . abs — 0 nes owe: 
3 6.8. That int deer ages, 44 EA;. &. But ſee 11 
boos a Writ to enquire of the d the Juſtices in their dif 
could not — and Manaſſe in Norfol 3 Gi 
could noe odour raue ie Left, tho k, by-reaſon whereof he 
ges in Suffolk and if RP thoke in iN orfolk; ſhall 
ri ee nyt n finde 
ties So if ” l recover dam: ges for th ſervi count yes be beaten in 
plan — 4 — — mallthe Coun- 
C3" a ont 5 , 7 y ere ] 
| vn de er Hoa i, e 
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Enqueſt and Evidence. 

If a man faith, he is an alien, it (hill be tryed here, and it hats 
tryed hece whether a man do convey to Burdens another ſhip then hw 
England, and the Aſſiſe ſhall fin j 4 Releaſe ia a forraigne county 5 

. 8. =: fv * 
5 In an Aſſiſe, the birth of a man alledged to be in another count 
to be tryed by a Jury of both countyes, and of the one County they! 
peared enough to make the Jury, and of the o:her County there i 
red but one, yet the Jury ſhall be of both Counties, for one G 
cannot find things done in another County, and therefore the one 
appeared of one County was joyned with the others who appetrali 
the other County, to try if there were more in the Town'of che 
Jury, for Wincb. ſaid, that Jurors of one County hall take novin 
the perſon of a man of another County, becauſe he is remoreig 
that one of another County hath done a_Treſpaſſe here, bat th 
not find a thing done in another County and give Judgement, adj 
Kirtos did not agtee to the fame, M. 48 E. 3. 30. 30 Aſiqls 

weſt 41. WAS 
'A — was endicted in Midulleſeæ for procuring of J. S. them 

ho killed him at Barwich, and the Juſtices ſent to Narwici u 
the Juſtices thete had any endictment there againſt 7. S. there i 
E. 448. Coros. 33. l 

And ſee, that a man endicted in London before Coroners of i 

Middleſex whereof he died in London, and it was holden void, foil 
of London ſhall not enquire of a ſtroke in Midaleſex, and in ann 
che Triall ſhall be by both Counties , and if they cannot jc yo, th 
been the uſe to bring the body where the ſtroke was, andrherew® 
quire of it, 6 H. 7. io. Endictment 23. but Haſty and Keble wand 
of opinion, That the party might be endicted where the ſtroke wail 
that is the priacipall, and the death, but the Acceſſory, andbem 
hath notice of the principal, ſhall take notice of the Acceſſorivin®# 
ther County, 7 H. 7. 8. Endiftment 24. —⁵«— 

But al ſnall be good, ſuppoſing that he ſtrook him in ont 
whereof he died in another County, but an endictment ought t 
one County onely, 4 H. 7. 18 Coran. 60. and here ſhall be no 
Counties. But by Huſſey and. Fairfax, endictment in one 
goods ſtolen in another County is void but an Appeal go 
County where they are carried, but Tre ſpaſſe ſhall not be forme? 
ther County, then where the taking was upon pain of Attaint 
fore an acquittall in another County was no Plea upon an un 
M. 4 H.. 5. coron.'62. See Stamford 182. That this differ 
Law, becauſe he may be well endicted in every County, and 
tute of 2 E 6. cap. 24. for the Triall in ſuch Caſes. | "2 

Preſentment in Dale before Juſtices in Eyre, where the Nu ſante wer 
the Land drowned in another County, and it was good, but ii 1% 
dant doth deny the Nuſanee ſuppoſed the Preſerment & hi fe 
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Enqueſt «nd Evidence. 
ſent to the King, and then determined by Commiſion, or before the ſame 
Juſtices upon enlargement of their authority. And Scrope ſaid, That if a 
man doth commit a felonie in one County, and is taken upon an Appeal 
of an Approver in another County; and he Approver 17 before 
the Juſtices in Eyre, they ſhall proceed ſo he thought if he dye in one 
County of a ſtroak given him in another County, 3 E. 3. Itin. North. 
4.440. 
1 for breaking of his Cloſe, and cutting of his Wood, & . and 
carries it away, to all but to the cutting the Defendant pleaded, Not guilty 
And as to the cutting, that the plaintiff commanded him at N, in the 
County, & c. And the cytting found for the plaintiff and damages aſſeſſed 
for that only, and he had] ent for that. And note, they did not en- 
quire of the damages in the other County for the other Treſpaſs, but a 
venire facias iſſued forth of thoſe where the Writ was; but not for the 
Coſts. A. 3 3 H.6.55.7adgement 39. | 
Hody ſaid, that it is in their diſcretion to cauſe the Forein Enqueſt to 
enquire damages for the whole, or not; For if one Defendant makes de- 
fault, and the other pleads a forein iſſue po rage award a Writ of En- 
Irie of Damages againſt him who made d preſently in the ſame 
unty without making another Enqueſt to enquire of the ſame, and fo 
it was done. And if 3. in Treſpaſs joyn ſeveral forein iſſues and every one is 
found for the plaintiff, and taxe intire damages, the Court may chooſe 


which of the Enqueſts ſhall ſtand for the damages. 19. H. 6 8.Tre/paſr.35. 

Forgery of a falſe Deed was brought in Ken, ſuppoſing thereby that he vi.37 H. 6.3; 
was diſturbed of his Lands in Kent, and of his Tenements in London; and ſe- acc. #berethe | 
veral iſfues , pleaded in Xent and London;and being found for the plaintiff Ir, in one 
in Kent, they taxed Damages for the whole Conditionally , that if he be . J . 


found guilty in London; but they ſevered the Damages in London from tate Notice . 


: ire the Da- 
thoſe in Kent; and alſo the Coſts. 21 H. 6. 51. — — 


Decies tantum, upon Not guilty aan and Evidence given of their ver County in 4 
taking money where the Action was brought, Brian conceived, that if the 22 
Jarours certainly know, that the Defendants have taken in another County, 7,” je 2 
and not here, that they cannot find him guilty, others contrarie and that vgs the caſe 
Mig lyeth upon that. As Aﬀets in their hands pleaded in D. and the E- f hate. 

eprooved the Aſſets in F. they found Aſſets. 22 F. 4. 19. And up- 
on Not guilty in a Treſpaſs local in another County Attaint ſyerh; Her if 
the iſſue de n a treſpaſs tranlitery aa Battery, & c. 35 Ks. Chet g. 
49 9 H.6'$3,” but there Fefe and Mop! held the contrary in battery; 
and with them agrees Huſſey 4 Hy 5. and s. 8 1 SUR SIT 
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Enqueſt and Evidence. 
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HI. Where the Fury ſhall take Notice of a thing done bejoul hy 
and of a ſpirita.cl 1b. | "TY 
Savant brought of the ſeiſin of C. his Mother, the Tay 
ſaid that the 4 ＋ had an elder Brother livin : the Demanks 
faid , that he dyed beyond the Sea; the Tenant confeſled that he wx 
beyond the Sea, but ſaid that he was living there: and if that be na 
then he ſaid that C. did not dye ſeiſed, and it was found that tall 
Brother was alive, and that C dyed ſeiſed, wherefore the Demand 
recover, ſaving To Right to the elder Brother, when he ſtall aum 
13 E. 1. Mortdawncefter, 47. And in Dower, the Tenant didaverrthyty 
Husband was alive at Auig nion in France, and was receivedio el 
.. 19 E. 3. Tryal 58. 

In Mortdaunceſter, the Vouchee ſaid, that Demandant hadanoiherBre- 
ther, who was baniſhed, &c. who overlived the Aunceſtor, the Demand 
ſaid; that at the time of the Abjuration ſuppoſed , the Brother toon 
him ſuch a Habit, and went beyond Seas, without returning and denand 
Judgement, if the other ſhould aver that he did ſurvive, without aeg 
ſpecial matter; and the Aſſiſe afterwards taken at large, ſaid, thathei 
baniſhed in the life time of his Father, and took ſuch a Haven, and dim 
return, wherefore they did not know whether he was alive. And fl 
the dying ſeiſed of the Aunceſtor , but did not know whether the Draw 
dant was his next heir; but that was acknowledged by the party oft 
chee; wherefore the Demandant did recover àgainſt him in values 
Il, Mortdaunceſter, 28. | 

The Tenant in a Mortdaunceſter did confeſſe that the D:mandunt# 
next heir, ſaving that he had an elder Brother, who went bee 
the Seas 18. years paſt, and did eonfeſſe, the dying ſeiſed; whereſoꝶ u 
out further enquirie he had ſeiſin, Salvo ure of the elder Brotherimws® 
nerit. 12 H. 3. Mortdannceſter.55. ©" 

In Aſſiſe, a gift in tail was pleaded to the Husband and Wife, andv 
the Tenant their iſſue; and that the Donor did releaſe: rhe ME 
the gift accordingly, but that there wasa Devorce betwit theme 
ofthe Husband did enter who was plaintiff, to whom he in the Mn 
did releaſe, and nothing was ſpoken of the Devorce , but ſaid, WW 
found the releaſe which was not pleaded. T. 12 E.3.Yerdi;31. 


By a Commiſſion an Office that T. was born during the eſpoulak 
Ewixt Coſins, and they devorced and married again by licence, u 


iſſue, and ſo E. heir, and the Devorce was in a forrein County nd per 
and he by Office a forrein releaſe ſhall be found, Hank was of opit 8 


they ought to ſend to the Biſhop to certifie if there was | 
verce H. 1 H.5.2. Verdict. 16. 


Enqueſt and: Evidence. 
In Accormpt before Auditors, ard ſaid that he bad delivered to the 
inti 'v Caskets with Jewels to the valte in ie, that he 

plaintifi ſo ran) | : ; S 

did accept of the Key, and afterwards at D. in E neland he did deliver him 

the Caskets with the Jewels, & c. and 7 horpe was of opinion , that that 

which was done in Brittais was not to the purpoſe, if they were not of 
ſech value in Ex gland, for the Com mon- law cannot trye it, but Fitæ. doth 

not report that Kying H. 41 E. 3. 3. Filæ. Accoumpt 23. 

Where a Writ was to be abated becauſe the plaintiff was made a Knight 

pendant the Writ; It is no plea that he is beyond the Sea, and was, & c. 

nor that he was not within the 4. Seas made Knight, & c. but he ſhall plead 

that he is not Knight, &c & qe V bat fhall be done if he were made a 

Knight beyond Sea for that doth appear.7 H.6.17. Iſſue 46. 
ote by Huſſey chief Juſtice, where an Action is commerced in the Spi- 

ritual Court, and upon that matter comes in Hue tria ble by our Law, 5 

it ſhall be tryable by their Law; as if a man ſue there for a Horſe deviſed, 

anda giſt in the liſe of the Deviſor is pleaded , it ſhall be tryed there, & 
contrario, where the Action is begun here, ard a ſpiritual thing comes in 

Ifive,it fl:all be tryed here, as ability ofa man dead. Ard u here the Origi- 

nal be gir sin Exg/axd, ar d the reſt is to be performed. in anotker Realme, . 

vet it {] alte tryed here, as a Contract to ſerve me upon the Sea, or 

bey ond tte Sea, or purebaſe of Bulls ſre mene, thefction ſhal be brought 
here & tried. Ard if it be pleaded that one was born bey ord Sea, and the 
other ſaith, that he was in Exgland at D. he ſtall not traverſe, becauſe the 
other ought to maintain that he was born bey ond the Sea, and traverſe 
the birth in Er gland. M. 1 R.; 4. Tryal. 29. Vi. 15 E 4.15. That he who 
pleads perl! n.:rce Col diticn te bring Buls to ſerve in Ne mandy, &c the 
other ſt all aver iat he was then at D. in Erglaxa, without any traverſe, 
as of the birth beſore tecauſe by ſich traverſe it ſt.culd ke tryed beyond 
Sea; Ard (teſt; ſaid, thatifathirg to be Cone beyor d Sea, cometh in 
Iſſue, it Rall te tryed by preofes, & c See 15 E. 4. acc. | 
And it is ſuff cient to ſuppoſe the Contract bepun here, though it be 


c. Part 47: in” 
Dewdalli caſe 


falſe, if it begin rot upon a Deed tearing date beyond Sea, 48 f. 3.3. P.2.8.Elix, j 
But if it be confeſſed to be all dor be ord Sea, how 1 ſtall be hentryed B. K. evjuds E 
" ?ace. 


The King brought a Cnare impeait & counted that the Church was void y 
by miſcreancy and ſciſm of a Cardinal, & c. who was preſented to the Pope, C 
Jello, This Court ſſ all take notice of that miſcre ancy, for a Deprivati · arc. 
on after an Appeal to the Court of Reme 11 all be tryed aſwell here in the 


Court of ge King in ſech Writ, as it were in the Arches. And ifa mah be 


48 E 2.2.17. 
I. 1. H 261. 


Kings Enemies in France or Scotlan 4 it ſhall be trye 32 * Dyer 


here where his Landi is; and the Deprivation at Mm, or the miſcrearcy 39: 3 E.. 


ſalbe tryed where the Churchis. as 
M 7 N 2.1 72 7 e rc ar by the Indgement there. 
are inpedit by the King for temporalities void upon avoidaree in 
aeturg one Biſhop cf W. beyord ibe Sea, ard geed, fide ſpecial avoi-- 
| dance- 


= 
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dance ſhall not come in Hue, but generalie, that the Church voi 
E. z. Tryal 47. But if one who hath not Land adhereth to ye Enemies, op | 
if the league broken be pleaded ; or wool ſhipped otherwhere then at Ci. 
les , thele ſhall bz tryed by the Country in Exgland 

County, for Littleton could not tell: H 19 & 4.6. * 
The Wife being received in a Scire facias brought againſt the Hushany 
and Wife, ſaid that ſhe had a Coheir not named inthe Writ , the plainig 
ſaid that ſhe was born at Roos in Scotland out of the Kings allegeance 
the Tenant ſaid within the allegeance, and the Tenant was driven to they 
the place of the birth, becauſe parcel of Scotland was within the Kin 
legeance, and part out of his allegance , and the matter ſhal] be 
the Rolls of the King, 42 E.3.2 Brief.551 


_ could not give any thing in Evidence 10 C. 3. 22. Old V. B. 17. 


pu 
ryedby 

Debt the defendant ſaid, that the plaintiff is a Monk profeſſed at Dig 
Normandy; and it was not allowed without alledging him to be underths 


obedience of ſome in England, for reaſon of Tryal, H.12 H, 4.16, N 
ability.2. | F 


nn IN 


— 


IV. Where Evidence ſhall not be given after the Aſſiſe awardd 
And when after Enqueſt by default, end when after Iſmbs 
ſhall give Evidence to prove the point of his Writ, Aud nba 
Evidences the Jury ſhall have with them, 


a Mortdaunceſter the Tenant was ready to hear the Aſſiſe; Now it 
{hall not give in Evidence that the Plaintiff was born before the matte 
age, for he ought to have pleaded that, and by praying Recogniſance ofthe 
Aſſiſe, he did admit him to be mulier,P.1 2 F. 3. Nori daunceſter, Vi ix 
A.; Baſtardy 1 .ace. 


After the Enqueſt awarded by default in a Qaid juris elamat, the ddenb 


«A Writ of Entire of a Common; The Tenant ſaid that he did nat diff 
and when the Jury did appeare Laycon ſaid to the Demandant that | 
ſhew his Evidences for title to the Common for it was not in the Wit; 
or how you were diſſeiſed, P. 4 E 4. Entire 34. | 3 
In Treſpaſs, they were at iſſue, and one part of fine was ſhewgdio 
Juſtices, and they ſaid chat the Jury ſnould fot have that part, fe 
ty m allhnot have advantage thereof in pleading if it be not /1b 
but by che plaintiff,; conlent it was delivered” 
Enqueſt. 19. ä 


to the Jury 34 


It the plain deliver and Eſcrow in Evidence” to tlie ay | 
was not ſhewed in Court, it is void, and the plantiff ſhatl not have 


ment, although it were in affirmation oftheformer Evidence 10 410. 


* 


1+ H. 4. 17. Fide Enqueſt.37. But the Jury after they are departed tos 1 
houſe together, may come back to ſee or hear Evidence of a thing * | 


— 


* 


ded, 7. 1 


, bur quare in whay 


Hay 
| 157 
A deed not ſealed ſhall not be given in Evidence to the Jury 16. 


Enqueſt and Evidence. 


of they were in doubt at any time beſore their verdict given. 7 26 H. 8. 5. 


It is agreed: that if they agree the ſooner by reaſon of ſuch eſcrowe, or Bill 
delivered them, that all is void. E. 35 H. 6. Examination 17. And it 
is there ſaid, That the Jury ſball be fined, it it be found upon their Exami- 


ration vpon their Oathes,/iae 14. H 7. 30. acc. 


v. i bere Evidence ſhall be of a thing before memory, and the Jury 
foal take noticeof it. 


Confirmation of King Hen. 2. made upon his grant, which was be- 
Afr he was King is not pleadeable , becauſe before time of memory, 
yet ſuch debts may be given in Evidence, upon the general Iſſue, 12,H.4. 
Avowrie 58. 3 

Annuity claitned by preſcription, The Defendant ſhewed that there was 
an agreement between the Predeceſſor ofthe Defendant and the Predeceſ- 
ſor of the plaintiff without the Covent, that he ſhould have the Annui- 
ty, vc. without that, that he was ever ſeiſed before that time, time 
out of mind, c. And ſhewed that that was in the time of E. I. and good, 
So he made the Jury take notice of a thing done in the time of E. 1. MA. 20 
H.6.3. Preſcription 6. the matter was in a Replevin. See 33 H.6.31. inan 
Annuity. | | | 

At the Common Law before the Statute, Preſciption to the Jury was, If 
they had not conuſans nor information to the contrarie, nor their Aun- 
ceſtors nor other perſon. So at this day if nothing to be ſhewed to the 
Contrarie; But the party may ſhew that the houſe out of which the An- 
muty is demanded by Preſcription , was erected in the time of King aba, 
or after the time of Richard the 1. and ſo cauſe the Jury. to enquire of a. 
thing out of their remembrance.And note, that for that cauſe the plaintif 
would not ſhew the deed in Evidence to prove. the Annuity. P. 3 4. H.6: 
36. See 19. H. 6.75. ; 


* — — 1 
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VI. When Evidence ſhall be given upon an Enqueſs of Office. 


A Prior 
ught , forwith the youchee had an Extent, and ficut alias to ex- 
4 beck ads, and the Prior the Tenant dyed,and the Succeſſor prayed. 
- e might not be put outi without Summons , Malm. upon this Writ. 
1 may ſhew his Evidences at the day of execution of the Writz 
A atterwards the Sheriff ſhall extend the Land. M. 12 E. 2. Extent. 6. 


©1240 bas 


did recover in value; and the Sheriff delivered him more then 


* 


Where 


1 


Enqueſt an i Evidence, 


—— — 
— — 
— 


© wy ow + 


Where the Enueſt ſh ill: dem inded, or 4 yd, and for ai 7 | 
| delayed, and where dam iuuded upon a peymn. 6 


14 $3, 
. tz! 
Sm 


I. in any Action the Defendant do demur in Judgement to parcel aui 
other parcel are at iſſue,no Proceſs ſhall go to ſummon the Jury illth 
Demurrer is adjudged, M.zR.z2.Enqueſt.2. And ſo ic was adjudgeſ 
Waſte. 48 fl. 3. 1 5. But there Bel lar held in Waſte & Treſpaſs Aud fr 
he was then but a Serjeant, and 11 H. 4 5 agrees with him, and 7 zn 
but there the Judgement ſtayed till the D:murrer was decided * 7 

In Aſſiſe, the Tenant pleaded a Recovery, and the eſtate of the plainif 
was mean, and they were at iſſue upon, Not Compriſed, &c. and Procek - 
went againſt the Summons and Veiors; And the Jury were demaunded,t 


. ew = 4 6. ww ., v 


theend they might(as it ſeemed be amerced )if they did not appear, andif 
they did appear, then nothing was to be done, until the matteralay 
was decided, as if a matter in Law be pleaded, if Aſſiſe lye in the Ge 
the Iuſtices uſe to adjorne the Aſſiſe from Gay to day, ub 
every day the Jury ſhall be called; — their Verdict ſhall not betakeai 
they come, till the matter in Law be determined, 41 E. 3.11.48 Aff. 1 
Although the Jurors do appear, yet none of them ſhall be dem 
upon a peyn, unleſſe the party pray it, 4 H 6. 2. Pein 1. And wheretly 
do appear and are pricked, and the time is paſt, and the Array beings. 
firmed day is given, and the next day one of the Jury doth not come u 
the parties wil not demãd him upõ a peyn.Choke ſaid, That it is the C 
in Aſſiſe where a Jury appeareth, and afterwards maketh default, that 
ſhall not be called upon a peyn but at the prayer of the party; and 
pein ſhall be to the value of his Land for a year. Daxby agreed ast 
value of the peyn; and ſaid that he was to be demanded upon a peyne 
afterwards he cauſed other of the Iury to be demanded, and the Enqut 
remained for want of Jurours, MH. £.4.39. Peine 2. | 20 
In Aſſiſe, aJurour was called upon a pein to the value of his Land iii 
year, becauſe he was in the Hall and came not; and becauſe no Jutor 
ſhall looſe any thing, if not the Enqueſt do remain for his default; A 
this Aſſiſe did not remain for his default, but becauſe there wer H 
of the Jury which had the view, therefore he did not looſe the 


of his Land although the parties do not pray it, or challenge him 
chat for his contempt. But if he had not appeared before, yet the Jane 
may enquire of he be in the Hall without the prayer of the parties 76 
28. Challenge 47. And if the parties do ſarmiſe ic, he ſhall be called 
on a peyn, 48 E. 3, 30. | | — 29 : 1/08 
If two Pannells are to appꝛar upon an Iſſue in 2. Counties, and ofor 


Enqueſt- and Evidence. 


et the others ſhall be called vpon a p 


| I, but one doth. appear, > Calle 
22 prayer of the parties, a the ſame ſhall be tried by two of 


pa | 
lury,48 B.3.30.Er-queſt 42. 
theother lurfgtu z upon a pain, It was teſtified that they wer ein the 


A lury was de j . y were 
Town, by which the pain was forſeited, and now the Plaintiff did ſur- 
miſe, that there were enow of others in the Town to make a full Jury: 
and becauſe the pain is forteited at the prayer of the parties before, he 
was not admitted to ſay ſo, for if a full Jury ſhould be, the King ſhould 


loſe his Fine, but if the other bad not been called upon a pain, it had 
been otherwiſe, 30 4. 3.Enqueſt 30. and T horp would not call them in 
an Aſſiſe upon à pain at the prayer of the party, and that was hol- 
den to be againſt Law, 30 eAfſ. 42.Enqueſt 51. 


— 


— 


VIII. V here the Enqueſt ſhall be awarded by de fault, and where 
not, and where Diſtreſſe to hear the Judgement ſhall be a= 


__ warded. 


N Waſt the Defendant pleaded to iſſue, and at the Venire facias retunn- 
1 the Defendant did not appear, the Enqueſt ſhall not be taken by his 
default, but a Diſtreſſe to hear Judgement, H.18 E. 3. Enqueſt 3. 
See of this matter the Stature of CMarlebridge, cap. 14. and Feſt 2. 
cap. 27. | 

Das did avow for a Rent, and after Iſſue the Avowant made default, and 
the Jury came to the Barre, and yet no Enqueſt was taken by default, but 
a diſtreſſe to hear Judgement, becauſe it is the firſt day after the Enqueſt, 
but if it were the ſecond day, the Enqueſt ſhould be by default, P. 20 E.3. 
Engqueſt 11. dS? | 

Upon default in a Quare impedit, the defendant made default, they did 
not give Judgement without a Diſtreſſe ad audiendum udicium, but the 
Diſtreſſe was not entered, but the Summons onely in Error, H.15 E.3. 
Error 72. 

In Debt at the Capias they were at Iſſue, and the Defendant by main- 

riſe, and appeared not, the Enqueſt was taken by his default, and the 

was good without Proceſſe againſt the Main Pernors, 38 E. 3. 14. 
but A1. 13 H. 2. Proceſſe 192. contrary Proceſſe againſt the Main- pernors 
and not the Enqueſt by default, and in ſuch caſe after iſſue no Eſſoin nor 


In Accompt, the Defendant being outlawed, had a Charter and Sci- 
re faciar, the Plaintiff declared, and they were at iſſue upon traverſe of 
the receit, and day given without ſureties by negligence, at which 
Gay he did not appear, and the Court awarded a Writ to take his body, 
andthe Enqueſt was taken for his default, H. 18 E. 3. Exqueſt 4. and 
il at the Exigent the Defendant bad traverſed tlie Receipt, and found Sure- 

2 2 ties, 


I. * f 
Enquaſt and Eoidence.. 
ties, and aſterwardsmadedefault, the Enqueſt ſhould be by his defaule, v2, 
E.3 Enqueſt to. See tliat a Capias was awarded in ſuch Caſe; avs 
dum 7 uratores,& by ſome he hath loſt his challenge, H.22 E. 3. procoſſ 15 

Debt upon an Obligation againſt an Executor, who pleaded fi yy. 

miniſtred, and at the Vrnire facies returned, he was eſfoined, and Ut 
day he was eſſoined, De ſervitio Regis at which dag bee did appear hy 
Attorney, and did not warrant the Eſſome, for which the Plaintiff 
ed damages for the Enqueſt, but the Enqueſt ſhall not be taken by 
for that is a double penalty, yet in treſpaſs the Plaintiff ſhall have the br 
& the other in the Kings Bench, but that was ſaid was not like in debt i 
E. 3. Enqueſt 8. But at the Y entre fathas in a Quia furis clamut the Attor. 
ney did caſt an Eſſoine, and that was quaſhed, and the wanted 
by default, and not{challenged after, 10 E. 3. 32 Enqueſt 47. Mn x 
Writ of Ward he came by Proclamation, and pleaded to iſſue, and the 
plea was without day by protection, at the reſummons the Defendant was 
eſſoined ofa common Eſſoin and afterwards of the ſervice of the King 
and the day made default, and Hill award a diſtreſſe to hear the u, 15 
E: 3: 3: uagment 130. 

In a Writ of Ward, the Defendant pleaded to Enqueſt, and the Nei 
was without day by protection, and at the Reſummons the Sheriffdid - 
turn, that the Defendant had nothing, yet the plaintiff had not the f- 
queſt by default. 1 | 

Re-attachment in Treſpaſs, the Plaintiff and Jury :did-appear, ad 
the Enqueſt taken by default per Curiam, Bryan, it ſhouldnot be byte 
fault upon reſummons, &c. penny contrary, and ſaid, that ſuch (af 
was ſo ordered before him in the Kings Bench, A. 1 K. 3,4. 

In a perſonall Action the Defendant at Ni prows made default, and 
that was recorded, and afterwards a ſtranger caſt a protecionforkin, 
and that was recorded, and ac the day in Banck the protection was 17 
ed, and thereupon the Plaintiff had the Enqueſt by default, and ite 
Defendant had appeared at the Ni Prius taken by Attorney, andaki 
protection, although the ſame were repealed after, the Plaintiff 
have the Enqueſt , but not by default, 4 E. 4.1. Enqueſt 23, 316 
20. Enqueſt 28. 11 H. 6.14. Niſi prins 3. But if he make the 
day in Banck, it ſhall be by default, 21 H. 6 20. Equeſt 28; Nut iche 
Defendant had made default at the Niß prius, and without rec a 
it, the protection had been caſt and repealed in Banck. It ſeem ile 
queſt ſnall not be by default, 14 H. 6. 2. Niſi prius 2. þ 

In annuity they were at Iſſue, and at the day which the Eq 
the Defendant did not appear, and the Enqueſt was awarded ſot ha 
fault, 7 E. 3. 22. Enqueſt45, 3 

Attaint in Middleſex of a falſe Verdict in a Precipe brought in 
againſt T. and the Sheriff returned that T. had nothing. Now the F o 

riff ſhall not have the Enqueſt by his default, but a Writ to the 


3 ; 4 


Surrey where tbe firſt. Writ was brought 42 4.14. 9 


© 
„ 


? 


the 


— — 


at the day of the Diſtreſle againſt the Grand Jury in Attaint; 
8 Mb default of thoſe of the Petit prays P.22 E 41; 
Soar the day of D * e againſt the Petit Jury, where many of them do 

r. 12H 6.6. | | 8 4 

N according to 42 Af]. That an Attaint ſhall not be awarded for 
default of the LEnant, W ere he Was not ſummoned, if he hath any 
thing in another County, for which Proceſſe upon the Teſtatum iſſued 
into {orwwall, T. 21 B. 3. 18 AHttaint 37. 


An Appeal of Rape, the Defendant pleaded not ouilty, and becauſe he 


appeared not, ( apias, Alias, Pluries, and wn, wy awarded, and if he ap- 


- 


pear and render himſelf pendant the Exigent, he may endeavour to make 
the Enqueſt to appear again, for it was without day by the Exigent, and 
they would not take the Enqueſt by default in Caſe of Felony, 16 Af. 13. 
Cron. 173. 26 A. 51. Coroy. 196. where he did eſcape after not guilry 
pleaded. vide Stamford 70. | 


And note, Proceſſe ſhall be ad audiendum pudicium, but by Stamford 


70. in 16 A. 13. 4 Capias ad audiendum [uratores, according to 19 KE 
3. Exigent 10. | 


A Writ of Meſne againſt three, upon not diſtreined in their default, at the 
Ni, prins they did not appear, for which the Enqueſt was awarded for | 
their default. Finchdey, In an action reall,as Meſne, Cuſtomes, and ſervices: 

and Quid Iuris clamat, the Enqueſt ſhall not be by default, but a diſtrin- 


gas in lieu of a Petit Cape, Skipworth, here it is well taken, becauſe up- 
on not diſtrained &c. the Aquitail is confeſſed, and the Enqueſt is to be 
taken for the dammages onely, ſo perſonall, and that ſeems to be the o- 

inion of the Book, for the Judgement was given upon the Verdict, and 


be ſaid in a Quid f̃uris clamat upon a Fee claimed, and afterwards he 


makes default, that the Enqueſt ſhall. be taken by default, which Green 
denyed ,and ſaid, that he had forfeited his Land, M. 30 E. 3. 28. Receipt 
12. but ſee before in a Qid luris clamar upon ſuch a Plea, the Enqueſt 
awarded by default, 7.10 E.3.32.Exqueſt 47. | 
Precipe againſt two, at the Ni/prixe, one made default, Petit Cape 
ſtall be in Banck, and not the Enqueſt bydefault of his Moiety. rere 


355 


of the other Moiety, 24.12 H.6:, and before or after Ifſueinarealladti- > * 


on ſhall iſſue a Grand or Petit Cape, and the Enqueſt ſhall not be by de- 
fault, 7. 37 H. 6. 31. F# | 
Detinue, they were at iſſue with the Garniſhee, who made default at 
the Niß Prius, and a Protection caſt and repealed in Bank, and the 
Plantiff prayed. Deliverie of the Bond, becauſe this is a Default 
at the Nip Prins although it bee now repealed, did fave the de- 


fault at the Niß pris, otherwiſe it ſhould be „if the Protection had 


varied or been inſufficient, becauſe there it was never good, 4 H. 6. 
9 Detinue 3.20 H.. 20 See, it is holdei.that he ſball be condemned, and 
8 not taken by default, 8 H. 6 5. Condemmnatiion 2. 


tlice was traverſed, and Proceſſe was againſt the Guardian of the 


Z 2 2 Land 
9 


Vide 31 H.7. 
2 5, Seems by 
the Law to be 


otherwiſe by 


Rrad, 10 H.. Debt upon an Obligation, a. defezance was pleaded upon Condit 
2.4 H.7.5.16 they were at Iſſue, the DefendMnt made default, upon which the 
8.7.4.37 H. 6. taken, found for the Plaintiff, where it ſhould not be taken no morethe 


17.7 E. 4. 8. 


fault after a Deed denied by the Court in Debt, 9 H. 5. 123. 


upon Dæxeſſe pleaded, and default before Iſſue, proceſſe ſhall be al 


Enqueſt and Evidence. 
Land aſſigned by the King and againſt the Enqueſt, and the Guandygigy 


not appear, for which the Enqueſt was taken, and Execution a 


29 Aſſ.43. Livery 10. | | We... 
In an Annuity upon a Deed denied, and default after a Diſtringss iſ 
ed ad audiendum judicium, and he appeared not, and Judgement =} 


ven, H. 6 E. 2. ludgement 230. and ſo the party was condemnequpog 


* —_— 


— 


— 
3 


IX. More, Where the Enqueſt ſhall be taken by default, aui u 
a mam ſhall be condemned for default, or for not Pleadin, 


Writ was awarded to enquire of Waſte againſt the husband and 
wife, and at the return ſhe prayed to be received, and the ſame ws 
counter-pleaded, and at the day given ſhe made default, for which judpe- 
ment was given without any Enqueſt, T.15 E. 3. Iudgement 191. 

If in Debt, Accompt or other perſonall action the Defendant pos 
Releaſe or Acquittance, and afterwards doth not appear, he ſhall be con- 
demned, bur it it were arbitrement, payment or other matter in fact tbe 
Enqueſt ſhall be taken by default, 5 E 4.6.Condemnetion 4. T. 37 H. 6.3l. 
45 E. 3. 1. Condemnat ion 14. 1 H 7.1. But if upon ſuch default, after 
leaſe pleaded, the Enqueſt be taken, the ſame is well enough, 42 Ez.. 
Condemnation 12. the party was condemned by default after Dureſepl 
ded, M. gH.5.13 Condemnation 7. M. 11 H.4 32.P.14 E.3.(ondemus 
on 18,8 E.3.55. 9 E. 3. 27. 15 E 3. (ondemnation 27. 5 E.3.Cmdue 
tion 24. | 

A Scire facias upon a Recoverie againſt two Executors, they were 
iſſue (it doth not appear what the iſſue was) and upon default of 
Judgement was given, T.21 H.6.45. but fee 21 H.6.7. that the Iſſu 
becauſe the Sheriff had levied the money by a Scire facias. | 


upon aReleaſe pleaded. Green, the Judgement ſhall be upon the defailt, 


and not upon the verdict, and ſo it vvas, ich. becauſe the Enqueſt d lilen 


vve may have judgement upon the verdict, P. 32 E. 3. Condemwdtm.17- 
Upon default after Dareſſe pleaded. the Enqueſt ſhall be by default ande 
Diſtrin gas ad audien dum f uratores, but upon a Releaſe pleaded, 

gas ad audiendum judicinm ſhall jſſue, H. 13 E. 3. ( undemnation 21. M 


endum judicium, as if the Defendant came before by Capias, U. 
ſhall iſſue ad audiendum judicium, and if he doth not then appear, Qu 


vvhat ſhall be done, M 1 1.H.4.32. Condemnation 10. 2 
And upon Infancy pleaded in Debt and default made at the N5# ** 


2 


| Error. 
the ſame was recorded, and at the day in bank, had a Diftreſs ad endiex- 
dum 7uratores, and at the day of the Ni6 privs, you ought to have preyed 
the Iury, H.$E3.55.Condemnation.23, ' 

But ſee contrary, Diſtringas ad andiendum 7 udicium awarded bereup- 
on Non ſana memorie pleaded, Hill ſaid, Now ſane memoria is no Plea of 
ſelf, 5ge 5 E.3.90.Condemnation.25, 
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ERROR 


. And when it muſe be brought, and in what 


Courts. 


Writ of Error; is Writ which lyeth either for the plain iff. 
or for the Defendant where an Erronious Jud ban. is 27 
ven, in a Court of Record; or in any other os Court... 
who have power or juriſdiction to hold 'plea of any | 
ſumme aboye forty ſhillings , or of any Treſpaſs rother 
N damages do amount unto forty ſhillings, 
. . „. 20. 6. r : 
_ H.17 H.6.27. A Writ of Error was brought againſt Executours; and 
it was ſhewed that upon Ni prius in London it paſled for the Defendants 
and day 2 , till 15 Hillaris, at which day there was Judgement given: 
forthe defendant. And the plaintiff brought a Writ of Errour,which bore: 
two dayes before the fourth day after quindena Hidlar ii, and whether 
udgement were ſo paſſed, that Error did lie before quar to die, was tlie 
Queſtion, And the opinion of the Court was, that the Writ was well. 
| br ought, and it ſhall be as if the Judgement were given the firſt day; but if 
Writ of Error had bin brought before the firſt day, thenthe ſame liad 
not bin good, becauſe there was then no record of the judgment, yet . 
of that. For that in 3H.9. A writ of Error was brought before 75 Judg- 
ment was entred, and it was holden by the whole Court to be good, and Vi. 


33 


33 H.6:46. Tiiat the 
but of Curteſie, 


ent be given in an Aſſiſe before Juſtices in the County dg 
if Error be therein the party may have his Writ of Error returnei 
in the Court of Common pleas, or in the Court of King Bench at the l 
ction of the party, vi. old N. B. 55. acc. 

In 9 Elix. Dyer 250. A Writ of Error was bro ht in the Comagy 
Pleas upon a Judgement given before Juſtices of Aſli in the County d 
Afonmouth , and the Defendant in the Writ of Error did demurre ii th 
Juriſdiction vis. that they had not power to hold plea of Error wa, 
Jedgement gi ven before Juſtices by the Kings Letters Pattents and 


upon long debate it was the opinion of all the Juſtices ; that the Mui 
Error did not lye. 


A. Juare impgadit was brought againſt the Biſhop of Saliſbump dhe 
Incumbent; Verdict paſſed beforeJuſtices. of Aſliſe for the plaintiff er- 
upon Judgetnent was given for them, ind a Writ awarded to je Mate 
politan, and a Writ of Fieri facias to the Sheriff for the Damages, thee | 
tendant notwithſtanding brought a Writ of Error to remove the Recor 


in the Kings Bench, and had alſo a Smpex{edeas to the Sheriff, and iin. 
wards aſigned Hr tor g Dyer 65. Man Sce like Eu 5 


- 
- 


5 H.6.28.Hel-the Kings Bench upon a Recoverie in an Aﬀiſe, and the Judgemeny 4 


lebrands caſe, med, 23 Elix. Dyer 375. «| 


A writof Error In 2 K. 3. 1. The. caſe was, that 3. men did recover in an Aſſiſe gu 
was brought in g and others. B. and the others brought a Writ of Error in the uy. 
— „Bench, pendant which Writ, one of them dyed;and the Court hayingw 
verſe a Jude: notice of his death, did reverſe the Judgement after yards thoſe 

avext given in covered in an Aſſiſe „ and apainſt whom the Judgement was 

the ſame court: brought a Writ of Error in e ſame Court, and aſſigned for Errotiu 
.and v4 Error gne of thePliiatiffs in the firſt Writ of Error was dead, and one oſſꝭ 
al beet; Queltions in that caſe was, Whether a Writ of Error dil lye inches 


the parties was Court before the ſane juſtices, upon a judgement given in a Writ af * 
a iſſuethat up-ror , by themſelves. in the ſame Court; and although it was fu 
un the <:ſiringas ly objected , that the Judges of che ſame Court ma reverſe a lu 
* ag — ta ment which is given there by themſelves, as in Caſe t ey may N 
— wget ”a ludgement where a Proceſs of Outlawrie erroniè emanavit; r 
ſuch was «- make void a Fine which is levied of Lands which is Auncient Dem 
warded uon their Court, and the Lord reſtored to his Writ of diſcent, yet th 
the __ opinion of the Book here, and after the opinion of all the Juſtices, # | 
= Fry Ph Rz. 30. was, that a Writ of Error, upon a Writ of Error to reverſe a 


the ſame was ment given by the ſame Juſtices in the ſame Court would not lye Vi { a 
the act of the brum. | 


Officer, and xot 


the Judges, it was adjudged that they might reverſe the ſamt, and amend i be Roll, and it was ſe 


the many caſes pur , where the 7 udges may reverſe a Fulcement for Error ws 1 
other Cauſes intheir ow court. 6 jen] s / | 's J. 


. 3? 5 
: k 
. 4 #1. 


5 Erro 379 


15 E. 4 Bil. If a Retord be removed ont of the Court of Exc 


5 * 
into the Exchequer Chamber, by Error; when Iudgement is given, all 
— yo Execution ſhall be awarded in the Exchequer : but that il E. 3. £apa2 


ſeemes to be by the Statute of 3 1 E. 3. which gives the Writ of Error of 
Error in the Exchequerr.. ä | 


ä — * 
— 
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II. When a man may afſigne Errors in Fait; and whennot, 
- and What Matters in Fait may be alſigned for Error. | 


INa Writ of Error bropgat by the Uncle andthe Nephew upon a Jydg- 
ment given againſt the father and the uncle in a Writ of Meſne brought 
againſt them of Lands in Cavelkinde. This Quin did are: whether 
they might aſſigne for Error, that the Father Fed, xdantthe firſt Writ, 
becauſe the ſame is matter in Fait which che Uncle might have pleaded - 
and have abated the Writ and it was holden that foraſmuch as the mat- Note 18 E. 4 
ter proved the Writ abated; that the ſame ſhould be admitted. Bur ſee *® by Choke 
there by Burton, , That if the, matter had proved the Writ to be on. _ ago 
abeatable, by taking of a husband pendant the Writ or the like there it yon * 
had bin otherwiſe Hide 19, Af. 8. Note out of that caſe. 2.things.  '1. That «ny time pen- 
a Iudgement held againſt a dead perſon is not void, and 2. That by death Aan the u rit, 
the Writ is abated. N be isi: 
abated and jet 


be ; [12 
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Record made appear, yet the opinion of the Juſtices was, that it u 
"Courſe; and the not doing of the ſame was.Error, for it was ſaid things. 
aps the Plaintiff had releaſed. after the darreis 0ontinuexce , adit 
mention were of the Continuance;, he could nothaye advantage. 
and the courſe of the Prothonotaries ought not. to-prejudicethe pany 
and if one or both the Jurors which were firſt ſworn , ſhould" at the 
cond day be challenged, the party could not then ſay, that they 
before ſworn upon a Record, and if one Juror were withdrawn ag 
firſt day, if the fame were not upon Record, at the ſecond dayhe nigh 
be ſworn again, but it was agreed that in a Precipe quod reddat and 
the like Writs, when a Plea is pleaded, then it ſhall be entredi 
cord, and there Proceſſe ſhall not be awarded to ſummon the juni 
the parties be at iſſue, and when iſſue is joyned, it ought to head 
upon Record, and then Proceſle awarded. "_ 
Note, it was holden by the whole Court, 15 Af.8. In a ſalß. 
.ror, that the Judges ex officio ought to reverſe the Judgment ff 
22 the party had pleaded and admitted, the Writ goodii 
Caſe there was, that an Aſſiſe was brought againſt one Gu 
Church of B. and pendant the Writ the Guardian did religh,wlth 
Writ was brought againſt him, not naming of him Guard "3 
n t our brought a Writ of Error, and alledged Wen 
oreſaid for Error, and it was adjudged chat che Writ of Ertrag 
brougit. e - 1 
Iudgement be given in the Court of Common Pleas, or inthe 
Bench; and the Record be removed in another Court, there the 
may aſſign any Error in matters in fait, but if he do aſsign Errol 
and aſterwards hath a Scire facias againſt the party ad audienduw A 
there he cannot aſsign for Error and matter in fait, as in the Cale 
1. after a Scire facsas brought, the Plaintiff cannot aſsign for f 
* one of the Plaintiffs in the cauſe where Iudgement was given was 
ther at the time or befote Iudgment was given, F. N. 3. Gn 
E. 3. 24 Fitz, Error 10. | 1 
In 22 E. 4. 46. A Writ of Error was brought in the Kings bent 
verſe a Iudgment given in the Common Pleas in a VVrit of D 
aſsigned for Error, that the Tenants in the Writ of Dower a 
dy Attorney, whereas no warrant of Attorney was ente red an H 
Writ co certiſie whether any warrant of Attorney was ente 
and there the opinion of the Court was, that he came too ene 
any ſuch Error in fait, becauſe that ifa Writ of Error be once 
the Record be removed, if the party will aſsign any Error, Wut 
ter in fait, he ought to aſsign the ſame before any Scire facsas mu 
againſt the defendant, and in the principall Caſe it was ſaid, that tit 
had brought a Scire fuciar, and the entrie of the Warrant of 5 
is matter in fait, and ought to be certified by others then by then 
who certified che Record, and by bringing of the Scire facius . 
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ty de bad Affrtzed the whole Record, and the partie cannot al- 


T tee the want of warrant of Attorney to be diminuced, for Diminution 


is where the party ſaith, that the originall, the Grand Cape, ot the Exigent, 
is in the infertour Court, and if there be no warrant of Attorney, then the 
ſame cannot be diminution of the &ecogd, for if it ſhould be diminution, 


then . to be of a thing which is ineſſe, which is contrary to what 


- the party imſelf afixmerh. 12 | 3 
 In5:H.9, 4. A vrit of Error was brought upon à Rediſſeiſin, and the 
Error aſſigned was, that whereas the Shexiſſe had returned that at the 
place 
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262 Error. | 
it che party upon the Exigent ſueth forth a Writ of Error and 
the Outlawry, he ſhall not © he putts anfiver; 7 H. 7.5 Ir. = 


Gutlawry 44- aro. 


. 


9 
8 
— — — — —— 
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Where man ſball plead in Nullo eſt erratum, & e contrs wt | 


where the Ples ful eftoppe the party to ofſign au 
tion in the Recbrd. 


Net that when an Error in fact or any thing which is no part ge 
ell of the Record is pleaded, there A5 ſuch Caſe to pe 
. eſt erat is no Plea, and the reaſon is, becauſe thoſe matizng 
by the Country b jury, but where Errors are aſfigned whichy 
— * Record, there is a Demurrer upon the ſuf iency of th 
matter aſſigned, and a Confeſſion of the Record to be ſuchi i 
ted, there the party ſhall not after be admitted to alledge Dimuntiondf 
the Record, becauſe the ſame is quite contrary to what the ban der 
| hathadnirred, vide 9 £.4.32.b. | 
Note, it was holdentin the Kings Bench by all the Tuſtices, thatif 
Defen t plead in Nullo eft erratum that he ſhall not aſiermth 
* — becauſe they are agreed that that is the da 
demurrer upon it is whether the matter alledged be Erroto 
E. 4. 25. Alſo it was holden by the Court, that a man cannot 
Himnrion of any thing which. appeareth in | the Record to be true.” 
In 28. H.6.10. Ina Writ of Error upon a Judgement in Al ly 55 
Plaintiff aſſigned his Errors and prayed a Scire facies, the Defends 
peared and — i in Nl. erratuw eſt, and thereupon Gy 
__ another Term, at which day he appeared and 
ap red in the Record that they were at iſſue upon ſ 
ee ef the point of Aſſiſe, whereof the one w-N˖ʒ 
red nor any thing Bund thereof in their verdict, and yet the JW 
had aſſeſſed damages for the whole. The Councell of the D 
ledged Diminution of the Record, and prayed the Record mi ht | e (0 
tified; it was there holden, that the party could not 8 
of the Records, becauſe ke had admitted the Record | 
the Feire facies returned had leaded, although it was obje6 = 
parties might as well alledgo Diminution in another Term, as MN 
might aſſign new Errors in another Term, but the opinion Frets 
that for as much as the Iudgement and damages was given for the 
Land, whereas nothing was ſpoken of one Acre part of the Land, BY 
Verdict, that the ſame was Errour, and the Judgment was there 
verſed, and there it was ſaid by Danby, That if a 4 
beoughs, if the Tenant r Pleas, and one of 


gsa SDPE Pursss 


is ſpoken of the other plea, if judge ent be gl- 
r, and ſo in Aſsiſe, if the Aſsiſe be taken tor 
dgement was reverſed, and 


bert, it is erroneous for the whole, and rhe ju ric 
ſd the lledging enn Ca fn was not allowed of, note Mr. Fitæ herbert, 
in 


this Caſe, for which of the points the judgement was 


A Writ of Error was brought in the Kings Bench of a judgement gi- 
_—_ ; fi of the © Foie Brgy — 
commanded the officer urt to an one to appear at 
the next Court, vir. dit Marti: is Fefe Santi Edmunds &c. — 
the ſaid Feaſt vvas dis Mereurii, ſo as no day vvas given to the party, the 
Defendant did alledge diminution of the Record, viz. that it vvas com- 
manded the Officcer that the party appear at the next Court, viz. die 
Marti: 16 die Juli anno quinto, nunc in Feſto Saniti Edmunds & c. ſo 28 
theſe vvords Saniti Edmnndi vvere void, and prayed a Certificate of the 
Record and diminution, In that Caſe it vvas holden by Billing and Ner- 
un, that a man cannot alledge diminution of a thing vvhich is contra 
to the thing certified, but othervviſe it is of a matter vvhich ſtands v 
that which is certified, and that vyhich is alledged for diminution in the 
principall Caſe is not contrary to the Record vvhich is ſent, but proves 
that parcell of the Record is left out, and there it is not ſufficient, and a- 
terwards the Plaintiff faid, that the ſixteenth day of Iulii, anno quinte 
Regis, vvas die Mercuri &c. 

Where a Writ of Brror is ſued in Zenden, of an Error vrhich vras in 
the Court before the Mayor, ic ſhall be tried at Saint Martine, and then 
the Mayor and Aldermen ſhall have 40 dayes to adviſe upon the Record, 
and then the Recorder ſhall certifie it ore tenus: But Quare vvhether the 
parry may alledge Diminution of a Record out of Loxdox, vvhich is certi- 

by the Recorder ore tex#s ; for that vvas argued in the Exchequer 
P34 H. 6. 42. and divers opinions vyere there holden concerning the 


Note, that itis holden, 11 H 4.65. by the vvay, that a man ſhall not 
Diminution of a Bill vvhich is ſealed by the Iuſtices, becauſe the 
ſame's not parcell of the Record, untill the Iuſtices have certified it; and 
ſoſee 23 Bl. 4.45. That after a Scire ſacias ad audieudum Erroves, à man 
(hall not alledge an Error in ſuit, or Diminution of the Record. 
"An Action upon the Caſe was brought upon an Are Error aſſign- 
ed ms becauſe that no place was limited where the payment ſhould be 
mae the Original! was, that the promiſe was in conſideration, that the 
Plaintiff did lend to the Defendant ſo much, he at London did promiſe to 
pay theſameto him again, and in the Caſe there were two Originalls, 
which bore dare the ſame day, and in that Caſe Judgement was given for 


the Plaintiff, and the Defendant brought a Writ of Error and alled 


82 » a 


Dminution of the Originall, and then the other Originall u i 
| . * ginall WAS ce 5 
the Defendant in the Wirit of Error ſaid, that the Originall upon 
Aa 2 2 
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which | 
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which the Recovery was grounded, was un- Originall which had 
certain, and upon long debate of the Caſe, it ab folve 
Judges, that the ſame was the true Originall which did affirm the: 
ment, and which did agree with the Proceedings, vide 18 f 
Trin.1623 Bower & Tones Caſe adjudged. | >: = x.._ 
In Hays: and. Crouches caſe, Tr. 21 Jac. which was entred . 19 
322. the Caſe, was, Haines brought a Writ of Error againſt Cay 
reverſe a Record upon a judgement, which was given inthe Cg 
pleas,” the Originall which was certified bore date, Tris 18 fag, 
Cjectione firmæ was * Trin. 18 facobi, for an Ejectmem 
was made in Jeptember following, and the ſame matter was au 
error, and the party had a Certiorare to remove the Record 
which Diminution was alledged; for that the originall upon which 
ment was given, bore date in Seprember, which was after the ec 
It was faid by the Iuſtices, that the Originall is no parcell of record hs 
if error be aſſigned it muſt be afligned in the Diminution, for en 
m6 H.7 16. to alledge any thing an a record is void, Md 
Caſe the ejectment being after the firſt originall it was. holdeathad 
fame was well enough, and if two originalls be brought the Counull 
intend the judgement co be given upon the originall which is warranted 
by the — and they ſhall judge thereupon, and che Judge 
not ſuppoſe an error. „ 
Hill. 13 /acobi in the Kings Beneh, the Caſe was this, In a N 
brought, the Defendant did avo the taking of the Cattell damage i 
and upon iſſue joyned it was found for the plaintiff, in a three wei 
holden at #inaſor, the Defendant thereupon. brought a Writ u 
and aſſigned for error, that the Entry of the plaint in the Court l 
ſeventh day of A, and that the plaintiff afterwards did decla i 
of taking of the Cattel the 25 of Aay, and whether the ſame waih 


BCE A, 5 294, 


Book of 21 E. 4 66:was alledged to prove the ſame.But in this pra 
Caſe theſe 3 you were reſolyed by the Iuſtices. 1. Becauſe that nog” 


i at 3 
ror or no was the Queſtion: It was objected that it was no Error, at * 
| 


* 


can be entred, but at a Court and the Entry of the plaint in this Calgy 
Meſne betwixt the Court days, and ſo the Declaration was not warraltls 
there being no Cuſtome alledged to maintain ſuch an Entry, that the 
was Error 2. It was reſolved in this Caſe, that after in Kalli es 
pleaded, that the Defendant cannot alledge diminution, becauſe thei 
2 perfect iſſue before, and 3. It was reſolved that a man eannq ie 
Diminution of any thing which appeareth in the record to be tt 
becauſe the Defendant in the principall Caſe did alledge diminutien o 
Record, and by the Record it was certified that the plaint was entii is 
25 of AHay, the ſame was not good after iſſue fofnt and for theſe 
ſes the judgement-was reverſed. | 5 ai 
A man brought a Writ of Error to reverſe a Tudgement given iu 
County Palatine of Cheſter, and the- VVrit of Error bere date he 


3 


Error. 

int was there entred, and whether the Record were thereby well 

rem N. ts the Queſtion,and it was reſolved by the whole Court. 
Aich. 17 Carols, in Dale and mort hies caſe in the Kings B nch, that the 
Record ds pot well removed. by that writ df Error, becauſe if there be 
not any plaijit entred at the ie how can the Proceſſes ac- 
cording tothe words of che Writ be removed, when there is no Proceſ- 
ſes entred, and that failing all fails, but in that Caſe it was agreed, that a. 
Writ of errot bearing date before the Judgement may be good, as the 
book in 1 E. 3.4. is, Pecauſs th t there the foundation ſtands: good, and 
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che uſual courſe of praice doth warrant the fm. 
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Where the Jadges ſhall proceed notwithſtanding a Writ.of Error- 
be brought upon the Judgement, where not. 


L. Debt brought, the plaintiff declared that he had recovered: an annuity- 
* a Grant of the predeceſſor, with a amine paxe within the Grant, 
if the annuity was not payed, and that he brought his Action for the no- 
mine pene, ard the Defendant did alledge that he had brouꝑbt a Writ of: | 
Error upon tlie ſame Judgement, and notwithſtanding the Judges did pro- 
ceed, becauſe it appeared by the Deed that he ought to have the nomine 
pw» for the non payment of the annuity, vide 4 H. 6.3 1 acc. . 
Debt was brought againſt e ecutors, ons of them appeared at the diſtreſs, 
and denied the Deed which was found agrinſt him, the Plaintiff prayed 
Execution, and a Writ of Error was brought, and upon that an aial ve 
canſam nch, fig nifices, and yet the Juſtices;eſpecially Stowe did award that. 
 Exteution ſhould be iſſued forth, 17 E. 3. 45 · Tit. Execution ss. 
In a Scire faciai tõ execute a Eine, the Tenants caſt into the Court a 
Writ of Error. And it was debated whether. it ſhould be allowed or not, 
becauſe that Execution is awarded by the granting of the Scire facias, and 
yet at the laſt, the Writ of Brrer was allowed, for that thereby the hands 
of the Court were cloſed, and if they did proceed afterwards; it was to 
no purpoſe, Jide 20 H. 6. 4. Fitzh. Execnticn 5. and Barre ap. acc. 
| ous Judgment was given in a Writ of annuity, and a Scire fa 
ſar as brought to execute it, the Defendant would have pleeded Error 
which was in the firſt Judgement, and the opinion of the Court was, 
- could not be admitted ſo to do, but that he was put to his' Writ: 
1 Error upon the Originall Judgement; for the Judgement beingin- 
orre the Court ought to award execution, 11. H. 4.4. & 47. | 
In Der e Plaine: 
ue of a Statute, the Plaintiff recovered the Statute, the De- 
vat brovpht' a writ of Error, and depending ther, the firſt plairtiff 
== Executiop upon the 'Statute , ard the body of the defcedanrs 
| | was » 


* 


E 
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Error. 
- vas taken in Execution, the opinion of the Court was, that he could 
be diſeharged out of execution, although the execution was f. ö 
pendant the Writ of Error, for it was his folly that he ſued not ic 
Japerſodias to the Execution, but the opinion of the Court was, thataf 
ter the Writ of Error is fued forth and allowed, Execution cannot hes 
warded upon the firſt] , becauſe by the Writ of Error the l 
cord alſo is removed, and then the Court can do noting, H.6.44. 
In Treſpaſſe the plaintiff recovered, the Defendant bed forth a 
of Error reternable, Menſe Mich and afterwards W 
e 


er Wi 
of Error returnable, 15 Martini the fame Term, and I | 


did ſound to be in delay of the party, therefore the Judges awarded Exe 
cution, but it was there ſaid, that the ſureſt courſe is to ſue fortha Jp 


perſedear to ftay the Execution out of the Kings Bench, and Brak in z 


8 
brid ging of the-Caſe made a wonder that the hands of the aan 
not cloſed by the accceptance of the Writ of Error, 19 H. 674. 

In Detinue the Plaintiff had a Verdict for him for the thing bare 
and 406. damages, if the thing might be obtained, if not, then 20 
ages for the whole, and a Diſtringas iſſued forth for to delivet the th 
demanded returnable, Oct ab. Hillarii, and at the day the Sheriff end 
iſſues, and the Defendant appeared not, nor did deliver the thing, ant 
after the fourth day from Oltabis came a Writ of error, and the Plain» 
tiff prayed judgment and execution of the 20 l. and to have the ſu er 
tred upon the fourth day, which was before the VVrit of errorms, 
brought, but he could not obtain it, for that by the coming of themi 
of error, the hands of the Court were cloſed, 23 H. 6. 4 1. l. acc. 

An information was in the Exchequer againſt the Merchants fe 
Stillyard and judgement was given, againſt them, and they brougats 
vrit of Error and a Swperſedeas to ſtay the execution, and the Kings A 
torney prayed execution but could nor obtain it, for the bringing of tl 
Writ of error was a S»perſedea: in itſelf, 1 H.7.15. and 16.46. 

A man brought a Writ of error with a Scire facias ad audicndem en 
ret, and the Defendant appeared, and afterwards the Plaintiff made 
fault, and the Defendant ſued a Scirr facies to have execution f the 


judgment ona the plaintiff, and the defendant in that Scire fata ie 


was plaintiff inthe wric of error, made default again, whereupon ene 
tion was awarded, and a Capias ad ſatifaciendum iſſued, and 
the defendant brought a new writ of errror, and prayed a Ss 
the Sberiff, that whereas he was arreſted by the C apias ad ſati 
that he might deliver him out of execution, and the opini 
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Court was, that the Superſedeas was not to be allowed where the par 
once in execution, and eſpecially in that Caſe , becauſe the parti 


made ſeverill defaults both in the Scire facias brought by 


alſo in the Scire facias which was brought againſt him; for if the A 
ſedeas to the execution ſhould be allowed, then the party might wan 
ther Action brought againſt him plead, that the plaintiff had once exet 4 
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re bim und it was aHo ſaid, that execution lawfully once bad 
2 dot be avoided, becauſe it is the effect of the whole — and 


— that if execution had not been executed, and 
= had not been taken, that then the bringing of the new writ of 


| "loſe $ adeas for the ſaying of eee 
— bad been well ought, 2 H. 7. 2 
A woman brou a writ of Dower and recovered, and vpon 


bo of Danes i 


AW that the died ſeiſed, a writ of E 
, and before the Return x" Aer 2 writ of error was 
5 hore were two ts debated Paſeb. 17 Cœ in the Kings 
Bench in Steward: Caſe, the firſt was whether 4 writ of error would lie 
before the writ of Enquire of Damages was returned or not, and it was 
reſolved that the writ of error was well brought and would lie, becauſe 


the Dower in judgment is 9#od recuperet, _ jud doth deter- 
mine the Originall, and damages fare y che Statute of Merten, 
which: doth not alter the judgment, and Aae. was objected that 


then the damages ſhould be loft. 1 It was bolden that the damages were not 
Joſt, for that after the record removed into the Kings Bench, the Iudges 
there might award a writ of Enjuire of damages. 2. It was reſolved in. 
that Caſe, that the writ of error it ſelf was . to the writ ob 
Engaireof damages. 

A writ of error was brought to reverſe a judgment given in Ireland, 
if a tranſcript be made of the record, although the record it ſelf be not 
brought o ver for fear of loſin * the ſame by — yet it was reſolved 
by the Court of Kings Bench, 15 Car. that the very being of the- 
writ of Error. was 3 Superſedeas to the execution E the 1 judge 
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Where the whole Record ſhall. be removed and where rot wwe 
the Originall, where not ; and where another Record | 
removed with it. 


Vio aWrit of error ſued, the record it ſelfſhall Wel, and! 
. ind the record, for upon a tranſcript of a - record: 
a man ſhall not aſſi r, if it be not upon a Writ of Error, ſued up- 

ranſcri 105 a forth 2 2 Fe affiened upon the Frankeripe ; 


e fad to execute a Fine, and upon 
Tenant for life, one prayed to be received, and was, and 
prayed to be received being within age, with the advan- 
Fond ; in error brought upon the proceedings in this ſuit 
en becauſe that the record of the Fine vvas not remo- 
the exception diſalloyved; for notvvithſtanding the Stirefaci- 


and the remover by error, he in the remainder may have a. 
. Seve 
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ſhall be removed. 1 2 $23 1103.0 110 23d 107 J 
nan Aſſiſe of Darrein preſentment, the praties did demur, am 
Found for the Plaintiff, and he had a writ to enquire of the dam 
mean betwirt that and the Viſ prius, a Writ of Error W 
and the matter was returned, that the Juſtices had not the whole 
and yet ſo much of the Record as was before them was removed; adit 
was holden that they might redreſſe che errors in the principilbRetordy- 
as in colinage, or Quare impedit, if one recover by default, yettheUniy - 
ges ſhall be enquired of: but if a Writ of Error be brought, nothing flul/ 
be removed but only the principall part of the Record, vi. 13 B38. 
19. Fiuzh. Error 71. * 3 2 
Upon Error in ancient demeſne, the Originall and the whole Read 
mall be removed, by Kivit, in 34 «ff. 7: And by the ſame rei 
be removed out of the common pleas into the Kings Bench. S0 f 
ror before juſtices of Aſſiſe, but /re/and ſhall not ſend the orig "- 
only the tranſcript of the Record, vi. 5. E. 2. Fitzh. Errer 8g; ace; #1 
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fEntry of land and rent, ag to the Land, the pan 
iſſue, and it was nd for the Demandant,” ew, for the Rent h 
depend, anda Scire facies, was awarded for the fand, and the S 
turned Scire feci, And it was holden, that as tb the land, the patty 
have execution, notwithſtanding that the ther the rent did depend! 
the one was not conſiſtent upon the other, and in ſuch caſe, the pa 
have a writ of Error thereupon, and ſhall have the Record of the 
and of the plea removed, aß in debt upon an obligation and con 
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an like cif e erall 
f by Friſet) but veg bet 
1 0 — Cones, "there it is otherwiſe, for they cannot have 


and ufraford 


Woitof Error they wa 
indi + cauſe then olloy uf id 


40 dh Juſtices of the 
c note into the: Chancery and 
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upon the Tranſcript] 


l not be removed. 
— curate tr — 
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the Record was there within — 2. Che — was awir- 
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ne nl AA EA IT k 


. 
, —— We 
u ag 19441 Fo agar cuba roy * d aan 1622 9! 
_— 22 7241 on 2, ae Jo £191 1138 i £1 243 07 © 529301 
Toth lq : Thhim 9 + | 12 7 0 8213 405 Ag | 


25 1 0 n lr 3 14A iT 541 9 3:19:44 6 Au 
by daemon > 172 1b. 2 55% n v ee 
| ogbs/ls 10g an A 505 $47 bus 101 angie Ali 


> dg wks 301 320 blub bas 05 4085 


E 


2 A 
F223 ＋ wo). 


When the Ieflics fall proved ihe bana 


he in che Reverfion be a Writ of Errer dei (ha 
ceed to the Examination/of che Errors during elle of Ts 
for fe, 20 E. 3. Fab. Err a. ⁰ — f 
A Writ of Error was brought againſt the Heir, being Tenant fbr li | 
the moyety of the Land,” and's Scire facies againſt a — 
Kere, an behow being — the and within: 
age and had. it, 2 e Juſtices did go tothe Ex 5 er af 
rots as to . — — —— if Error be vaſfigued i 
Writ, 9 H. 6.46. and 19 H.6:25- in the Lord Dudls FT, ci, reh 
In a Writ of Errour when che Record: cometh inte the C ' 
Pain hath all that Ferme to affign his Errours, 7 Det he d 
forth k. dir (aries ad andicndum: Erreres againſt the Defen 
return thereof rhe next — we hole matter is diſco 
V . 20. fl. acc. GOIN 19721 22002 07 | 
Error was brought agai inſt dias) who by the Writ ry «to 
dead, forwhich cauſe a Sears faciar iſſued agamſt the Heir 277 
ance, and <eSheriff-returned; that che heir bad nothi 
de warned; and the Ter-temins did appear r. n 
thoutd proceed . —— oor” 
and appeared; 'becanfeirniight be; tharhe Ind.» 4 Releaſe to 
the doubt, and at laſt; denden as they did-ſhew, tha cheif pot 
was by a feoffment 5 — wrong; it was awarded chat uz N 74 0 
ar ſhould iſſue heir arthe ſuit of rhe feoffers belotdtiey 
proceededro — — — of the Errors; but coπ,ariwiſe ir add 
ifthey had entred by abatement , forthenthey ſhould not len ; 
ofa Releaſe made to the heir, vi.8/H4.n8aec; : "AW W 
If the Plaintiff appear uponthe-Scire- faciat I” we; . 
there the.Courtiſhal to the examination of Tek Error a E 
make default; ſhalbbave wall 
tocraninechoerromulthongh cheybeapparate) bur at t 1 
of the Plaimtiff us it is agresd, 20 E.. e 0 79 2755 a 
In a Writ bf error; one Sc faciar was ſued fortir again ths 
and another againſt him who was Fenant , returnable at ai a , 4 
at whiehrlayithe partyes appeared, and "the Tenant plead di joy” 
nancy with adocher⸗ the :Baipriffiprayed har theo Cn ö 
to the examination of the errors, and it was holden that Oh _ 
proceed to the Examination of the errors, for that it would be iοJL⁊7n 
nient before the 550 of che Tenant were Bye for hot 
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| dbeara miſcheif , 2nd therefore itwhe _ 
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proceed to the ee en 
„30 F. 6.2. 6. tf ar $259 
„Ife one bring a Writ. of error in the K 
t given in the Common Pleas, and 55 
a Det hdr Ad audiendum Errover, ſuch a 
| e appears, Adee Fand f makes def, rhe 
zall have execution without anſwering. to the (errors after 
but if the Plaintiff be non; ſuit beforg he bring the Sci 
258 0 2 the Defendant ſueth the Scire facias to have the ex 
buche 5 there the Plainciff may «ligne: errors, and the 
er [the errors. ; | [ 


ecution. [ ; 
In an Abbot. the Plintif. was oats wor 
(eee gn 


a Scire facias againſt the Plaintiff, to ſhew cauſe why he 
ſhould not have execution returnsble, 13 P4/ch, at which day the Plain- 
and aſſigned errors, and tendered Surety to ſue with effect, 


yed a Scire ſaciat the gh 6 the 0+ 


1 the Court F es the err ors 3 him 
without a Scsre  faciar;; beeaule the Roll. Deere, whe- 
Lb bere be a difference betwirt pigs — a Writ of error. And 
Vote, That the opinion is H,23H. 6. hat if che. Plaintiff in falſe ju. 
nent be non: ſuit, "the other party may preſenty ſuc forth exeruion, wit 
out a Scire aut.. 
| ad lend errares, eee 
ſlices may proceed to examine the errors, as appeareth by 
the book, in 14 H.. 33. but there the caſe vas, That the Husband and 
Wife brought an Action of Debt againſt H. who was. outlawed „and he 
ougbt a writ of error in the Kings Bench, to reverſe the Ouclawry, and 
WM hada Scire facias ad audiendum error es againſt the husband and wife and 
Y the Sheriff returned che husband dead, and that the wife was martied, who 
A not appear, it was moved that the Judges might proceed to the exa- 
| ie fore of the errors, for the husband being dead, no Scire ſacias could 
"(ke forth againſt bis Executors, and when the. wiſe is ſummoned and 
doch not appear, d is no-reaſon! IG party-ſhould be vexed for her 
bot appearance. But by Frewick, juſtice, the Writ of errorſhall abate , 
ut to ſue a better Writ, vi 14 ff. 7.3 3. 46. | 


/ Moy — jak a fine, and afterwards brou ht a Writ of error t * J 
4 And for erroc aſligned; that he was within age at the time ofthe fine 


Nichells retur 


upon! the Court dd proceed; eee mineſle 
Mpechon did reyerſe the 
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ved, and had a Scire facias _ the Conuſee, Ad agdicndrmnerreres., 


01 Father, and 970 Daughters, the Grand-Farh Ede 


ces beg. Of Lands in (hoſter, wich à Rems inder to hi {f for 2 


. a der to che Facher and hs hire ae. d nner tw fle 
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37> E 
Father . thats; hn 
daughter in her own name, and inthe name of her er E 
heir to the Grand-father, brought a Writ of Error re 1 na . 
Kings Bench to reyerſe the fine ( directe to the yn he 
re Cohn; qnodnra ) which was returned with th nd 
7e facial ifſned forth againſt che heir of the coe "94; & why 
ret, who had Ahrking n the Lands; ahd none 28d mir the Yer. T 
eldeſt daughter not appearing, thee was ſummored and ſev 7 , 
eaſe i it was halden, LY 
Firſt , That the Wit of Error was well rough deren 1 
Bench” for that Errors are excepted i in their ers of 52e e 
+ Secondly,” Ic was holden that the Plaintiff thight Have ht 2 2 
«: againſt the Ter- Tenant, for other wiſe if he have judgemei 15 
reſtored to the Land, be camot have execution; for if th * 
out without ſummons, he may have an Aſſiſe, and it may be tl 
releafe to plead:which that eaſe the Court from eam ond 
and thereupotia Scire ſacidr ws awarded agamſt the eldeſt Silk” far 
Tenant, and afrerwatds the heir of the Co ee e th 4 4 
walls erratum eſt, and the Tet-Tenant was ſummoned Ad aun 
rores, vi. 14 Elix. Dyer; 220.221. 
Three men recovered in an Aſſiſe aga inſt B. and others,” I. at 
ther brought a Writ of Errour in the bo rt Bench, and pendant che 
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one of the Plaintiffs in che Writ of Error and te Court not ky n 
of his death; proceeded to Examination of the Ertors, arid did re 5 
Judgement: Maden the Plaintiffs in the Alli bong 25 5 
Error in the Kings Bench, two queſtions were moved in that caſe. 
Firſt, If a Writ of Error did lye upon a Wir of Error in he * 
Court. before che ſame Juſtices. * * Ws 
Secondly, If one of the Plaintiffs d ebene the Writ, if tf 0 
Writ ſhould abate. It was ſaid i in that Vale that the Writ was well be 
and that it did not abate, becauſe the Writ of Error was in effect b 
the nature of a Cortiorare, for by the Writ, the Judges of the Kings 
had only a ſpeciall authority to proceed to the exaimnation of the f 
and ſo it was adjudged. vi. ĩ R. 3.1. atid 2 R. 3. 20. in 4 Scirt facie Tl 
It was holden by Swte Juſtice, Af5:b 28 and 29 Elix. in Buford and 
dingtons caſe, that Li a Record be once before the Juſtices, ar] 
therein be af ned, the Juſtices may proceed to examine the er 9 al 
thougbhno Writ be drought. But Ciench Juſtice held, that there d 
dea Writ of Error before any judgement can be givento reverſe th 
rors in the firſt Record. be + "of 
AScire facias was brought by an Infant to reverſe a fine by bim! 
within ee was forth for the King, De ſert 
Be, ye : ————— — 
2 — — * come * ſo n 
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"7 | 5, the Court odged that they might ptogeed to kri- 
— on 21 Fal ar, 
ene: Ceſet #6 es 2 is Car. inthe Kings betwixt che Fatt of O- 
Waterheaſe, ins Writ of Error toreverſe 4 Fine, the 1 7 5 
aa | that t the time of the Fine ſevied he was bey 2 
160 the 


alledg {that he into 
MN [ther be cane dba e We 


peir 4 with om five years or not, the JaryTound 
e irs and not in A» ff which was the time in the 
et the Court wis clear of opinion that the Fine dag not 
Avpon that Writ of Error, fot although the Jury found that 

me ofer in July, yet the ſubſtance of the mat ter was, , whether he 
| 4 as he might have made his claim, or reve the Fine 
for ſowe other cauſe, and therefore in that caſe it was adj nr 
the Finſhould br bin. | 
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bo all have and maintain a Writ of E Error, and who wor: 2 and 


RET 2 


againſt whons the Writ doth lie. 


TOne ſhall ſurmiſe Error, or have a Writ of Ertor but be bo! is 
* privy to the judgement. or eſtate, 21 H. 6.29. 6.22 C4. 


11 85 Error in Record, none ſhall bare advantage but the party or his 
$ rs, 9 £.4.14 | 
4 if the Tags 7 in a Formedon vouch one, and he voucheth over, and 
* de fix or ſeven youchers, every one 'of the vouchers ſhall have 
of Error upon the Judgment given againſt the Tenant, becauſe 
y one of them ſhall recover in value, by Ya avaſonr,. but the reaſon of. 
Ae is given by Bryan, becauſe they are privy, for they come in by 
8 Law, but if in a Formedon the Tenant make defence, and tlie 
dant faith, that before the T enant any thing in the Land, that one- 
4 ſeiſed and enfeoffed the Tenant with warranty and prayeth that 
bebe ſummoned, if in that Caſe Judgement be given againſt the Tenan t, 
ud cde Tenant have Judgment over, the Tenantſhall not have a writ of 
fer the Errors which was betwixt the demandant and the veuchee, 
forthe youchee doth not come in by courſe of Law, and the Tenant was 


21 E. 4. 32.4. 
ve. brought an attaint againſt & de R. upona Verdict which paſ- 
N eduponavrtof Entry /ur diſſei hn betwixt the ſaid Pierr de S. and S. 
14K. in a which VVrit of Entry S, did anſwer as Tenant ,. and yet not- 
"Op be uſe that 8 was not Tenant the day of the Attaint 
| never after, the writ of attaint did abate, and yet the at- 


brought vvithin half a year er the Judgement in by 


Frrror. 
-frſt vvrit 6 Af ple 6. and the reaſon of that Caſe is given lh 


- 


in his N. Z. 105. & becauſe the Attaint is maintainable onely a 
"Tenant of the Land wth out naming him vxho vvas. party to the 
and in that Caſe he vvas not the Tenant, but in that Caſe it is agreed 
avvrit of Error is good againſt him vyho vvas Tenant of the — | 
time of the Judgment, although at the time of the yvrithrought, 
nothing in the Tenancy, vide 6 Al. G. 1 4. AI. 2. r. Atta, 
If a man bath iſſue tyvo ſons, and the eldeſt entreth into Ræligoꝶ 
the father dieth, and a Recoverie is had againſt the younger Son 
Land by erroneous Judgement, and afteryvards the eldeſt Son isde 
ed, the eldeſt Son ſhall not have a vvit of Error upon the Rec 
in that Caſe the younger Son ſhall have the vvrit of error, bei 
party and privy to the 3 and vvhen he hath rec eg 
verſed the J af put „the eldeſt Son may enter upon him, J 
Br. Error 154 F. N. B. 21. L. but Quare for Hill 18 EN 


T 
* 


ham Caſe, the ſpeciall heir ſhall have the vvrit of Error againl 1 
8 


nion of g H . 24. vide 1 Eli. Dyer go. Plum. ¶ git at. 24. ach 

at lav ſhall have the vvrit. n 
3. H. 4. 19. The daughter ſpeciall heir to the eſtate tail u 
Writ of Error, although there be a ſon who is heir at the C 
_ againſt che opinion of Forteſcae, 22 H. 6. 23. that the heir atheG 24) 
mon Law ſhall have Attaiat and Error. _.....-  .» _ 

The Baibff cannot have a writ of Error upon a jadgementan 
gainſt che principall, becauſe he was not privy to the Judgement, 4 
hall have allowance thereof by way of Plea, i» « Scire factar bit n 

In an A ſumpfit Judgement was given againſt the Pri 
.the K.ngs: Bench, and after a Scire ala, againſt the B 1. 
wards they both joyn in a writ of Frrer, and it was adjudgt 
the VVrie of Errour ſhall abate, becauſe they could nv; 
and then it was defined that the Bail might have a new writ! 
ror by himſelf opon the Record corew webs: reſidet, which v 
as well becauſe a Scire faciar.is not an action in which a W IN 
is given in the Exchequer chamber; and alſo becauſe the Reco 
remain in the Kings Bench, and not before them, Forreſt and$ 
Sandlands Caſe, Hob. Reports 84. yet it was (aid, that it had h 
| 5 one Matthelvs Caſe, thet ſuch a Wric of Error had lien 
r | A. L N 5 . 

If erroneous Judgement be given againſt Tenant for. life, he! 
ver ſion after the death of Tenant for life ſhall have a Wm 
and reverſe the Judgement, vide 4. Na. Dyer 1. and ſee 20 EY 
Errar 2. he ſhall have Error during the life of Tenant for life, 
56. Acc. | 4 
If the Demandant in a Formedon be barred by Verdict or ds 
his Iſſue may have a new Writ of Formedon, and ſo if he be * 
Writ of Error upon a Reles ie of his Anceſtor, his Iſſu: ſhall h 


- F 9 
4 £ by 


" 
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Erxar. 5 377 
— — — as deir, bet per ſo m Dan” | 
A 2. cap. 2. —— hy de barred by faint 
„C. s part 3. in Ferrers Caſe | + 
Tenant in Tail wath the remainder over ſuffered - 
h Ho ke be Sir Niebalur Baton, ard to àveid Error did 
any par Sonny mans 2 and was bar- 


1 5 5 * mor, but it was adjudged that the ſame did not bat the IC 
ſue in Tail of bis Writ of Error, for that the Right of the Tail 


was not deſtroyed and in that caſe it was holden, that if the wet in Tail 
, that he in the r by ebe Statute of 9 E. a. cf. 1. might main- 
ö e. be not party to te Recort 53. Eliz, 


4 488 
[= the Wric of Error the Tenant do convey 5 unto 

rin Fee, yet if erroneous Judgment be given, a Writ of Error 

the Feoffor, becauſe the Demandant is eſto to ſay, that 

Tenant id alienthe Land, pendant the Writ, becau the Tenant 25 
| OTIS Tenant, and if che Demandant — recover by 
Judgement, if after the Feoſſor doth enfeoff the Demandant. 

| in that Caſe whether che Tenant ſhall have a Ton of —_— 3 


2. 
1 HTenant brought a writ of Ae in the name af the bei, ane not 


is on name, Kellaway 193. 
a man be — wRevogh mee, Statute Merchant or Stapler 
gte a Feoffment in Fee aud Execution be ſued, if there be Error 


Execution the Feoffee: ſhall. have a Writ of Error, and not the 
good and 


Kognizor, for the Feoffment made after the Recogniſance is 
diathe party who is grieved, for the Lands are extended in his 
A the Feoffeo fond: not have @ writ of Error the Lam were 
N and he without remedie, for the Recognizor cannot not bye ; 
canſe the Land is not extended in his hands, and it is not like 
he th recovery is had againſt one, or an Action is brouęht againſt one, 
nt the writ or after the Recovery he maketh a Feoffment or 
. be Error. the Feoffee ſhall not reverſe the Judgment and 
for that the Feoffment pendant the writ, or after was not good, 
24. ſee Error 71. vide 18 E. 3. 2j. 6.ace hewho-is the party grie- 


have 1 writ of Error, although he be 2 ſtranger to the 


Err de giyen againſt a Baſtard, and he dieth wich 
6 oy ons julgwentbe given agg 15-Aſ-8. by Pole. 5 F 10 
luſtices award Execution upon a Stature Merchant dr 
4 extendeth the Land, and doth not return it, an 

ye againſt the Sheriff, and the party may ſue forth a new Fre- 


>; 
"OY nete or of an Abbot. Prior, or Parſon, or che like Corpara- - 
you” 7” hape a tit of Etror of 2 judgwene bean * caſe 


9 1 
Frrur. 


ates — 4 

Nag dy r may have Error although 5 

in aide of And el. Fire. Error q 2. in a A ee by 
againſt the Patron and Incumbent, and 

the Patron, the Parſon brought a Vit — bat the reaſogr 
becauſe he was p to the he were not | . 
ment; but if he had not bin party do the V rit he could not lu 
ror, as in Attaint, if he be not privy to the VYri be falle hott 
770 —.— — e be brouꝑdt ug inſt one, and: 

Ha Free F * 
he male Aden in fee do another, A Oe 
ment is given againſt him, he ſhall have a VVrit of 8 ait 
feoffment, for that the Error is Collateral to the tyte of nl 
1.Paxt in Albanies Caſe 12. AfA , 1 

Execution was ſued forth wx a Statute before the ti 
to have bin ſued and the of the Land brougin a V 
to reverſe the Execution. It was obſedted, that the Vit a 
not lye becauſe be vas not party nor privie to che Record, y 
was the principal who was grieved by the Execution, it was # 
the VVrit did lye, 18 E. 3. 25.6. 

In 34. Elia. in che * Bench, the cafe betwixt Shirrington: 
was this, Sherrington did recover in an Mtion of Debt .ag 
who aliened the Land to one Charnock; Afterwards an'Bleg 92 
ed upon the Roll, Charnack brought'a VVrit of Error to 
cution, it was objected that VVrit did not lye, 1 becauſe hem 
ger to the Record, 2, became he came in, under, and'after the ij 

ror, noewichtianding the VV — 
forced to pleadito i ir, for that End the Party 
by the Execution. | 
If an Exigent be e erronic the x way ict 
until it be reverſed , and the Party ſhalſ forfeit his goods.. 
cors or Adminiſtrators, after the death "of the Parey',” 22 5 
VVrit of Etrur reciting all the ſpecial matter, and reverſeth 
but a general writ of Error they cannot have;34 844. in 25 
oce. But if à man be outlawed in caſe of Felony there e 
cannot reverſe the Attainder for Error, and ſo ow the ble. 
ridge and Jones Iuſtices in 3. Car. in the Kings Bench, wheret h 
That . /ſtey —— m — the Mannor of &. 
of Kent, and had ifue iiur iſtey, who wa indicded lot 
and 19.0f Elix che Ret che Inditmenaas1 
— n Elix. Henry Hey was 
——— —ͤ— oth 
being hero ſeiſed ,, deviſed the ſame to ?, ay ee YM 
, Brookes brought ü r* 
Outlewrie of Henry dg. And it a adjutlged: Tie. © 


25544 1 a. 


KS 3% vo 5 =D © 2 . K 


— ad 1 2 
a 4. x 
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Ses 


1. That Brooker the Purchaſor could not reverſe the Outlawrie, 
Kings ore the blood by the Vvrit of Error: „ 
. Enecytors or Adminiſtratars ſhall have 2 Wriz of Error upon 2 Judge- 
Dent, geen againſt theit Teſtator for Debt, or Damages, F. N. V. 
ren 3129437 03 N ib e e 6 


M and Wife joynt tenants ofa Mannor, andto the heirs of the 
. — 8 the 1 — 3 — A 3 — 2 
it of Entre in the Poſt, againſt inthe life of the Wife, 
; * in the Remainder is attainted of Treafon, and executed, 
and aſter warts it is eiracted hy Parliament, that he ſhall forfeit all ſuch 
Manno, Lands, Rights, &c. which be had or ought to have in fee or in 
tail in uſe, ot po from the day of the Treaſon committed. Aſter- 
terwards the Husband dyed withowutiffue , and then the Wife dyed , the 
Queen granted to G. the Son of B.and to him reſtored the Mannor which 
ſhe had by the Attainder. And afterwards the Queen brought a Writ 
of Error againſt the beir of the Surviror, Recoveror to reverſe the Reco- 
very,and in this caſe diverſe points were reſolved by the Juſtices. 1. That 
- the Writ of Error was not given to the Queen by any words in the Act 
of Attainder, becauſe the ter-Tenant was in by tytle,and the entrie of the 
Ren attainted was not 1 64 and a rule was then taken, that ſuch a 
ipht for which the party had not any remedy, but by Action to recover 
the Land, could not eſcheat or be forfeit at the Common Law, and by the 


general Act of Attainder Rights of Action were not given to the Queen. 


e's , 


. That the Wric of Error being a bare Action with conſiſts more in 
rity then an Action which is accompayned with a Right was not gi- 

n to the Queen by the general words of the Act. 3. That he in the Re- 
' ant upon an eſtate in tail after the Statute of Bonis might 
es MWrit of Error as an incident, Jureſtie given unto him according to 
Rule of the Common Law. 4. That upon the Statute of 9 E. 2. cap. 3. 
be intheReverſionor Remainder upon an eſtate tail ſhould not bavea 
of Error, for he is out of the Intention of the Act, becauſe an 


ric of Þ — 


v1 : 
=”! "FE exx— T7: y YT : 
eg 9 pong chm is 
7 -þ , but ion 


1barred himſelf of his Right te _ Land. "aga 
cc 
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haves Y.Vrit of Error to have Reſtitution CA fu 
_ 3 e 0 agent the Deſendane obe dyed 
A Fieri facias r nd Pl 
wards the Sheriff levyed the Execution agairift his Ac * 
Adminiſtrators brought a Vvrit of Error to WY the jc 
6.Dyer 76. Vincent Caſe. | "£ bf f N. 
A VVrit of Error doth not ye againſt a Str ue g 
VVrit of falle Judgement doth , without r hay who-y 
2 party to the Judgement. Bat ina VVrit of 8 ker | 
him who was Fatty to the Judgement. whether be de 
Land or not. F. V. B 81. and i E. A. Vvrit of Error mae 
againſt him who was party, or his heir, or Executors, if the! Wy 
perſonal Action, otherwile the Vrit ſhall abate: N 
1 
8) 0 bels | 


Is that Conrt 4 Writ of Ervor ſhall be brought, „e "y 
hall be diredted , and en. AU. _—. 


Rror inProceloin the Kings Bache or for the dofauir of the chi 

be reverſed in the ſame Court by a Writ of Error _— ie ine 
ices. Alſo, in the common Bleas-after Judgement gi 1 ndoes the 
may reverſe their Iudgement the ſame Term for Fo 1 
rors in matters of Law muſt be reverſed in other — = zefore Oil 
Judges, Li. 1 £.4.41-7 H.6.28. in Hydebrans Caſe. 2 R. 3.1. in N 
Caſe.19 H.6.2. 15.E.4.7.and 8.acc. | 


* 


oer arr. „ ene deer 


Errors in Chauncery ſhall bee reverſed in Parliament. But the ſalt 
_beunderſtood. . the plea is holden there inſ the Petty Bagg 
14 Court of Law, where the partie bath priviledge, for upon ua 
Sub- pæna, no Writ of Error lyeth, 37 H. 6. 13. DE 

A Scirefaciar was as in Chancery to have execution of a Neteg 

the Defendant. pleaded a Defeazance which. was dated; before the 

niſance, but delivered after, which was not received but Eu 

awarded; for which cauſe. the Plaintiff brought: ar 

Kings Bench, and reverſed.the Judgement, Votes | 

Rege 3 e 
ement given in Wales fall be reverſed before th | 

22 ache) * if there be no Juſticey there, them it ſhall be | 

But by Eilts ondothertin waere 1 


19 TION ih. of 11 
125 lum, if a Writ of Error: le directed — Juſtices 
2 e have day within which:3 C01 


Py nn. 8 2 r 1 W 


1 4 2 rd never bs ſent into 
ke Tuftices of Chefer hall give e 


ine "Rats i che Tos e 
hen the! xord | be ſent fr 1 88 
f "I , they 
{cis holden ir W 
Ade e 
Bench in 2 ind note, that eis 2 


e, but the ſame remains there, and therewith 


1 of Error out of a County Palatine, 
in Banco. /by Fineux 1 Vide 21 H. 7. 


7.31. It is faid that many ri of Error were ſued herein 
, of Iudgemencs bad clog 6 given ne? although ir 


15 ater hae i proce there were by the Gil Law Bis 
er roneous Iudgmen iven'in 
5 Idee el by VVrit of Error, or Falte Iudge- 


ment bere. But if a Iudgement be given in ales,or in {allir, it cannot 
de reverſed here, becauſe th6ſe TK never parcel of che Crown, but Coun- 
ty Palatines were parcel of the Crown, and afterwards were exem pred, 
21 H. 33. b, 

72 rit of Error lyeth upon 2 Iudgement given in Ireland in the Kings 
Bench in Erg load, 2 N. 3: 14. in the Merchants of yy«terfords Caſe, N. J. 22. 


bus of Ecror was brought i in the common Pleas. upon a jud 2 
ment given before the luſtices of Aſſiſe in the County of Monmouth, 
did demurr to the 3 of the Court to hold Plea of 


ru tf ent in Aft le; 14 oram 7 aſticiar. per litera: patentes.. 


And by Al th e Iuſtices, the Writ. of Error did not lye, 8 Eliz, Dyer 


6 N tad; gement be e given in the Courts before the Sheriffs in 

the Writ of rer mull be directed out of che Chancery to the 
a0 70 the Seti ( alchough che Iudgement be given in u che Sbe⸗ 
0 remove the Record into the H»ftings of Londey, which is a 

A0 hol en — hs Major) and there the Record. ſhall be examined, 
gor in it, they ſhall reverſe the Record by 5 hogs 

Nr 425 23.6. And when Error is ſued 22 
en deff Major in che Huſtings,it ſhall be at St Martini 72 

dec nmillion , and there the Mayor and Aldermen Ab have 
| | by 4 5 L 775 to de 55 75 of * Record, and chen "= Recotiſex 


* 2 upon 


elſe An 


375 


Error. 


the old Original in the Kings Bench , notwithſtanding thy 
nie of 3 f. 3. 1 de that is outlawed before appearane, 
kimſelf ro priſon in that Court where the Exigent was awarded, 
declare upon the Original. Vi 1 H.7.12. and 19. ce. 


The Statute of 3 H.7. which erects ide Court of S taſe bana pigtth 


that the Lord Chauncellor, Treaſuror, Privy ſeal, or any two of theft 


ring to them one Temporal Lord, and one Spirituaf Lord ot Ne Ban 
Councel, and rhe two chief Juſtices, ſhall examine Ryots, Sc. and 


none ſhall be Indges but the Chauncellour , Treaſuror, ! 


2. of them, and the other but Aſſiſtants, and not Tudges. If in ſucks 


the Chauncellour and Treaſerour do not call the others, ani! * 


their adviſt che ſame is Error, 8 Hf.. 13. Plo. Cm. 3 93 6 ͤͤu . 


Note. The form of the VVrit of Error directed to the u 
Common Pleas is thus, viz. Job. Priſeit Capital. aſtici ar. & fai 
not Capital Iuſtices only, for the Records are not before him abe 
Exchequer, the VVrit is not T Hſauraria & Baroxibvs, but e; 
tum, for the Records are there before the Barons only, 28 AH Ya 
when aRecord- is removed out of the Exchequer into che Excheque 
Chamber by Error, when Iudgement is given all ſhall be remaunded, 
Executior-ſhall be awarded in the Exchequer, but it is otherwiſe ca 
Courts, 15 F. 4. 17. 00 

2 ak _ — — - — #4 
7 | ** 
I here. a:min ſball not take advantage of bit n . 


fault by Error and e contra; And where one who 4 
k 


to the Writ ; ſhall have Error, or take advantage, or H 3 

| why 

18 E.4.19 It is holden by "hy & Chick, That if Ioyntenancy! 

; Tenancy, 9 Husband pendant the VVrit or i 

vrhich prove the VVrit abateable, if the party plead other matter 

not have a VVrit of Error, contrarie it is of , Or other thing 

proves the VVrit is abated. RD ow 
If in Action brought the Defendant doth appear, and hath ms 
nyo ought to plead it, and ſhall not be admitted afterwardsto 

e ſame matter for error. as that there be 2.dates, with addition, #93 

E. 3. Error 4.7 H 6:39 acc. Roe ac en 


In a Mtit of Conſpiracie brought by Lochen, the 


ar 
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a 
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bert 
At hilt; 


MED inſt him before any other of the De 
dere itte. and he could aot conſpire alone. 20 Tllat after uus 
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* 43 
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ke reger rener ee 


. be- 
theſe! o Capias , and before the 
7 Was reverſed; and it was 

tunes, þ1 thereof, al- 


7. At. 


72 Giiodieofche 83 of " er was | gabel nt 4 and B. and 
e ainſt -A 


„ chem, 4. dyed, and eee br 


the Grant, 155 given that 
ener Par Pattent ſhould be ce 4 1 — t a VVritof Error in 725 
and altho N it wasob 2285 that a rn ought co 
teri edt the Que ws 75 5 Vrit o n n o the 
of 23 E. 3. 24. yet int clai and bi e © 
might end before yy hat 7 5 n leave e Error that tllete the 
Vvrit was granted, N | roreverſcthe udg- 
nent, without any Petition ſued do thi I 29 ene in Fak- Hale. 
Pens Caſe.C:3. Part Init. 213 ñ;ĩ7429 | 
In 40 E. 3. 15. In an Action ht 8 Trane tool 4 prece 


* without any Iſſein, and at the day he was eſſoined, aad Judgement. 
ing afte rwards given againſt the Tenant, he brought a Weit of E Error, 
aul for Error alleadged : that there was no  eſſoin entred upon Record, ia 
that eaſe — it was — he might have taken advantage chereof at 
thetime by way of 22 ood.. Bur 
aur of chat caſe, for the doubted of the Caſe; for that his 
Report did varie from — wg but that caſe ſeems to bo reſolved, .. 
Mr, Fizherbert in his N, B. 2 i, otherwiſe; becauſe it was a matter 
his advantage, and C. 5. Part in Tejes Caſc ſaith the ſame: 
That a man ſhall never reverſe a Judgement for Error, ib 
141. that the Error be in his diſavantage, Vide 7 . 3.25. F. N, 


In8 H.. 20. A man brought a Writ of Error, and aſſi for Error, 
tat in « Writof Diſeeit . ht, he himſelf — day was 
n kim, vie; & longer day, en the Conimon day, rt; ono 
and the whole Court was, that it did not lie in the Party to 
* for Error, becauſe. it was for the faid Parties own ad- 


vantage - 
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error; e one reſol 
.ced, for that a Retraxit was a velnatat 
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PON x a Recorry 3 Cour Bron 8 Sie 38 E 
of the goods of the De · 1: y LE 
— but they may diſtrain and keep the goods in br , 4 . 
A — PlakiF be frifind 4 8. 15. £xe- 1 of 3 4 
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ennie 1. 2: H. 4. 27. u that the Bayly 
may ds execu-- 


and deljver the ene Plain there, vi. T E.4.10. 
* 2221 Au! 5 10 19 24 Mag reg fit 101797 Z gu 7 gu cf G4. 2221 x * 
af 2216) dong Wy woe — Vi. H6. 17. 


1 —— zbedi pet Curiam, 


That the Court - 
N — 114 bath ua _— 


; | 2 to deliver 
103 211 — 20 (21 be n ad; 14 3344 ene e TIOT3N T7 2 3 $oods 10 the- 


2 nate, 3s thine d 
1 Js io apes — nag ers ies 1 442 — 


may! ee eee Execution” wits Note, 8 Our.m- 
yay. Fleas, 22 64f 67; | | * B. R. It w. ad- 
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Bank, and'Coth nor purſae bir Nction, ſons the other i ouſted 
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E Jo How Execationſtalie againſt array for | 
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5775 46. gen Devaſtvit rttu Fieri farius, 
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185. acc-ſo / their own goods, Ut | 


fall. The Executor of (hall fon E 
— to the firſt — — dave debt att ole, bat u ke 


count is given tothe +468 bad Satute, A4. 1 3 2 _— 
92. ; VC, N . 7 
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1 F . When EU U be awarded e 
taint be _ rel | 


Traint u Was a broaght 1 oþon a verdid in Treſpaſſe before lu 
LOWS da T, anddecauie Atappeared — 5 Record thyt be 
had not payd his fine to the „bern t mne 
c. yet the Attaint is to defem che Verdict 260 - 15) 147) 
And upon an Attaint a man ſhall not have a S penſadea. 
the Execution, for the verdi& ſhall be intended to be true run 
trary de proved. duct fo no Super anne fall be open Sean 
„, „ AA, ee e eee e 
A. it we: bog, If one bring a Writ ene Mensa Mich. and afterwards 
den in. Dal: ther Writ of Errot, 15. Martini, and the other party ſhew 
and mere: the Court, he ſhallhave ve Execution, for fo he might be infinitely 
e the but the Pla intiff im the rot may by thet ſecond Wiit, 
* de. be. cord into the Kings Bench, and from thence to have a $ 
fare the pla t Sheriff to ſurcesſe Execution, 19 H:6. 8: So where the P af it 
entred, the Re- doth not appear at the Rove 54s, and che other bach Exefut 
cod cannot be a new Wriß of Error, be ſhal have a 2828 2 H. . 12. 
To, the & Feirt facias upo 2 ine 7 theWri Tie wages Aeryed, 
= 7 1 17 mandant prayed Execution,and eas ed tit OF . 
Error bearing it vun Nolden. thar the Tuftices mould! not | , 
daiebifore tion, and whereas Execution was awarded, a 1 
Jude ment is Sheriff, dut if a cia ad e deere be. 5 At Served. 
$009, 2 wall — forth, bec Tho executed. , bi 
xecution awarded, and the Record. is | 
Defendant in the Fa | fig Ew, | 
ſedeas from thence : So in the Common Pleas fore Executic 
if Error come, auf chegg i; it agteed, that if che Record * 5 
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b . ich ſued . Error 8 ect all be 2 gh tha ve the R 
made) che ſecond V dies eee e he beakk 
ares by — 5/0 = _— Writ _ as 70 13 E. 4 r the dela rnig 
1 rr OS Executi —— Aeta And 23 
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een 2 e arre rrear cord or th 
the Plai ecover ! ere 1 arages ages d of annui e Arr 
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tor whoſe Land it was, dye 


ver that there was but one Statute. So upon a Record three icin: 


ſme Plaintiff foes Another Certificate in the Kings Bench, aal 


Execution. * 


IV. here Execution ſhall be of 4 Statute. Merebant op ha, 
or where one of the Connuſees, or a ſtranger in their yi 
hall have Execution, amd where with Coſts and damages aj 
how the Certificate ſhail be, j : 3 


Ebenham was bound in a Statute Staple to Duplege,and the ſagy * 
Dae into the Chancery at three ſeverall dayes, the laſt dayint 


time of Hey.6, who was preſently after depoſed (but that wagngpre 
©JecUtion 


judice to the Certificate, or to the execution ſued) and he hadey, 
upon the laſt Certificate alone, in the time of Hen. 6. and Sranted the 
Land unto T. ſo that Dxplege took no profits untill the wife ofthe Deb- 
4 for which cauſe he prayed a C 
Debenham, after the time that the extent paſt, and becauſe e 
ſhew the ſpeciall matter, how that he was not ſatisfied, he could ao hu 
the {«pias, but with the ſpecial matter he ſhould have it, & ne 
time that the execution is paſt , the Defendant ſhall have a I {wiv 
without ſuggeſtion &-c.not ſo within the Term without alledging ſpecill 
ſatisfaction, as by ſuch caſuall profit, or by the Money tendred andn 
and where upon ſuch ſuggeſtion a Capias is granted, the Defendantmuy 
come into the Chancery, and traverſe the ſuggeſtion, and put init 
and have a Scire facias againſt the Conuſee, and. ſhall go quit if ths 
ther cannot prove his ſuggeſtion, and afterwards he was taken by C 
upon the firſt Certificate, and it was holden that the three Cenifiates 
ſhall be intended ſeverall Statutes, and that the Defendant ſhouldnote- 


fied upon error ſued, 2 R. 3.7. Execution 16. vide Fitz, N. I. 130. 
upon a ſpeciall «ffdavit that execution is not done, a Statute may bemite 
certified, and where one Certificate was in the Common Pleas, andthe 
other in the Kings Bench, and he had audits querela in the Common 
Pleas ,' and was taken afterwards in the Kings Bench, and | 
there, becauſe it ſhall be intended ſeveral Statutes, 29 A. Ma 
Certificate of a Statue Merchant was ſued forth , and execution ſed 
in the ſame County, the Sheriff returned Nox eff inventus, for wich de 
Plaintiff ſued another Certificate to the Major, by reaſon of mhich de 
party was taken, and it was holden that the ſecond Cercifia 
grantable, yet the party taken would not be ſet. at liberty AA.. 
E xeeution'9}: _ | „nene 
Where there are ſeverall Certificates in divers Courts upos am 
rute, oxecution ſued in the one ſhall not ſtay that in the other, ## 
they ate intended ſeverall Statutes, but it ſeems he may ſue toi 
to certiſie if there be another Statute or not, and ſo be helped, 298% 
and becauſe where a Certificate is ſued in the Common Peng 
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bien 1 #7 


, Execution, 
ces were cettiſied by the Mayor, that all was but one Statute, the par- 


ges cauſed the Record to come out of the Common Pleas into the Kings 


b, and then a Capias ſhall iſſue from thence againſt the Conuſor, and 
*tone Conuſor was taken before in the Common Pleas, but it appeared 


that he afterwards eſcaped, 29 ef. 41 


A Statute which was certified for the Teſtator ſhall by a ſpeciall writ be 
certified for the Executor, Fitz. N. B. 1 32. ſo where it is not ſufficient- 
ly certified before, ſo where the party doth keep itin his hands, ſo where 
the firſt Certificate is loſt, and if the Major will not certiſie it, a Certi- 

arari ſhall be directed unto him, F. N Z. 244. 8 

The Major of the Staple hath power to hold Plea of thing done in the 
Staple, & upon a Statute acknowledged before him, Execution may be ſu⸗- 
ed, or inthe Chancery at the pleaſure of the party, 9 H. 6. uriſdiſtion 6. 

{t was ſaid, that Execution of a Statute Staple or Merchant ſhall not be ſu- 

ed in the Chancery without ſhewing of the Statute, & then the ſame ſhall 
remain in the C_ where it ſhall be cancelled, for the party ſhall 
never have Execution thereupon again, 2 R.3.7. but where a Statute is 
twice certified, and he ſueth Execution upon the firſt Certificate, and the 
fame is avoided by an eygne title, and the Statute is not cancelled, and he 
ſueth a ( apias upon the other Certificate (as he may) if the ſame be now 
cancelled he ſhall be puniſhed in Txeſpaſſe, which is not reaſon, 2 K. 
3.7. Execntion 16. | : 

Upon a Statute Merchant a (apies iſſued ont of the Chancery, return- 
able in the Common Pleas, The Sheriff did return No» eſt isventus, now 
Capias and Extendi facias ſhall not iſſue out of the Common Pleas, with- 
out ſhewing the Statute to the Juſtices, although he bad ſhewed the ſame 
inthe Chancery before, and if the Sheriff hath reurned / epi corpus, and 
hath the body here, if he do not ſhew the Statute, the party ſhall go quit, 
although it be loſt, bur upon a Statute Staple he muſt ſhew the Ae up- 
on the Copies awarded, but not afterwards, becauſe in the ſame place, 
37 H. 6. 6. and 7, 

It was holden, that if a Statute becertified, the Plaintiff ſhall have er 
ution without ſhewing of it, but if he doth not ſhew it at the day of 
the return, the other ſhall be at large, although he hath Execution of 
the body of one or of all the Defendants, 26 H. 6, Execution 6. See the 
Stute of 5 H. 4. cap. I 2. 

Favaſor ſaid, that he ſaw where the Recogniſce died, anda ſtranger came 


u bis own name, and ſhewed the Statute and had Execution, although the 


came not in proper perſon, and upon a Statute made to two, if one 
dome with it he ſhall have Execution in both their names, and it is a com- 


mon courle that every ſtranger who comes with the Statute ſhall have 1 


npon it in the name of the Recogniſee, 12 E. 4. 10. and 11 Ex · 14.16 H.. 13. 
4. 14 H. 2.6 


— 
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on Nen eſt invintus returned upon the Certificate where the 1: E. f. 11. 
his Executor ſhewed the e Execution up- 2 Hl. S. 25. acc 
| | Dad 2 pon 


Execution. 


E. 3. 31. But ſee 18 E 3. 10. he ſhall not have it without 
. 895 Fade E liz. Dyer, Conuſee of a Statute Merchent had it . 
ed in the Chancery, and chereupon had a Capias upon it and 4 al 
the ſhewing of the Statute, his Executor had a Scire facias. 1 
The Recogniſee ſhall have Execution, although he hath releaſed hi 
Right in the Land, and although he hath purchaſed parcell of it 6 
7 if Proceſſe be awarded to arreſt the body, and the Sheriff doth ny 
thing, the party ſhall come and plead an acquittance without an (Huliy 
querela, otherwiſe it is of a defeaſance, but he ſhall plead the defeating 
17 E 3.3. butif he be taken he ſhall not plead an acquittance, but ſhall 
be put to Audita querela 45 £.3.24 and a man ſhall have an 44 gup 
rela before the Extent returned, and thereupon ſhall have a h facies 
or a Superſedeat, 17 E. 2.3. Execution 51. , 
The Sheriff returned the party dead, for which cauſe he had Exration 

of his Lands, 15 & 3. Execution 59 | 5 
Upon Non eſt invents: returned, it is no Plea, that there ij no Ce. ®' 
cate in the Chancery without a Writ to teſtifie the ſame, 15 EA E] * 

tion 61. e 

When the Sheriff returneth Clericus beneficiatus upon a Suu tis be 
holden that the plaintiff ſhall not have a Writ to the Biſhop de hue Eb th 
cle iæ, becauſe it is not given by the Statute, but he fhall have Mt uf 2 
his Lands, 19 E 3. Execution 79. See 8 E. 3.36. But ſee a cim fut *f 


Teen. aw 27 


an Annuity for the King was awarded de benis ſpirit ualibus, 8 H. . 

And note that upon return of the death of the Conuſor, thatupons a 
Writ to the Sheriff to make delivery upon ſuch return, char he turn fa 
that a ſtranger is in by a later recovery, the ſtranger ſtall not be ut out. fo 


without his anſwer, 9 E. 3. eæecution 197. but it was holden that d a 
Feoffee ſhall be put out without a Scire facias, but there iö no mention 
made of the Return of the Sheriff, 2 E:2. execs60n 118.vide 17 Bj: 
execution 53. | Wi: 
The Conuſor ſhall not have a Scire faciat to have back his andy 
an acquitrauce or the term ended, if he do not tender the coſts cha- 
ges of the party, and the ſufficiency of the coſts ſhall be tried by the 
Countrey, 47 E 3.11. See 46. «Af. Scire facias 134. and 1 5.7.15 
but upon an Elegit the plaintiff ſhall have the bare extent 
coſts, 31 E.3.extent 13. Ls 
When a Statute Staple is certified into the Chancery, 4 nia (hal iſne 
forth returnable there, and alſo proceſſe to ſeiſ: the Lands into theKing 
hands to anſwer, at which day he ſhall- have Liverie out of the 
hands without any more, and the Writ is returnable in the Clan, 
but when upon a Statute Merchant a C apias doth iſſue our of the x 
cery, returnable in the Common Pleas as it may, Execution INaune 
, © 


of Lands and goods untill the *Capias be ſerved, or Noweft 
turned here; and then he ſhall have it returned in as many Co 


. 


Execution. 
will, and upon Nen eſt mventss returned here, an Alia: Capras ſhall-1{ 
ſue / H. b. 3. 15 H.. 14. See the Statute of 27 E. 3. Cap. g. 
dee, that upon a Statute ſtaple by the Statute of 27 E. 3. Cap. g. The 
Major of the Staple ſhall keep his body in priſon, if he be found within 
the Staple until che-Party be ſatisfied of his debt and damages, but if it be 
out of his Juriſdiction , it ſhall be certified into the Chancery under the 
ſeal of the Major, upon which a Writ ſhall iſſue forth to take the Body 
'Lands and goods, and upon that Execution ſt all be as a Statute Mar- 
chant,and that is with Coſts and Damages, and Fairfax conceived, that 
this is the courſe to have the colts at the end of the Term, that where the 
Defendant hath a Scire facias in Chancery to have back his Land, the Co- 
 nuſee hal ſay that he had not levyed his coſts and damages and then what 
coſts and damages ſhall be allowed him ſhall be adjudged by the Chancel- 
lor accordirs to his diſcretion , becauſe the debt and time appeareth ad 
gued non fuit reſ ponſum, 15 H. 7. 16. | 
Andit was then holden, that upon a ſtatute ſtaple Execution ſhould be 
awarded of the whole at the firſt, but upon a ſtatute Marchant, he ſhal have 
a Capias, and upon a (eps returned, he ſhall remain in priſon a quarter of 
a year to ſell his Land, but upon Nen eſt invents returned Execution ſhall 
be of his goods and Lands, & c. and at a Statute Marchant is the ſeal of 
the King and of the Party, ſo as ſome conceive debt lyeth thereupon. 
Are. But the ſtatute ſtaple hath not the Kings ſeal (but being grounded 
upon the new Statute Anno 32 H.8. Cap.s. it hath alſo the ſcal ofthe: . 
Party) and it was holden that Executors may ſue Execution of a ſtatute- 
ſtaple, or Merchant without a Scire facias, which he cannot do upon a 
Record at the Common Law, 15 H.7.15. and 16. And the new ftatute 
Taple ſhall be acknowledged before one chief Iuſtice or the other, or be- 
fore the Major of the ſtaple of Weſtminſter , and the Recorder of Lox- 
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V. yhere Execution upon a Recog uiſauce ſhall bee, and how , and 
in what manner agaiuſt the Party or againſt the Feoſfees. 


N 7 


1 of Peace, and to appear at ſuch a day in Bank, and at 
4 be day his appearance is not recorded, and if he be bounden to ap- 
yar at amy Defendants ſuit, the other ſhall ſerve him without more, other 
wiſe it i there et there Execution was not awarded but by Scire fac ia s, 
"Yet it appeared that the Recogniſance were forfeited, 38 H. 6. 10.39 
4 6. Execution 10. ; _— . 
4 Scire faria upon a Recogniſance, and death returned, for which a 
acias was awarded againſt the heir and ter- Tenants, who being re- 
e appear, and there upgn the Plalauff fhad an Eg. 
TM | . 38. 


Serin 


5 Execution. 
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1.4. . 3. 18. 
Hoare iin 

| thys caſe the 
V — Fes but all was entred into the Roll » 44 E.3.12, So where damage 7 
— ry of the taxed to 100.1.and entred 1 00 ſhil. the ſame was amended 45 Eg. 
goods of where the Nz/ prius doth varie from the ſum demanded, 20 H616 1 
the Conuſor and. 17, . | 2 WI 
what remed) , A Scire {arias againſt the Feoffee of the Recogniſor who git 
2 — = tbe there was an other Feoffee of other Party not named, & * for hich 
9 2 3 z. Writ was awarded to warn him to ſhew cauſe why his Land (hey 


Execution f 
i 1 


and 2 Blix, 
Dyer 193. C:3. 
Part. Herbert: EXECU 


. s, named, yet none ſhall anſwer until they all appear, A. 11 E.z. Bat 
266. 1 
Upon the Recogniſor returned dead, and a Scire faciat gut 
Tenant, it is no Plea that the Recogniſor hath an heir, but it u 
turn that the heir hath Part of the Land, ibid. 1 74 
Execution ſued againſt che Ter. tenant was challenged b 
firſt ſued agaiuſt the heir: Jveſilian, you ought to ſuppoſe the 
heir, and that he hath Aſſets, but the heir is bound no more thenthe 
fee, becauſe he is not named the Recoga hace, therefore anſwers N 
need not firſt ſue againſt the Execurors, T. # 2 Ex:c-£;-» Af 
ſhall not be awarded aꝑainſt the ter- Tenant until che deptor, Of * 
be warned, but the heir and che Tenant nay ve warned by one 
cias or firſt the heir, and upon A+ returned, then theter-T mut, 
E. 3. Execmtion 139. but ſee 46 E ;. Breef 605 A Scire faciat n 
heir, executors and ter-Tenants , and all warned, although te 
executors had not any thing 2 
The Recogniſee by the firſt Writ ſhall not have executioꝶ N 
Land which the 1 had at the time of the Recogniſaꝶ A 
on Return that he had no Land, then he ſhall have 4 VVrit toe 
had at the time, &c. or aſter, &c. 36 E 3. Execution 47.19 E 
where he had all at the fir Writ by Elegit T. 23 E 3. Eæecut 
Stat Weſt, 46. . $ 
Where two ſued execution, the monies was delivered to ot A 
atturney tothe other, A 14 E.z. Execation 76. and the Def 


a - 


C. 3 Harlots 
caſe, Ac. 


* * 


_ 1,94 Eve, Be - 
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. Jo did pay the money to one, the other being abſent}, and it was 
Wood, and the Recogniſance was withdrawn, AL, 22. E,z.15.execation 
I Sar facias upon a Recogniſance doth not ly, if againſt the Tenant of 
he Freehold, not againſt the Guardian alone; and the heir ſhall have 
lis age, dee 12 E. 3 .execution 77. he ſued againſt the other tor - Tenants, and 
he heir within age, a writ brought againſt the Leſſee for years alone was 
ib: ed, H20 E. 3. Scire facias 121. x 
Execution ſued againſt two, one was returned dead, and that the o- 
her bad nothing, the Plaintiff prayed a SHeire facias againſt the heir of 
im that was dead, and the Ter-tenant, and ſurmiſed that the other 
bad A ſſets elſewhere, and becauſe he would not fue cecution upon the 
ibi returned he had a Scire facies, P.13 E. 3. execution 78. and if the Vz i car. 
Plaintiff doth know that the one bath not any thing, he ſhall have a Scire n B. N. the caſe 
ea againſt the heir of the other for the whole, yet no recogniſance doth Pac. a -of 
ind every one in the whole, A. 5 E.3.exeontion 100.but by the Statute he Sate s 
ver have a Scire fatias in the other County, and then execution againſt the Dawes , and 
rſt ſhall ceaſe, untill the other appears, H.1 2 E.3.9.exerution 141. afterwards 
It was faid, that a purchaſe of parcell of the Land did extinguiſh the 2 pert 
lecogniſance, 4.22 E. z. execution 88. and ſo of a Statute -*+ - grin 
If a man acknowledge a Debt without plea in Banck. exeention ſhall not Conuſes after- 


awarded by elegit without proceſſe of Law, as an action of Debt, ſo wards cenvry- 
veyed the other 


Statate of Weft. P. a. E. 2. execution 120. 
& Part of the land 


A Recogniſance payeable at divers dayes, upon one day incurred, h | 
Wnot Execution by Ciegit of the moyety of his Land, and then the other — pd 


H encurred, he now ſhall have Execution of the reſt during his poſſeſſion bolden in that 
the other moyety, M. 10 E:2.Exrcation 137. quod mirum. And by the Caſe, that by 
It mx he ought not to have the moyety of the reſt, and that alſo — 2 of 


ted, and denyed by Shard, that by ſuch means he ſhould have 2. 
ecutions, where he might hold the firſt Zand, until the whole were —— — 


2nere:yet Elegit was granted upon the firſt day broken, Af. 16 E. 2. was extin#, 


Vee 
tien 138. | 
9 his debt and damages , and before Execution dyeth, a 
eve facies ſhall iſſue againſt the heir, and ter-Tenants of the Lands 
the Defendant at the time of the Judgement, and upon that, the Party | 
l git 4 Eliz.Dyer 208.7 H. 4. 22. ace. Quere, Plow. (om. if 2 
art bath not election to have execution againſt the heir, or executor. Dyer 1 : of 13- 
39-210 H.7.3. by Vavaſexr. | | | FD, 34. 
Me all be charged in debt of the Lands which he had by diſcent, C. J. F. Her- 
et Writ brought, and not the day of Judgment, . 18 B. 2. Elan — 


not have Elegit 


One recovem Debt , and hath a Scire facias, now upon that Recovery bu of ſucb 


ED not have a Fiers fac. ; ; 4 were 
— Flu ofhis goods but a Scir acias, M. 18. E. 2. diſc end 2 
1 * | „ FT . 4 I" . the beiy, at ie 

WIFI? faviay again the principal and ſuretie? the principal being time of he! 


warned ni brought: - 


Execution 


warneth appeareth; the ſureties not, it was thought fit that exe 
ſhould be againſt the ſureties for their Contempt 11 H. 4. 12. ( 
F708. 8 
A Writ out of the Common pleas againſt ter-Tenants Naming thy 
Names. and another in another place to ſuch a one, what Land heh; 
the day of the Recogniſance and not generally of-his Lands, for wha 
was abated, 46 E.3.29.Brief.6c5. But it was holden chat he ſhall kay, 
ire facias againſt ter-Tenants and name them at his peril , and if A 
have but for years, he who hath the Freehold flall have an Aſiſez6R, 
Scine ſacia 121. | ada 
A Scire facias againſt ter- Tenants, they ſay that one E. holdeth pal at 
named. R. being warned appeareth,ſaith that A holdeth anotherparee/nx 
named; now Execution ſi all not be againſt che firit Tenants, forth 
hold to the Plea of R. if the Plaint ff wil reverſe it, and if heconfeſſe i 
ſhall ſtay till A be warned, for Execution ſhall not be taken by parcel 
and the firſt might plead other matter afterwards againſt the Executi 
and a Writ ſued forth to warn A.and not him and all che ter-Tenants,ne 
all whom he will call Tenants, Quære this, And afterwards 4. N 
N-hil, & then if A appearerh by Atturney, he may plead hoy MIR 
not day, otherwiſe the other thall have Execution, A 11 & 3, H. 
266. 1 
But ſee 2 E.3 Scire facias, 141. That where one was returnedyane 
and the other Nil, and he who was not warned did not appeatyat He 
cution was not awarded but Proceſs by Teſtatũ againſt the oerws 
another County who made default, and che other would have pladedu 
Acquicance by atturney, but could not, becauſe he had not day ig Court, 
Quere, if he had appeared in proper perſon, ec. * 
The Sheriff returned an extent, but not that he had delivered it, #t 
the Party had a Scire facias and ſicut alias, becauſe the Court xu bot lr 


/ 


tisfied, it he were ſatisfied, 14 12 E.3. Execution 117. 


A man condemned and outlawed brought a Writ of Error b 40d 10 
bayl, and did not keep his day. Mordaxr, the Party is put 104 ot 
facias upon the Recogniſance againſt the bayl , becauſe be is now F 


: | wr 
Execution, bccauſe he was oncein Execution, and the R 23 


to the King, and not to the party for which cauſe it ſeems he bs 
( adpias, 8 H7 9. See 16 H 7.21 E.4 80. „ 
So it is agreed, that where a man is in Execution upon a, B 
findes bayl, and doth not appear at the day, but at anothe e 
bring him in, now it is in the Election of the Plaintiff to take H 


q 


of his Body and Land, or to take the bayl, See 59 E 3. Extrem 
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VI. -When Execution ſhall be for one, or againſt one, and that for | 
te whole, and when Execution ſball be for Part. 


three recover damages in Aſſiſe, and before execution taken forth two 
Lof chem dye, the third ſhall not have Execution, but of his portion: but if 
Frecution had bin ſued for damages. and the Land delivered to three by E- 
legit and afterwards two had dyed, the third ſhould hold the land until all 
the damages were levyed, otherwiſe is it of a Recogniſance or debt recove- 
red M13 E. 3. Execution 75. th . 

If two ſue Execution, and before extent one dyeth, yet the Sheriff ſhall 
extend the Land, and ſhall deliver the ſame to the other, 11. R.2. Brief. 
938. 

But if two ſue Execution of .a'Statute-Merchant, and the Cunuſor is re- 
turned dead, and then one of the Conuſees doth alleadge the death of his 


1 Companion, he ſhall not have Execution without ſuing a VVrit out of the 


Chaunccery upon his Cafe, 25 E.3.38,fxecaution 92. ; 
Aman recovered 40 | damages, and by Fieri facies,the Sheriff delivered 
125 more goods, who is now dead; it was 
now ſaid that if he hath Executors who hath Aſſets, Execution ſhall be 
led forth againſt them, but he ſhall have Execution againſt the heir at 
ks peril of the reſidue M. 19. R.2.Execation 263. . 
. And it was holden that the heir ſhall not be charged but for his portion 
the Statute of the Aunceſtor if there be other Feoffees, ſo of the Gar- 
hen the Heire is under the Guardianſhip of many, H. 48. E. 3. Ven- 


eher 76. 
The King not being well informed did licence his Tenant in Tail to 
alen, and to take back eſtate to him, and his Wiſe, who did ſo and dyed, 
te Wife held the Land, A Scire facias iſſued for the King, for the mean 
profits, becauſe the ray 7 deceived , and forthe 2, parts ſhe ſhall be 
Uarged but not for the third youth, becauſe ſhe had cauſe to have Dower 
— yet ſome _ * N ſne 2 — anſwer the whole, 
ne was privy to the Wrong, Vide 40. 4/3 6. Gard. 1. 75 
One lexyed 10.1. by Fiers facias in the time of the Teſtator, and the re- 2 RD 415 Air 
lde Feri facias of the Executor; or by Elegit againſt the heir, but william Her- 
4 the whole firſt, and it was no folly in him, 19 fl. 2. Execs- wy 64. Ha 
$60.4 | . b 
enen ſued againſt all 6. Conuſors of a Statute, & upon the taking — pre = 
one he had Writ to take the others, although that one was in Execu- #iſor cannot 
wn, 26 H.6. Execution 6. And where he ſhall ſue againſt all, or againſt extend the len 4 
r 41.5 E. 4.5. 44 E,3.Execntion 36. And where one being in = of 2 
aun Proceſs ſhall be againſt the others, See 3; 4 E. 3. Execution 129. , — ally 3 
„ | Eee Scire g. d. 


4 * as a added. Rn - ad N , , 8 J 9 n 
- - . ——_ 
— . - » ©. _ 
. * 0 
- *& 
1 
- 
„ 
* . 5 
* 6 7 
= X- OE * 
U Vi 1.1 


Scire faciat upon Damages recovered againſt 2. one was returnedaus 
ed, and that the other had nothing, the Demandant prayed By 
againſt them both at his Peril, and upon a Recovery in value agaig 

Vide 36 H. 6. the Execution ſhall be againſt both, but here he that appeareth h 
. act. Idem dies until the other be warned, or a nihil again returned, 
that he who appeareth confeſſeth the Action, and if one caſt a Prg 
no Execution ſhall be againſt the others, 1 H 5.4. Execution 22. 
Note there is a differencie betwiæt doing Execution, and ſuing By 
tion, for if a man do recover againſt 3,and one is preſent at the bag 
be taken in Execution, but if they be all abſent, he ought to ſue ſon 


cution againſt them all in common, by Strange Juſti ce. 
A Scire facias upon a Recogniſance againſt two, the one is min 


dead, and the other that he hath nothing, the Plaintiff at his pray ” 
Scire facias againſt the heir and Ter-tenant of him who was dead 
Teſtatum in another County againſt the other, or he may hy 
tion againſt the Survivor ſolelie , but he ſhall not have Exec 
the heir, or Executor of him who is dead, without alſo ſuing 
againſt the Survivor,13 E.3.Execation 78, 1: mal 
Scire facias after the year for Damages recovered . againitiny 
Aſſiſe, the one was returned dead, and the other warned, and ity 
that he ſhould not have Execution againſt the Survivor with 
againſt the heir, and the Ter- tenant of the other, yet the hg 
levey the whole upon one. But T borp was of opinion, that the! 
who is party of the wrong might onlie be charged, but the opi 
Court was contrarie. Alſo the Sheriff cannot levey the whole; 
heir of the one, or the other Ter-tenant, for there audita quereld 
he be charged above his portion, 19 E. 3. C xecutios 81. 1 
A Scire facias againſt two, one warned appeareth, the other m 
fault, and the Plaintiff prayed Execution againſt him, and ſhould 
it, for then he cannot ſue him who appeareth, wherefore Exec 
ſtay, P. 6 E. 3. 1 3. Cxecution 103. 1 
Scire facias upon a Recoverie againſt 6. where z. were returned 
and 3. dead, It was holden that a Scare {acias ſhould iſſue againkt 
Fide 1.5. 46. and Executors, and by reaſorrof the nonage of one of the heit 
7.1, cc pan. dings were ſtayed againſt the reſt, and no Execution again 
* 8 45 them, becauſe the other might have anAcquittance, 29 C. 343% 
Caſe, and 33 Maintenance againſt diverſe, one who was found guilty is 
4.6.47,con- ſhal ſea, now the Plaintiff ſhal not have Execution againſt hi 
trarie he ma) leaſing to the others, as in Treſpaſs. And it was faid that he ſhawn 
* 2 ſecute againſt the others without ſetting him at * „for od 
cu ion, and the hath his Execution, which ſhal not be without releaſe to the och 


buch of on: is is there ſaid, if three are condemned joyntly, and one of them be 
vo full ſatisfa- a C apias ad ſatisfaciendum, the Plaintiff ſhall not ſue the other 
Sion hut s 20, n 66. id K 
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ler But where three are bound in a Statute jointy and ſeverally ac 4 
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i Eu 

all have Execution againſt one, or all of them at his election, and not 

ee cle ofan Obligation, But if be bring debe geen them 
Moon a Joynt Bond, the Execution ſhall be againſt all; but if be bring ir 
ke ſeveral Praciper, he ſhall not have Execution but againſt one, 34 E. 3. 
renten 129.14 H.4-19. £xtention 29. | i 
* g are attainted of Diſſeiſin, the King may take Execution 
for his fine againſt one only, but ſo cannot the Party, is H. 5. 5. Execution 


133.0 | 


| VII. bere Execution ſhall be u pon 4 Recovery here aga int 
bim, who hath not Land but in Liberties, County Palatines, 


e was ſurety of A. for to keep the peace, who brake it, and the ſurety 
jad nothing but in Durham, the King ſhall ſend to the Biſhop or his 
Fauncellorto do Execution, CM r £.4.Exzention 11. and that ſhall be 
pon return of the Sheriff that he hath nothing, and the Party did ſurmiſe 
thathe had not any thing but within the County Palatine, and the Tenor 
ftheRecord which is certified ſhall be ſent thither, F. N. B. 132. 
Aman ſueth Execution of a Statute Staple, and the Defendant being re- 
med Nibil, he doth alledge that he hath Land within the 4. parts, for 
Mach a Writ was awarded to the Conſtable there to do Execution. The 
leporter thinks that he ought firſt to have a Writ to the Sheriff to deli- 
This Lands out of the Kings hands, and then a Writ to the Conſtable, 
21 E.3.49. Execution 70. Br.Execution 115. | | 
At the Capias upon a Statute Merchant upon Nos eſt inventus returned 
Writ to ſeize his lands, and the Sheriff returned, that he had not any but 
Auncient Demefne which he held joyntlie , &c. rhe Plaintiff ſurmiſed 
Wie Land was Frank-fee, and that he was ſole Tenant, and upon that 
11 0 [ it, . 15 E. 3. Execution 62. Land in Aun- 
Aman had Execution of a Statute Merchant of Lands in Ancient De- cie»s deme(ne 
Kinagainſt the Feoffee, and being put our he ſhall have an Aſſiſe at the a) be ut in 
mon Law by the opinion in M. 2 F. 2. Execution 118. But it was hol- ***cut:0n «pon 
2 g00d Return upon a Statute, that the Party had not any Land but 34 
ancient Demeſne, P. 15 E.3.Return of the Sheriff 1 09. becauſe the Par- 
euer! not 'Freebold , but Elegit is at tht common Law and Antient denieſue is ac- 
ma zrcupon by 3. Elegit. j the flatute of Weſt.2 Cap 18.1 E. 2. Executior, 89. acc. 
o bad recovered Tan in Treſpaſs, ſued forth an Elegie of 
\ Ty ancient Demeſne, and is was held, that he being pur out, could 
ot have. ' Ne, becauſe he ought not to have had Execution of thoſe 


* 


ul not iad] Ancient Demeſne where the Recoverie is by Writ of 
Cole in e nature of any Action, F. F.2 Execution 136. See ac- 
3p. mat2z Af.q5.e Tucient Demeſne. 23. That the Sheriff ſhall 
ands in Ancient Demeſne by El/egit,& ifthe Recogniſee dyetli, 
Aecltors have not any remedy, for they ſhal not have a-Writ of Right 
| Eee 2 Clole 


I. 


Execution. 
Cloſe in the nature of an Aſſiſe, ſo neither the Teſtator as I conte 
upon a Statute Merchant Lands in Ancient Demeſne were deln 


Execution, and held good, 7 H:7. 11. See 7 H. 4. That Lands inn 
Demeſne are good Aſſets. 8 


ä 


VIII. Wien after Execution awarded a Superſedeat . 
forth to ceaſe, & e. And where execution ſhall be fi 
againſt oue until Judgement be given agai wt the 6 


Ebt again three by ſeveral Precipes upon an Obligation nt N 
veral, all plead,and its found for the Plaintif, he hath a cr 
tent againſt one, who prayed a Superſedeas, or that the Plaintiff 0 {rs 
finquith the others, & a Superſedeas awarded cauſa conſcientis ie th 
Recovery was by default, Qusre. It ſeemes the Plaintiff ſhall never have 
Execution againſt the others when he hath choſen Execution n one, 


a 


but in Treſpaſs where hee ſueth for Execution againſt all ih NM 
and one onely is taken, yet Proceſs ſhall continue againſt the d buc 
that is not like the other caſe, 4 E.4.14. Vide 14 H.4.19.That de h LY 
covers againſt two upon an Obligation by ſeveral. Præcipes ſhall-nathy 


Execution but againſt one at his Peril. „ 
AB. C. & D.are ſued by ſeveral Precipes upon their joynt and (nenid 
ligation, A. & B. are condemned, C. doth demur, P. pleads to 
their pleas continue, the Plaintiff ſueth Execution by Capias A 
a got, in Treſpaſs no Execution ſhall. be againlt. one until the otheriecs 
= — A demned, and here it appeareth by the infor mation of the h | 
__**  thatallare ſued uppn one Obligation, and the entrie is generi 
cution ſhal be, and in Debt upon all condemned and one taken, Prowl 
iſſue forth againſt.the.others, & c. and a Superſedeas was aH 
conſcientie, becauſe he did recover by Default, 5 E. 4.4. e 
Where in treſpaſs ſome are found guilty, and the pleas of othet e 
ide C. Part. in in Proceſs, the Plaintiff may pray kene againſt thoſe who at l. 
Phinfields.,, and Execution ſhall ceaſe, &c. and then he may Releaſe, o 
Caſe... againſt the others, and have execution againſt the firſt, 5 EAN 
| 36 H.6. Fieri facias 3.44 E,3 7. Execution 36. So it ſeems Wi „ 
veral Precipes, where all are condemned, and one is tag 
So in debt by one Preeipe, and parcel is found or confeſſed, MWFFSS 
at iſſue upon the reſidue, he ſhall have Judgement, but Ei jon em 
= of the debt and damages, until, & e. but of Coſts he He raj 
Judgment untill, c. 36 H.6.6.14. So upon ſeverall Iſſue in T © 17, 
Demurrer for part, and the iſſue found 32 H. 6. 6. and 2. . N 
A Statute-Merchant was certified, and a Capias a the B 
came and purchaſed an eA#dita querels, and prayed venre ſamaLy © 
l 
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Execution. : 


Pleas, where it ought not to iſſue untill Execution returned, 
— the miſchief of the Party that he ſhould not be impriſoned a venire 
eie was awarded with a clauſe of Smperſedeas,, H. 17 E. 3. Execution 


Wein of a Statute was ſued againſt T. who brought Audita querela, 
Ae ee, and was non: ſuit, for which Execution was awarded, then 
ame % Tenant of Parcel, &c. and had an Audit grows upon releaſe 
, Come ſuppoſing part of the Land of G. to be delivered, and as ta 
A "reſidue axia tipret , the Sheriff did certifie that none of his Land was 
- ored.and the Writ to the Juſtices is to hear him, if Execution be ſued, 
lich is not, to the Superſedeas iſſued without warrant, for which Execu- 
e / E. 3. 27. Audita Qgerela 21. , ; 
Jower.the Tenant vouched in a forrein County, the Demandant did 
cover preſently in the ſame County where the Writ was, but no Execu- 
tion till the voucher was determined. H. 13 H.4.?udgment 221. | 
die upon diſſeiſin of land and rent, as tothe Land ic was found for the 
int, the Rent yet did depend in Plea, the Demandant prayed à Fir- 
age of the Rent, and had it, and this returned Fieri feci. Littleton ſaid 
luke Defendant ſhall not have Error until Judgment be alſo given of 
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itior ;or hich he ſhall not have Error, till the whole be determined, 
akerwile it is here there are ſeveral declarations,as upon ſeveral Precipes 
ue, but bring a ſpecial Writ of Error, and we will adviſ edit, 
Witkems the Error was in that, that Execution was awarded of the 
ludgment of the Rent, F. 36 H. 6. Fieri faciar3.36 H. 6. py, cpu 
%! W teon 26,4 diffe- 
Mitwhere in Treſpaſs the Plaintiff had Judgment againſt one, and the rence — 
rig gepend in iſſue, and afterwards — Plaintiff, yet upon — « gene- 
hall recover againſt the other,otherwiſe not, 44 E. 38- 74 8 
e far. upon a fine, the Tenant as to pareel pleadel joynt-tenancy, il ' Nonte- 
o reſidue a ſpecial Nontenure, for which no Execution without aufe pleaded. < 
tryed, which he ſhould have had upon general, Nontenure pleaded. 
a Scire. acias upon a Recovery upon Nontenure pleaded, he ſhall 
en at his peril, 11 H. 4. 16. and he was driven to maintain his 
e ſeems to be the cauſe, that in a Scire facias Nontenm re gene- 
1 M7 H.6.18.14 E. 4. a, S. E 
an ant of Rent in Fee that it ſhall ceaſe during the Nonage of 
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eke Wife ſhall recover Dower during. the Nonage , but 
11 a all be ſtayed, 10 H. 7. 13. Vide 22 E. 3. acc, "YN 


IX. Where x 
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IX. here the Tar jews l be ne, or weep | 
cutors of the others , and where the Heir,and Executory | 
 Swrojvor, and fer-. enants. l 


12 


ire faciten pl Recovery i in » Detiaue againſt Husband @ 
S yo andthe Writ iſſued againſt the Wife as 
and —— although as was conceived it might be agi 
Wi e, becanſe the was party to the Judgement, A. 13 ay 
Vi. 4 H.6.6. where upon an Obligation to Husband and 1 
brought Debt as Executrix of her Husb ane. 
A Recogniſance made by two, upon the death of one | 
may have Execution againſt the Survivor, or againſt him, 
the ter-Tenant of the other, 13 E.3. Execution 78- yet in the] os | 
it is not mentioned that every one is bound in the ry L 
tion 110. | | ** N 
But upon Damages recovered nin two, the executionlluli 
vic. g. part. paint the Survivor only, and if both be alive, and the one h 
' Blunjiclds Caſe 2 piss, the other ſhall be alſo taken,otherwiſe the firſt ſhall bes 
29 H. 8. cont. Vide 19 E.3. Execution $1.29 E. 3. 7. Execution 155. 1 jt > 
I and H. were bound to E.afterwards G. marrieth E and a 
is made Admibiſtrator to H. with others, G. and E. his M 
agtion againſt the ſame G. and his companions , and held it 
and that he ſhould — ſuch Action upon the Band made by I: 
Vier a art. ſelf. Afrerwards exception was taken that 7. had alſo made his 
Herberts Caſe not named, yet all was good, becauſe E. did furvivehim , 
1. cont. Rion, “.. And afterwards it was holden that where boch 
ought to charge the executor of the ſurvivor F alone. So of 8m 
ty. &c. and it was a joynt Obligation, 31 E. 3. Executor 82. g 
Obligation made by two, one d = „Man, the Obligee ſhall 
vivor with the executor of the otherwiſe it ſeems \ =_ : 
two to whom, & c. for the executor of the one ſhall not jc | 
other, Vi. 14 H. . .. * 2 wow 
Two — harged with their proper goods upon 
verunt returned, if one dyeth, the other ſhall be charged aloud mer" © 
the executor of the other-27 E.3.$0. Execmtors:95. mt 
Aud ſome thou abe joynt Bond, that the Survi — 
only charged, ar not the executor of che other, otherwiſe it . 
* H. 4 and ſo was the opinion of Vaviſoar 12 H. 7. . 0 
Note, the reaſon is becauſe it is in the perſonally, but ora vile ONO. 
ranty, becauſe it is a Real Covenant. 
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\Necntio done Patibior wi ow 01 ene Ik 5 . 
er of 00 ar ad again! the others of of the goods of the dead FL 

ne unties, and hath proc elt aceording, e 

ccütiott of the "I for the Writ i is, habeas denarios hic, 

raw te Land, irſhall bedeliyer the 

| 9 7 5 76 And that execution B 
een An elegit upon a Recogh 
vdo recurned that Te had 24 acres, and that he had delivered to the 
Pets who ſaid he had delivered nothing to him, and ſaid, 
fendant had 10 l. in N. and prayed an elegit thither, and in S. 

that he ſhould not have execution in another County 
e firſt took it, 18 E. 2. execution 240. it ſeems to be other- 

for the body, 20 E. 3. Execution 84. 

170 —— of part of the Land upon a Statute Merchant in 
2 the whole, he: ſhall not afterwards have Execution of the 
** . 14. Execution 1 34. 

. | that if a man ſue Executio u of a Statute Merchaiit in 

dd in euch for the portion,'viz.201.in the one, and 201. 

ity,” yet upon nihil returned in one County he ſhall have 

or the ole in the other, if he hath Aſets there 16 E.3.Ex- 
"my 2 may well pray Execution of the body in one Coun» 
e the e Land in che other County, 41 B. 3. exrown 
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aa be againſt wbom Execution is ſued, (þ ſal render the 
r | "ay to the Plaintiff himſelf, or he mb hath bis ples and 
ak "3 * to one Plaintiff ir goal. JO = D an 


won of a Statute, che Recopniſor ſhewedatacquittance: 
Lia cell, | and tendred the reſidue in Court, and had a Venire facias 
del tor and his Aſfignee, the: Aﬀfipnee ech, che cher 
| another day tame and a F —— 
abe Ewis holden that the money ſhould be delivered to the 
za mnche intereſt, and the other ſhould have his Land again 
Nie 15 E. 3. Reſponder. 3. 
Wirt ne a Statute Merchant, the Debtor was returned 


er cif IT roy art Ter cent. xy ſhewed now a de- 
n | feaſance: 


4 
. 
Py. 


24 E. 3. Io. br. 
audita que- 
rela 41. 12 Hf. { 
4. 1. and ſte 48 
E. 3. he all 
have but ſicut 
alias. 


E. 5. part Se- 
maines Caſe, 
acc. 91,92. 


Mredmion 
feaſance with Condition, and had a writ againſt the « "nt 
gainſt his alience, the Conuſce appeared, the alienee made de 
dies was given to the Conuſee, without puttin og him — 
diſtreſſe againſt the alienee, H. 1 5. E. 3. Reſyo 57 
In Anita querela the Proceſſe is Venire facias, Alias and » 
upon xibil returned, upan that chen a Copias ſhall iſſue forth ag 
:onuſor, F. N. . 104. 4; 
Execution ſued of a. Statute Merchant, the Conuſor ſhewedange 
tance of part, and tendred the reſidue, had a writ to the ulli a 


upon that a Venire facza againſt the Conulee,, and his 


Conuſee was returned warned by Mainpriſe, and the aſlignes 


.on which b 2 8 proceſſe Mued againſt him in another] an 74 


E 3- Suge jon 13, 
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* I 7 bete the Sheriff ol deliver the Landi 
* "the Execution, or ongbt to return the Extent, M 
4 Writ after delivered to him &c. and how he l 225 * 
. ſelf in doing Execution. dia 


Tits Sheriff or other Officer of the King, who's comes to do x 
on may break open the houſe, if he cannot have kene 
miſchief, &c. 18 E. 2. Execution 25 1. 
The Sheriff may break the houſe to take a Felon, for the N 
emittas aliquam libertatem, and the priviledge of the houſe 
againſt the King, Vide 28 E. 3. br. vron: 158;4ce.C. g. parti: 
But ſee a di erence taken where the King hath intereſt for elan 
where it is to the party for debt or Treſpaſs, 13 E. 4. 9. and wen 
rif upon Fieri facias breaks the honſe, ecauſe he cannot othet . 
and take the goods, now he ſhall be excuſed of the taking, but 1M nn ® 
breaking of tt.e houſe, See, it did not appear there that he , wan | 


.enter,.P.7.E z. 16.18 2.4.4. 


Ove juſtified a houſe as Ralliff upon a Capies awardebb je jb "1 


of Oyer and Terminey upon an endictment of Treſpaſſe, 27 f 


for Hue and Cry levied upon him who bath hurt auothef þ | 


danger olf death, JE. 3. 16. 


Actatute Staple was three times certified, and 1 
veep8horiffes to execution, one Sheriff extended the Lain 
in his hand for the-King untill a writ iſſued to deliver it to 
3.7. Execution 17. the rit here is & /iberars fac, as upon 3 
chant; yet a writ iſſued afterwards to delive rit, F. N 3.131 i 
Hoes Cale; . + part, Fulwoods Cafe, all Writs of exccutian W 
duly done, the exec renne though the writ be not fe 


Fier Fac iar, but an ution by force of an enqueſt, as an erg 


: 


7 Fro 
i Ke mill Releaſe of bis Right in the Land before he bath Exe- vie 5.8.7.25, 


| ‚ mp 8 nuſor enfeoff the Coduſee of parcell, and a ſtranger 


Deni. . 
urned, ochermils_it k not good, vide 11. E. 25. b. dl. 15, Car. 


Ds Collifods Caſe adjndge ace, 1 
"pon Z/egit , the Sheriff oughr to return the extent, and alſo that 


hath delivered the Land &c.12 F. 3. Scire facias 117. and the extent 
Mike vood for the ſum due, notwithſtanding that it be of more,44. E. 


p10 rien 35. 


tz returned the extent upon a Statute Merchant, but that he 


1 ed the Land to the party, whereupon the plaintiff prayed 


J. * 


hate might” be amerced: Quere 41 E. 3. F xecution 39 and upon Ex- 
cution of a Statute Merchant acknowledged by husband and wife, 
earned that he had extended the Land of the Husband, but 
udagedelnered it, and that the wife was dead who bad no Land, and,, „ : 
wirimerced becauſe he had not delivered the Land, Suere if the Land & k. 
of the wife ſhall be delivered in ſuch Caſe, T. 14 E. 3, exttation 73. but 15 H. 7. 15. 
6 extent be made by the Sheriff, the Plaintiff may refuſe the Land the refuſall muſt 
A body be alſo taken in che ſame County, or in another County, #* 4 the ff 
N $.execution 84. 5 2 pa _ 
urty may refuſe the Land which is extended too high upon a Sta- 7 i be once 


wiſe be ſhould be concluded to pray in the Common Pleas confeſſe tothe 
| | . extent, be 
extendors might hold it, 44 E. 3. 2. c ætent 11 — 


u well reſuſe becauſe the Sheriff will not deliver him but par pate Damn: 
ndof the Conuſor ; for if he ſhould accept of that he ſhould ring bold 
to demand the whole afterwards, 10 E. 3. eæecutior 84, theLand. 


—_— —— 


— 


XI [LY ere Execution ſball be extin# by Deed, or purchaſe of 
drill of the Land, and where ſuſpended, 
4 * 1 44, 


pe Court, If the Conuſor of a Statute Seaple do en- ,,, before in 


b 
Conuſee of part of the Land, that the? tatute is diſcharged; nargent, Leak 


: 1 fl doenfeoff the Father of the Conuſee, and the Land deſcend it and Davies 


We, and all diſcharged by Moil, wbich Danby denied, M. 3 5. H.6. 1 B. R. 


e E. 3.16. And fee which Moil for the other point, 4% an. 


tee contrery bath been ad judged of a purchaſe in Error, 45 F. 
here ie was a Repurchaſe, but the body is firſt charged, then 
ee and tde Land which remaineth. /. 1 1 H. 7.4. the party had 

inſt a ſtranger. who diſſeiſed the Conuſor, M. 13 


per Townſend - 
Plo. Com. 72 1 
ll, or the ſtranger firſt, and after the Conuſee, the — oa 
ive and of the Granger is diſcharged: So if the Core. 13 8.7% 
F ff ETD ice 


bar him, 45 E. 3.22. 


ſeeenfeoff a ſt of rcell, 35 E.3 3 13 H.. 22. and 8 
Aae ieee cen. 111 of chat doth reiafeolf the .anaſor, 2p 
thereof doch enfroff a ranger, yet the Conulee ſhall haue Exe 


Ihe eee dead at the Capias upon 4 Statute Mi 
a Writ i ed againſt is Tands,the Sheriff returned that he cc dT 
yer then, beeayl Aan er had Execution of an<ther Statute 
and holden a good return, and the party ſhall have Fenin At 
Diſtreſſe infinite againſt the ſtranger, and no other Proceſs, 
ſhall aot have a Scire facias upon ſuggeſtion, 9 E. z. 24.exceutingy 
Af 38, The execution of another by alater Record ſhall a0 
: my execution, Nea bes | FR 503 36.53 Ol * 35468 
Wes the Lapdof ths the Copaſor comirx into divers meal 
part deſcends to the Conuſee, the Debt is gone, 34 AC. 
e * yet conceived that be might have execution, 
and goods, but it is holden that if the father, and a astra 
dento the Son in a Recogniſance or Statute, who hath 
their Land, and the father dieth, ſo that parcell of the Ly 
the Son, that the whole Statute or recogniſance is diſch a 
E. 4 6. | 1 
One Jointtenant is bound in a Statute, no part of the 
liable to Execution if be doth not ſurvive, ſo Land is g 


— : 


SC 
r A 


SCAR on es. , Ao 


<> *. 


BV. and to the heirs of A. ſhall not be bound to the exec 


Statute of A. living, 23 N. 15. E.3. A5. Audita querela 35 . 


de 34 H.6, 
47.4 E.. 39. 
33H 6.48. 
Danby 29 H 
$:23.47-E,3. 
Execuion 41. 
that he (ball 
have Elegit. 


If Ceſtu que uſe, before the Statute of 19 H. 7. cap. 15. mi 11 
for years, or acknowledges a Statute Merchant, and the F 
and: defeatit (as they may) yet after the Statute the Leſſee hilimont, 
and the execution ſhall fta ud, as Fitzber bert reports, but M 

lar ge ſeems that he ſhall not enter, but ſhall have a re- exten 
execation 19. T. 11 H. 27. | bla 

At the Common Law there was no remedy if a Statute nabmne 
yoided; but now the party ſhall have a new. Scire facias, and 
by the Statute of 32 H,8.cap.5- | ih 


If a min bath Execution of Land in che right of che wiſe vin d | 


and het heir enter unto the Land, the plaintiff ſhall. bave 1 an 
tion, 15. H. 7. 16. and by Fitzherbert, if aſter a man hath recon 

es or debt, and. bath the party ia execution who dieth, 
ſhall have a Fiers faciat or elegit of his goods or Land 
B. 246. 2105292 1:2 oer ene 37 


' = » B 


——— D 29 98M | bas eq. ana 1:10 bog * E -+ 1 1 
aeedian: fllt ofthe vba 7 one for Nel 3 
| n where vf We g0arof the villain fort the Debt oh . 


1 15 
. 1 „ Ni f\ 13-10 02 10 . Ee e VI 


% © 


d | | g . n 
12 7%, 1 1 1 e il me e Vide c. 3: pare 


ins haye 6, the but, they ſhall not be taken jn execution — — 
x ſeiſed 5 115 pe, that, I, gras you; bet ne dd net The ria ſale. 
enn ſornthat cauſe, and theBlaintfi dy Te. G rodnafier® | 1 
dee ban dan be 0 ce ee pen nn dgnent, 10. 
wite, chat be. do not itrain cue of big fee. oth ene Than 
Pier as Bailiff for an extent againſt P. \@hoſe-villain the — fr 
Hand good, becauſe upon * n they are thegeods of 2246.44 m_ 
e A he Ki gil} 2 902 g. 56 nod BY 7577785 27 
fo e N 810 ese an Aga 4 ppertaitiio 
g 1 of a baten which the py, ak 4.6 
| 444 Rer. Church. Rolf, the rit was to db execu · 41 Ea Vin B. K. 
tonof.the g 1 of te temporal, and theſe belong tothe Pari- Rot. 447. Bare 
tbo 142 5 Parſon. So do the Bells andi the C hui dens er and h 
en for them, bur if Abey were) che goods: of dhe Parſon; ©1/f 
1. liftcain them although. the Abhot could not and al- 
ne Fi ain; the, beaſts of another upon the Land © of cy Te- 
| vet I cannqt ſell another mans goods by a Fiers fierias, 
I qt abs ron, * cannot be given to the Pariſhioners; but 
&. ectleſia o t ate the gobdeof be par- 
be given Dee c ecrtefte, t to n Church Pa- 
the may well e Nu Sr. e 
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| bs an Abbot which is found, and 2s * A iſſued, 


AR pe awarded execution, for. the. ini 
wi, Ws 5 ne! . ſee! WE. ET gon 
T1428 3:exehffon+7 x — 0 have exe- 
, and if the Colluſi on be found be ſhall have no dam - 
. Culebe a. ußon Waſt fun for un Abbot 
Would pot gire Jadginencuncitl che C oHuſtoti wa e 
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the court of 
Wards, Se 
Edward Coo 


Act. 


2 
7 


appear that he is not in the Kings Service, CAM. 13 fl. Prot 
where upon Debt recovered, and the Judgement affirmed ini 
Error, the Plaintiff ſued a Scire facias to have Execution, M 
fendant caſt a Protection, and upon good adviſe it was allowed N WI 
N. 7, 8. Protection 113. | : * - 


_ —_— ——_— — 


XVII. hereExecution ſhall be by Fieri facias, or by {Wes 
wbere Term ſhall be delivered as «Chatie!, WP 
Ti Conuſee may well plead that the Lands are extended to i 
That they may be del wered to the extendors, and be fh 
facias aquis them E.3.26, Execution 33 H.6.11. irie 


* 
- 


| ' WT gb. | 


ir facies agai hith, 18 E. 3. Euecution 54. 
ade a Leaſe for life, rendring the firſt 6 years 6. quarters of Corn, 
eld over 300. ſhil.by the year, and this Rent was to be extended 
. keſſor, and the Sheriff did not know if it were a Chattel or a 
dia Chattel, it ſhall be delivered and ſold by a Fiers factat. 
A dolden a Freehold, and the Sheriff amerced, becauſe he had not 
ec hut aRent reſerved upon a Leaſe, for years is a Chattel, and 
ailkateaded by a Fiers facias as a Chattel 15 E. 3. execations 63. And 
„ferm ſhall be delivered as a Chattel 34. 4.4. See in the 
i Tuſtice held it a Chattel, beeauſe it was in the election 

Tat be would hold over the 6. years. Qare the Caſe. 

a that upon a-Recogniſance forfeited , execution ſhould not 


at 


be by ; inſt 5 after the year from the date of it 21 E.3.22. Execution 


F 


recovered an Annuity againſt a Parſon who is dead, and it way 
er for 2. years, & he prayed execution of the firſt year by aScire 
lag and for the later by a Fiers facies becauſe within the year, but 
ehe Parſon had confeſſed the Action without Aide prayer, &c he 
hen to have a Scire facias againſt the Succeſſor for the whole, 
be ſhonld have had a Fiers facies for the laſt year, 24 E.3.13. 
Exeewcs 8 I E.3.3. Execution. 104.32 E.3:Proceſs 57, © 
UpmaRecognifance made to pay at diverſe dayes, Stone awarded exe- 
elbe hole by Fieri facies, yet the year was paſt by ſome dayes, & 
0 he: nion of the Clarks and other Juſtices, who faid that of them 
lcirefariaignght to have iſſued out, and a Fiers facias of the Reſidue of 
be laſt year; becauſe the year was not yet paſt, Quære this. | 
A depefarier after the year for damages recovered in Waſt , and a 
Alklreturned, be ſhall not have an E legit until the Tenants be warned, 
temay have a Fieri facias without warning of them, 4 E.3-23. Execu- 
N. B.168. | a 
returned upon a Fiers facias, manda vi ballive,who ſaid that 
bie tothe value, but he could not finde buyers, and becauſe the 
ot ſend to the Sheriff ro bave the money here, as they might 
Menn extent, therefore they awarded a Writ to the Sheriff to le- 
18 of the Lands and goods of the bayliff, to the value of that 
a ſriſed., the ſame Law is upon a ſeiſure of an ancient Sheriff, 
renten 101. | 
(\ ie facies upon a Recogniſance againſt the heir, who being warn 
Ny nr, Fier; facias iſſued forth, and that was returned Nihil, 
Wha Scire facias iſſued againſt the Tenants. Quere of what thing 
<vu0n alle by this Fiers facias 17. E. 2. Execution 139. for a Fiers 
A $00G only by. Old N. 3. 168. a 
damages recovered in Waſt upon a Leaſe for years, it was 
be leſſee had no goods but the remrant of the ſame Leaſe, 
ollen that by ſcut alia, that the Sheriff mightſell the Leaſe, 
* a 
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as well as Pots and Pannes, in the Execution, for the Fieri faciar ij iy 


- 
7 
A 


& catallis, &c.19 (2, Execution 148. | „ 2% 
A Scire facias the Sheriff returned, ¶ Iericus non babet laitany 
upon which a Fieri facias iſſued de bonis Ecclefriaft icu, to the Biſh 
yet the Party was not warned 19 C. f. Executius x..  Vide@y 
in Palmers Caſe, the Sheriff may ſell a Tenure upona Fieri fai 
doth miſrecite the Terme in the date, it is void, but if he fell:al 
Intereſtwhich the Party bath in it, the ſale is good, and fee then 
Sr. George Sidmers Caſe. . 5 K 58 2 E. 118 
If one who hath an Annuity be debtor to the King, he ſhall 
ſame Fiers facias without other ſuit, ſo of a Rentſeck; other 
common perſon, 8 H. 5, 4. 28 H.. 11 Fier facia . 4 
A. Fiers facias to the Sheri tolevy the expences ofthe i 
Parliament , the Sheriff may ſell the beaſts of one of the hundy 
whole, or the beaſts of any body he ſhall finde within the Prei 
2. Avowry 52. | , | SY | .- 0 142 
In debt tor damages recovered in a ſpecial Aſſiſe, the Dy 
ed, how that at another time;theSheriff had levyed the debth 
and deliverd to the plalntiff, and it was holden no plea withe it 
Acquittance, . becauſe the Writ is to have the money here, al 
cial Aſſiſe the Sheriff, when he hath levyed;&c.oughr to deling 
into the hands of the Juſtices, and if it be a general Aſſiſe by 
the ſame at the next Seſſions, 11 H. 458. Burr. 183. And wg 
riff ſaid that he had payed the Party; it vas ſaid it was no goull 
cauſe he ought to have the money here, 13 H.. 1. Quære, and 
Sheriff ſaid ſo, and that he had an acquittance of the Party, yl 
that he had not payd him, the Sheriff was amerced, and an el 
T. 12. E. 3. Averment 41. Quære, for the Law is otherwiſe 
bias ſei ſinam. 44. E. 3.1 1.3 F. 4. .. . * 2". 
In a Scire factas,it was pleaded , that the Sheriff had levyed WW 
by Fieri faciagand it was ſaid, that the Plaintiff or defendant'ſ® 
lay) might have an Action of Treſpaſs againſt the Sheriff-whol 
the mony and keepeth it in his hands, and 13 H. 1. that a0 
againſt him) but afterwards Paſton conceived that the Plea v 
that he had levyed the money without ſhewing an:Acquitrantf 
of Record, 20 H. 6, 27. and 28. See according 19 E. 3. Scire fa 
P aſton ſaid, that it is not like to a Capias ad ſatiifaciendum, 
ly by che taking of the Party be is in execution. 


Ihe Sheriff retur ned upon a Fiers fariai that he had levyt 
and that he hath the ſame in Court, whereas he had not the n 
day, and then a new Sheriff is choſen, and becauſe it was upon 
the old Sheriff had levyed the money, a Scire facia: iſſued fol 
him tg pay it, and if he cannot, or will not otherwiſe diſcharge auf 
money, che Party ſhall have a Fieri facian or an Elegit again 
7 e N 


of his propet goods, ꝙ E. 4 50. Sci ſacia j. 
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a 10 F | 
wil, Where one Defendant may take Execution for the Plaintiff 
* agoinft his Companions. 


7 
A 
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etwo were bound in Statute and execution ſued againſt both 
one was taken and his Land delivered, he had a Capias for the 
1 tiff againſt his Companion to be Partner of the Charge, be- 
1 curion at firſt was ſued againſt them both, A. 16 E. 3. Eæecu- 
1 for damages againſt two attainted of Diſſeiſin, the one 
bern „and the other warned. Seton ſaid, he who appeareth is 
eng for which, &c. and no heir nor ter- Tenant is ſued, 
eche one ſhal not anſwerwithout the other. And upon a 
uneMerchant againſt two, one being taken the other alſo ſhall be arre- 
s prayer, for the debt is in common, but afterwards becauſe 
ald not have adjourned the Parties upon the execution, the 
bok a Writ againſt the heir, and the ter- Tenant of the other, 
983. Execution 8 1. 
Maes were bound in a Statute, and the Lands and goods of two of 
ma delivered , they had a Writ to the Sheriff to deliver the Lands 
ecche other foure, he returned that they were not to be 
| Haintiff did not come to have deliverance, now the portion 
yered to the two in execution to help them, but a Scire fas 
ch againſt the conuſee to take the portion, or to diſcharge 
et portion, H. 29 E. 3.7. Execution 155. T. 29 E. 3.38. Exe 
s ane itwas holden that he ou ht to help himſelf by Audita 
alvichout that, that he ſhould not have a Writ againſt the . 
Wai be diſcharged „ 33 E.3, . Execntion3s. 


here Execution ſhall be by Habere facias ſeiſinam- 
io 
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feet rſeipnam upon a Fine of grant and render, at the pluries, 
ff did return mandavi ballivo, who did nothing becauſe the 
ine had nothing, and the Writ of Covenant was not. 
Herty, nor came to him to be ſerved, upon which a Non omit- 
CSE 3. 12. | | | 
mz Writ the Sheriff returned, that he could do nothing of 

. and others, and he was amerced 20.marks,becaule he 
OG omirates , and an Alias awarded, and alſo a Writ to at- 

"Ta en, c pleaded. not guilty, and prayed a Writ againſt. 

23 0Ulwer his falſe return, H. 19 E. 2. Execution 147. FRAME iv 
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Habtree 


408 Execution 


Habere ſacias Seiſinam of the place waſted and found, c&c. 
facias for the damages,and the Sheriff returned that he had not g 
that none came to him to take the Seiſin, a Sicat alias iſſued oft 
Fieri facias ſhall be general, but by the Writ that Sheriff oughee 
the reſidue of the Term of the ſame Land, if the Defendant be pg 
the ſame,and the Fiers facias general, although that the Plaintiff 
miſe that the Defendant holdeth the reſidue of the Land,P.1g 1 
tion 148. 3 4 

Reſummons in a Writ of Ward, where it was found for the 
Nifi prius, and Judgment given in the comman Pleas, chat he ſhy 
ver damages, and it was found that the Infant was within age, þ 
was not entred, and nowafterJudgement the Plaintiffprayed} 
be entre d, and ſo it was, & he had a Writ to have ſeiſin as if Ju 

bin that he had recovered the Ward, and yet here ſuch Judgy 
not be given, nor entred now,7.30 E.3.11. 1 


88 
XIX. I bere Execution ſhall be by Capias, and wii No 
eſt inventus returned, and where the Party ſha unn 
and where at large before the debt be payd. Ry 
I Ex gravi querela, it was found for the Recogniſee , aa 
awarded into diverſe Counties, ſo as to the Sheriff of L.a M 
do execution of a certain Party 15. 20. l. which the Plaintiſ 
the Defendant had in L. and to take the body until the debt bequl 
was taken by force of that Proces , and it was conceited, that i 
20. l. that the Sheriff had not power to keep his body longer, bu 
he is at large, the Sheriff of another of the Counties may take 
H.16 E 3.Exeention 49. +4 
. Green ſaid, that he had ſeen, where two had bin condemned 
15 H.7.5.4.47; and taken, and the one dyed,that the other payed a Fine before 
21 KE. 4. 80. and went at large. Bank-Jultice,that is no Law, 19 E 3. Ee 
Vide C. Ui. he who is taken for a Eine is alſo in execution for the party, 
eee „ diſſagree and ſue. forth another execution is by Fieri facias 
1g 13 entitled * 
27 any Fine or {ently upon that ſued he may pay his Fine and go at liberty, 
4 ty by tbe fine 2.14 H. 7.28, . in 
of the Fu- But if he otherwiſe go at large, the Party not ſatisficd, i 
4 * —— pou the Gaoler , yet if he had dyed in priſon, for ſuch Fine a & 
tisfied before lyen againſt his Executors, 44.7 H. 6. öõ and. . and F. N. B. 2 
the Nur. in execution by ,Capias and dyeth, that the Plaintiff ſhall ha 
Vie 14 b. 7. ciaragainſt his goods. 3 


: 2 3 Upon execution of a Recogniſance ſued, and Nes eſt inven 1 
E. . execution awarded of the Reſidue, 15 E. 3. Exccation 63.10 upl 
41.be may b. v' Merchant upon ſuch return execution ſhall be of the Landy 


Legit. 49. 


Merchant Nn mall bare Ciple ] J intq one Chunty, | 
e into another for the Land, burif erde sl 
ndant is alſo endebted to the King, a (apias ſtall not iſſue 
5 the debt of che King be levyed, 41 F. 3. Extention 38. 
ang Stazute, If the Sheriff return non eſt invenins and upon 
te he is taken upon 6 zyet 
ff cor be ſer at liderty.28 E. 32 91s &vecntion DJ; 
r at being a Diſſeiſereſs with force was — 26 5 
P. S. Aſ.execntion 117. nut ſo byher Plea. 3 _ 2 
d not lye tor Damages recovered in Dower; nor e 4 Gail 
doth not lye in the Original, SA. z. eeration: . Bur not have a ca- 
| priſoned for Damages xecoveredin an Ai 18 E. 2 Hi via ad ſatisfa- 
not to be Law, as it appeareth 14, and 15 H 7:5 And iendun, bur 
eere upon a Diſſeiſin found with force, a Capias for the _ 15 . 
5 Fine we " granted at the Prayer of he Party, bur nota Capias for gnall. 11 H. 7, 
1101 * 5 97. and a Capias lyeth for Damages recovered in a Re- 18. ide c. 3. 
1 $ is isby the Statute, 6 E: 4.4 And for the Allie ſer T $ H. 7. N; Sir Wil- 
N 3 iam Herberts 
40 5 not Rp Ca apias ab [abiefacienduer;bur whned Capias lyeth 2 coſe 6.9.9.22 
eOrig pmal;+11 H. 9. 18. Jide C, 3. Part. Sr. illiam Herbert. Caſe 8 E. 4. 22.466. 
112. acc. 


— 


a 
— — —— 


, 8 + 


and how Execution ſoul be ae the Record re- 
45 Error, or een 


L l . — 


Mord w witbva out of the e Pleasit DH in Ire. 
| 25 ndit was moved, that it ſhould not be removed out of Tre 
by default of the chief Juſtice there, and that Plea. was never 
land therefore it was holden that it Fi be ſent beck, Hog I 
il not ſue to ſend it back, the he De! ndant 1 1 55 
ies in Dublyn., fot the K 0 STAGE i un i inch 5 


vr "a. 18 
D 11 24 


95 


BE, error 
Kel; Wit of e error nd; a Scir 7 fithas, andi is Foy Twit, bes F; 


* er ſedeas before, he ſhall 
' ow as \ bur ifhe bad, Exe 
Vit ab: late by eds emi f. 


ave 55 anew W rit ofe error  Scire, 


— 


* Error, and ptayed-a Ser- 
vyrit o Aa” to be 
whereas he Was talen, becauſe 21 had ery Bare 7 me 41 ut th he 
cannot be delivered. for then the party hath no remedy, Wi 
been if he bad not been taken, H. 2. H. y. 12. Spe len, 5; but 
man was oni] Ed, and a writ awarded to ſeiſe &c.” if he 
Error be ſhall not have 4 Superſcutar, becauſe the Nag is 
mean, 8 H 4, Superſadtai 9d 0 1 1 
VWbere the is ouſted in Execution, or making defanl 
'Scire facias, whic he himſelf ſuerth, or doth not appear, cer e 
net have another Seim facias,” 5/£.4- 2. ccc. "KK 
::-20xg0M; man bring an Audita quere/a, and hath a Smperſedeas wy 
non ſuit. he ſball have another audisa querela, but not 
5 *. 21 H. 6. — 5110 


— vo 


WI 
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bay 7 Where wan Executions againſt two, the $ 
Execution of the Lands or goods of one, ani 
varet h mare Lands or goads then bis commiſſion wh 
dome and where be may male Partition upon an 


s 79 


V 9 — upon a Scire faciat againſt two attainted of 0 
Sheri 


ff returned one dead, the other warned, it was h. 
might have levied the whole of the Survivour, 19 E. 3. ee , 
H. 6. 37. and 35. H. 6. 27. . 
A man doth recover in value againſt ciyo, and hath a writ o 

the Sheriff doth deliver all the Lands which one had at the day 
ecution in a ſtraagers hand unto the val by the La L 
no remedy to extend the Lands of the other. Puere, 
not have an afliſe, . H 12. E. 3-execation 15. 

Upon a Scatute erchant, tbe Plaintiff may well re 

Land ſabe. he geo hind the Sheriff. and ſhall — 1 


M. 22 B31 
g Baer Ne deliver to Naa 


. 
a jointenant cannatha Ve. 
in be T. 12 E. 3. . 162. 


3 hed 


— — 
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1} Where Execution "Y he of the. arjectuges incurred 
kg n „ and after the Verdict. 
foun forthe Plaintiff in Aſſi ſe of Rent, and adjo "ned for dif 
pot the Verdi, and being afterwards adjudged for e Plaintiff, 
Ae recover the arrearages and damages, and alſo his damages afl 
ec, 31 A. 31. Aſſſe 308. 


„ — — _ —— 
— unn 
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L U 1 Hers Execution thal be ſued of 6 4 thing whercoff th 4 


5 f a ward, the Judgment was given to have alli in y 
0upo uggeſtion the party bl a writ of execution for the 
1 OTE allo, 30 E.3.11. 


Part # © 775} x 
* + 4 Þ 
, 
_ 0 


N * Tas. ms "i 8 wpors 4 8 facias returned 
e e Teſtatum eſt, withost 4 ſicut alias, and where be 
bs op ecution at his perill. 


facies for damages recovered a inſt two, upon Nb re re- 
1 2 aljier is awarded aint rs into another 

Ade one is returned warned, and that the other hath 
3 ſhall bave Execution at his perill, and it 
aries by Tea in this caſe from che Scire ene 
Pet, ine County: and vpon N35] returned at the Sion? is 
— + ſhall de awarded, 18 He 17. e . but if at 
en returned warned, and the other NJb5/; He oughr ro 
* fart * or Tea in another County Fe. but he ſhall not 
muhe Te eff returnedeFe. F. 9 H.y 4extcution22- 

43.28! Jh Pati +44." der Aid, decor Debror 

G 72 $* (3.7 damages 


E I. . = 


damage 8 Aman fhall have execuriontipon the firſt Srirt fatia 1 
Db 039% i a8 n db e oggl 
Ftir factas upon a Necogniſantt apainſt two, one is retuy 
the other Nihil, an Aliar awarded, and dem diet given, but h 
ſwer at the Alia: returned, otherwiſe exscsrionthall be, 20 Hy 
Upon generall Non-tenure plead in Scire facias upon a Recoyy 
tion ſhall be at the perill of the demandant, which ſhall not he 
facias upon a Fine &c.11 H.4.16.execution 2. 
In a Scire facias for damages recovered, upon Nihil return 
may iſſue forth by Teſtatum, 1 E. 3.4. execution 105. And note, 
the firſt day he may have a Scive facias by Teſtatum into anoth 
If hewill,1 H,$.4.execution 22 „ 


F . ” * * P w .9 ö 
. 1 5 

1 B4 7 . . * * 92 * 2 \ » # 
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XXV. Where Execution awarded for the King, # ol het 

ſaid Execution jor the place, where not. | 2 7 

7 H. 6.6. 14 E. W Ithin the year in Treſpaſſe, Execution for the King ob 

7.28. act, ecution for the party, and if he goat large it is ane 
the party be taken by a Capias pro Fine after the peace, it will 
party,norin no caſe where he is put to 4 Scire facias for his El 


if he dieth within the Fagor Defendant taken for his 1 7 


in execution for the Executor &. 3 H. 6. 24. execution 94 
tion 16. 21 A. 74. t#tchtion 1111. os - 
Vide 4 E. 4. 16 C4Pias pro Fine againſt a man condemned in rediſſeiſin, he ws 
and 2. Was aſterwards outlawed of Felony, the King pardoned him; 
and it was holden that at the prayer of the party he ſball ye 
Priſon at his execution; but if he were in execution for the party 
13 H. 7. 22. b. wards outlawel'of Felony,” and pardoned, the execution ist 
2 4H 7. 15. cauſe once diſcharged before; but here-he was not in Executi 
1 f. 10% Partyatthe firſt, wherefore & c. and now he is enabled to be ing 
36 Hl. 6. 23. and to anſwer &c. 6 E. 4. 4. Execution 13. 3 
dee that Execution in this actign is only by the Statute, a 
de without pra yer; for in all Actions the, Execution of the 
er I Fine ſhall not ſerve the party where Cpias doth. not lye in We 
, 9 va # 5 or for the execution, 14 H. 7. 28.15 H. 7.5. 13, H.. 21.9 E. 34 
alſo the ſame will not help the party within the year, ing 
could not have Fim facias, 15 Hi7.5.cxecution 11 14 
If the Record be removed by Error within the year, anf 
dant taken for the King, the ſhall not help the party, b# 
put to a Scire faciat: ſo iſ the, garty be adjourned from Wu 
Court into the Cemmon Pleas within the year; bur. if all the 
9+ beremoved, And obere choſen, Execution for the KL 
for the party, 14 H. 15. 15 H. 7. | N 


10 Execution. i 

rs aid where he may have Pieri facias — Capias doth 
inthe Original, ſerting him at large is an eſcape, although the pri- 
* 51 don, or hath payd his fine, 2 R. 3. cæecution 1 6. But after 
the Gaoler may let him at liberty, if the party do not pray that 
in priſon: and it was there ſaid, that the Plaintiff ſhall not have 
hi a ent him who is taken for the Kings fine. 7 H. 
i for the Kings fine is, ad reſpondendum tam nobis quam 
| fit be to be intended within the year, 7 HF. 4 4. Execation 
"hs 1 bg pardon the Defendant his fine before he be taken for it, 
per ſedtas be awarded before, Cc. this is a good diſcharge, 
ee ſhall not have advantage of the Kings fine, if he be not ta- 

be ame before, 4 E. 4. 16. and 22. ö 


e's! 
that although the execution for the fine, be an execution for the 


ou 4 3 
x 


1 ont prayer, and that he may have debt againſt the Gaoler who 

large, although it be by the Kings commandment, yet the Party 

ahermay take an e N him beinę at large by elegit, or Fiers 
Mr by Capias at his pleaſu 


13 
. 4 
FP © . 
200675 
4 


* 


re, for he is not otherwiſe compelled, yet 

bis ent the Gaoler cannot diſmiſſe him, by Pigot. | 

Mut fue an eJegir after the Defendant is taken for the Kings 

ea large, for ſuch execution doth diſcharge the body, 7 H. 

be ſue by Fieri faciat, &c. 18 E.3.Execation 54. yet upon 

be may have a {apias, & c. 

a condemned in debt or treſpaſs jointly, and the one is taken 

es bogs fine whieh the King may do by his Prerogative, the 
Sa0execution for the Party, becauſe the King doth not ſue aceord- 

Qripina), as the Party of neceſſity muſt, 15. H. 7.5. Execution 
wade attainted of diſſeiſin, &c. : 


_— 


— ——__— 


Ml bere Execution upon aFine ſball be awar ded, and where 
bew Coſenage before Execution, where not, and ont of 
dort Execution shall iſſue. | 
Leia upon a Pine as Coſin and heir, if the Tenant make de. 
*WDtmandant ſhall have execution without ſhewing hom Coſen, 
00 teth into the Kings Bench by due Proceſs , the Party may 
101 re, 5 H. 5. I. . A 
Semen upon Nontenure pleaded in a Scire fac ias upon a Fine, be 
Not ſpecial, becauſe the Right is not yet tryed, 11 H.. 16. ec 


No. 


414 


Execution. | 

No execution upon a Fine until a Scire facias ſerved, 8 E.. t 
e a Fine leyved here of Lands in Nerwich, and 2 4 1 2. 
' brought, they ſball have Conuſance, and a Tranſcript of the Fine (i 
ſent to them, 8 E4.6. Cenuſans 13. 5 
If a Fine levyed of a Rent- charge or a Rent- ſervice, execution may i 


by Scire facias yet ſome think chat it cannot becauſe it doth got. pa 


Levery,&c.but Atturnement,and the Render, if the Fine be engere fed bu 
before the engroſſement he may have a Quem redditum reddit, qa 
que ſervitia, But it was holden that a Scire facias lyeth to haye 
and Ae redditum reddit, gives but atturnemeat, and no ſeiſa g 
man do recover in Cuſtomes and ſervices, or if a Fine be levyedoffan 
the Sheriff ſnal do rr diſtreſs, 17 E 3.34 Scire facias ads, 
See 16 H. 7. g. and 48 E. 3.8, Tc. | . 
A Fine 0 ſent — the Treaſury not engroſſed. yet it was a good br 
and executory , but the Party {hall not have a Quid uri: claus, not 
Auem rediit um reddit, nor a Ber que ſervicia, after the Fingeugroiie 
22 H. 6. 1 3. Scire facies 31. C. 5 Part.Teys (aſe,acc. Vide F.N-R.y 
(46945 


— 


XXVII. Where Execution ſhall be ſucd by Capias a gain li 
was taken before, and in Execution by his Bodie. © 


A Copies was amarded. agpinld bin , who bad Gaod bay N 


where he was outlaw taken for the Kings Fine, andWhw 
"= Te. 1 found mainpriſe by * 
ne in execution in Nergate found mainpriſe by Re 
. —— brought 2 , and did not och Andie 
wards the Mainpernors arreſted him and put him in the Fleet, & 
den that the Mainpernors might chooſe to have execution of ia 
Lands, 350 E.3.12. execution 43. So if a Man condemned and imp 
for the Kings fine eſcape, an Action lyeth againſt the Gaoler, org6@ 
againſt the Party, 7 H.6.5. and 6. 93 
One being in execution in the Kings Bench eſcaped, the Gaoler c , bs 
executors ſhall not be charged, for which cauſe a new Capi wi 1 | 


to the Party: 41 _ 5- executors 100. See contrarie, that he H 


have a new ¶upiat, for the Bayliff cannot take him again but one 
ſuit, but by ſuch way, if he out of his ſight 14 H#.7.1,13 E.. % 


12222 DEP RTE 


SO RES” SSR irate 


; Execution. 


— - 


be | 
Ft $13 6 4 
1 II Bow Execution ſhall be when Lands are extended b 7 4 


"ater Statute, or for a Debt recovered after, pc. or " Where « 5 
4 Execution ſoall be upon the firſt defea ted. . | 


-þ Statute e Marchant ſhall not ſue him who hath execution by 


atute without Proceſs of Law, ꝙ c. ſo neither Tenant by elegit, 


gainſt them ſhal be Venire facias, not / cire facies, becauſe 
ecord upon which, c. And this was upon Nes eſt inventus 
lat the Land was delivered to 7. upon a later Statute, 9 E.. 
wias $7.But it is cleer, that he ſhall put him out upon the matter, 
u. 35.22 E. 3. 7. Scir⸗ facias 126. And there he ſhall have 
147 ad not Venire facias. 
ich hath a later Statute, ſneweth that the Term of the firſt who 
athexeeution is expired, and the whole mony levyed, and the Connuſor 
"0 _ uo ſue to have the Land delivered back, and prayed execution 
firſtand ſhewed an Acquitrance of all but 6.1.10n longbefor, Cc. 
8 at his py and had a Scire facias againit the grantee 
of 


Conuſee,for 242 out Hroceſs he ſhall not put out him who is in 


38 E. 3 12.22 E 3. J. Scire facias 126. 
jo] him who had execution by Statute were ouſted by an - 
ki alater Statute, and had a Scire facias , notwithſtanding the 
& the later, for the luſtices were OOTY and 


- 


ng. anc TH 
not take the 5 . had a ne 

tre he was taken upon a Capids N l this atrial 

5 Execntion 6. 

the —.— be taken in Capias pro fine in Treſpaſs , and the Plain 
RN 6 25 e may remain in priſon for his execution, che Plaintiff not 
e bave an elegir afterwards, ſo if one pray an eig of Lands, 
TE is returned but a Rent, he ſhal have an elegit of the fame, 47 E 

4. See F. N B.246. and Statute 32 H8.Cap.s 


Yar ſhall not held the Land over theTerm by ele Fit hecauſe - 
EP ACRE e fs, 418. 


416 Execution | 
And if a man hath execution in value againſt the vouchee of Lu 
he hath by diſſeiſin, and the diſſeiſſee entreth upon him who rec 
he ſhall have a new execution in.value,zo E. r. Voucher 297, 
Elegit was upon a Recogniſance at the firſt day, when there ye 
ral dayes of payment, F. N. B. 267. e 


9 


f Ae 


—— 


— — 


29 Where a man hall be fut to 4 Scire facias to have Bx þ 
and where not. | 


A to appear fuch'a day , and to keep the peng 
och not appear, yet execution ſhall be granted without x; 
36 H. 6. 17. execution. 10. Otherwiſe it is within the year upd 
ſance to appear. See how t he year ſhall be accounted, A 
cution 69. : : | n 
It the Recogniſor alieneth bis Land, no execution ſhall E Mek! 
Scire facias againſt him, and the alienee, 7 E. 3. 31. Execatios rag; 
22 xecution 97. et -> | h . Bf ws 
It was holden, that an executor ſhall ſue execution of a ſtatut ale ot 
Merchant without a Scire facias, but not of a Recovery of the c 
&c.15 H.71.6. But whereupon a certificate of a Statute Marchant Naß 
inventus is returned, and the Connuſee dyeth, his executors ſhillwthae 
execution upon the firſt return without a $cire facies out of the Cen 
cate, 18 E.3. Execution 55. 1 
The Party is alwayes put to a Scire facias upon Recovery of Delt, D. 
mages or Annuity, after the year,24 E. 3, 23. Execution $9, 
xecution ſued of a Statute Marchant , and the Recogniſot 
dead, execution ſhall be againft the Feoffee without a Scire ſul at 
one Conuſee be teſtified dead, the other ſhall not ha re ex 
be driven to ſue in Chancery upon his Caſe, 25 E. 3.338. 
And Fit h faith N. B. 167. that upon a Connuſor returned dead 
tion ſhall be againſt the heir, executor, nor ter- Tenant with A 
But ſee that upon a ¶ apias of a Statute Merchant, and death oi 
ſor, or Nes eſt inventus returned, execution ſhall be without A 
but if the Sheriff upon it return, that one hath the Land by julg 
ſhall not put him out without proceſs, and that ſhall be Vein 
upon that a Diſtringas, and not a Scire facias, becauſe it is noby 
cord, 9 E. 3.24. Execution 97. 1 E. 3.4.22 E. 3. Scive ſacias 1 
In a Scire faciat after the year againſt the Connuſor & he 
execution againſt the heir by Scire facias, and it was upon a N 
to keep his day, 5 E.3. execation 100: and he ſhall not have N 
of the goods of the dead although within the year, but 4 8 
gainſt the heir, and Executor, 18 E.2.exeention 143. So in this - 
de againſt the ter · Tenant, 20 E.3.Scire fuciar 21. VT 
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Execution. 


debt or damages recovered after the year, the Defen- 


fon —— doth not appear 
living 


1 Ig * ' a4 


aue that the execution ſhall be without warning, 1 E.3.4.execation 105. 
So notagginſt executors 19 Ea. execation 243:9 E:3.24. and6E.3.15. 
1 is extended by ſtatute Merchant or ſtaple, Scire facias doth 
jetobare reſticurion within, or after the Term, not otherwiſe. 19 Þ.2. 


21604 ; 
ename ord is removed into an other Court, as by error into the 
Kip dach, 4 Scire facias ſhall iſſue befare execution within the year, 
T 3.56. | e 7 2 


rn 


weſt 7. 
If the Plea be holden in the County, and afterwards,the Juftices in Eyre 
comeinto theConty, they ſhall award execution upon the judgment given 
-' 52 within the year without Scire facias. And Juſtices of 
delivery ſhall award execution againſt a Priſoner who was outlaw- 

ed, orindifted before Juſtices of the Peace, 1 5 H.7.5.exrcation't 53, 
Ttefirſt Conuſee , ſhall not put out the other without Proces of Law, 


nin y enqueſt 11. 


NX. Where Execution upon Scire facias (hall be upon Nihil 
returned ind where he ought to have Sicut alias. 


2 Debt, Damages, or Annuity, upon a Nihil returned at the firſt Scire 
1H. 73. | 
Airefatias againſt two upon Damages recovered and Nihil retur n- 
%,0upon the T e149 one was returned warned, and the other Ni- 
Werecution awarded, 18 H.6.17. execut. 3. 

Mun facies upon a fine he ſhall not have execution untill the Party 
if it be upon debt or damages, and upon 2.N#hils, And Hill Iu- 
©", that of Land execution ſhall not be until the Party be warned in 
wem E.3.execution $7.4 E.3.23-execution 99. acc. 

on aRecogniſance againſt two, one is returned dead, the 
onaned execution ſhall be againſt the Survivor without a ficnt alias, 
execution 78. But no execution . againſt the ter-Tenant 
or be returned Nh1il, 28 E. 3. 3 2. eæecut ion 158. 

Ereturned in a Scire faciast for damages, Fieri facias awarded, 
A not till the Party be warned, 4 E. 3. 23. but at the firſt 
C the may pray a Scire facias againſt the ter-Te- 
1 and if they are returned warned, he may have the Land 
E3.15-24E. 3.25. Scire facias 128. 
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1 


= 5 damages n. ** three ſhall have a Scire 


faciar, 


= 


ed d, de no executionſhall be againſt the 
Feafee liying the Principal, of Lands which he had at the time of the judg- 
nent without another warning againſt the Feoffee, but the Reporter con- 


Raw fi, That the courſe of the common Pleas is to have execution 


417 


+ faciat and two were returned warned, anch the third Nibi/, wy 
ke had Execution againſt the two, 1 E. 3. 13. Execation ]õ,?se 
The Defendant in a Scire facias was returned, Clerk not hawks 
Lay-Fee, and a Fieri facjas iſſued de boni 1 awarded tt 
ſhop, although he was not warned, 19 f. 3. Execmtion 11. 
Where two were returned Nibil, and the third warned, 4 80% 
by Teſtatum iſſued againſt the two into another County, ud 
turned againſt them; then the third appeared and would base 
and could not, for Execution ſhould have been awarded, if the 
not been returned nihil, ſo that the Proceſſe was not ended as 
for which the partie oughr to ſtay untill the others 
Proceſſe ended; as it is at the ſecond aii returned. 2 E. 3. 0 
141.1 E. 3.13. | b . 
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g a XXI., How he who is in Execution shall be diſchagd an 
by what at. „e 


I. one be in Execution by his body, and the party doth releafunolin 
all Actions, Suits and duties, he ſhall not have an E egg noraCgia, 
becauſe the duty is extinct, 26H. 6. Execution 7. and theReleaetone, 
Vide 33.H.6, and the ſaying of the plaintiff in Court, that he will not have Ee 
47s againſt one, the ſame doth diſcharge all, 15 E.qg,5. © 
If I purchaſe a Mannor to which he who bath recovereda Debtagit 
me is Villain regardant, and alien the ſame again, now ben 
execution againſt me, yet it was once ſuſpended &c. 12H 4 ety 
tion 28. 1 
If a man take execution by part in diverſe Counties, an Mf 
taken in one, and he payeth that part, yet it is no diſchatg i Ne 
due, 16 E. 3. Fæecution 45. Yet if the Sheriff had taken him byProme, 
before the apportionment, as at the firſt Cpias upon a ,! 
chant, thete he might keep him in priſon, not withſtanding of p 
the part made after, ibid. | 1 


If a man hath the body in execution for damages, the party 


ſeven years after, and acknowledge agreement made with him ue 
ther ſhall be diſcharged without Scire facias or other proc 7 1 


1 


4 


Law upon a Recogniſance or Statute. FEE nM 
See that a Recogniſance, or Statute made, commencing wa en, 

wherefore it may be well diſcharged without proceſs, and ſo u 

a recovery which is by proceſs, 30 E. 3. 18. Sugge t. 13. yet teme 

go quit in the one caſe and in the other. 
See in a Note, 10 H. 4.3. That if the Plaintiff cannot come in 

acknowledge agreement made upon damages recovered, the W* = 

have a Writ to another man to take his-acknowledgement.. © oe 


| 9 28 
— 


| „the Fleet eren ent a Statute Merchant, and aſter- 
Ae brougt an Appeal of che death of his hrother, and was com- 
pike Marchalley, berauſe this is in the Kings Bench, and this is a 
e Execytion, 18 5. 3+06t/awry 47. And a man ne 
aon was in Execution in the Term, and removed by writ 
Secauſe of a Plea depending in the Common Pleas, and was 
y, that was an erroneous Judgment, but the party had no re- 


by Copis utlagatum, and pleaded a Plea which was naught, 

and 45 Kinpriſe to purſue it, and at the day did not appear, upon 

iche ein lor the Rs was awarded againſt * Mainpernors, 

| a Mlegatum againſt the party, 2 E-4.11.0#tlawry 33 

Ty ranger recover = Land of = Recogniſor, yet the body doth ** H. 6.5. 4c. 

rndinio priſon, but if the Recogniſee doth ſurrender unto him, that diſ- 

body allo, 15 E. 4. f. and fee there that he ſhall be diſchar- 

ris Corpus ſued, and upon that a Scare en. fal. G. | 


Axl When a man who is in Execution ſhall be removed, and 
un th remanded, and when not. 


Man. out awed for debt was afterwards condemned for the ſame 
Agedt by p unt in London, and ſent to Newgate, aud afterwards had 
Hartan and ire facias againſt the party, upon whoſe de ault the —.— 
en, Lit was holden, that he ſhould be ſent back co Newget 
rien wg W of che Debt, but the {ame ſhould have 
3-22 
Aw . for eexcution of a ſtatute merchanthad audits — 
ABaquitance found and ſpecial bail, afrerwards he made default, & 
wy ta and pur him into the Fleet, the party may chooſe bis 
TIM 2guoſt che party, or againſt the Bail, 51 C. 31. and he choſe 
TEM the party, & prayed that he might be len back to Ne- 
18 UL nas golden that could not be, but he ſhould continue in the Fleet 
Wes becaule — in Newgate for that cauſe onely 5OE.3+12. 
Ine n in L. for Treſpaſſe &c. was ſued in an action of 
EA here, jou peared in Cuſtody, and acknowledged the Re- 
as holden that when hee hach-gccompted>and; made a- 
'\a be ſhould d be. ſent back, afterwards; the Blawora did atknow- 
78 5 [ Way bewas lent back, 29S. 3: 47. ITE 160. 


42.0 _ Execution:. 


One condemned in Treſpaſſe in the Kings Bench was alſbet 
Londen, and ſent to Newgate, and upon a Capias ad [etirfaghile; 
warded from hence, the party acknowledged himſelf to be ſati 
which it was holden that he ſhould be ſent back to Newgate ſo 

there, 8 H. S. execution 167. 33 e 


—— — _ 
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XX XIII. How he who acknowledgeth a Statute-ong Jaw 1 
ſance, or his alienee shall have back, his Land aſter a 
n Aby what Action, aud where by Entry: Fun 


= Land of a man was extended upon a Statute StapleW'tool/and 
by the extent returned, it appeared that the Land was of Ie de 

year, and ſo was delivered, now after the year ꝓaſt, the Conuſorſhevel 

the ſame in the Chancery, and had à Scire facies without am ober ſu- 

miſe, but if he come within the year, and ſheweth that the Come If 

tisfied by any caſualty, the ſame muſt be ſpecially alledged, othennſehe 
ſhall not have a Scire faciat, or that he hath tendred the 

the other refuſed it, and that now he is ready, becauſe it i 
rended ſatisfied till the Term end, and note, that afterthe eu 
party ſhall not have back his Land without a Seire faciar, for it Ade 
that the Conuſor hath cauſe to hold over the Term, but ſee the * 


4 
* 


was after that if the Conuſee had levied the money after theTe 
other-ſkould enter without a Scire facias, 2 H. 3. 7. Ea . 
ſee P. 32. E. 3. Scire facias 101. agreeing in every point, anlt K 
was a Statute Merchant. 9 
But 15 H. 7. It was holden that he ſhould not enter aſtet dle fen 
without a Srire facies, but after the year he ſhall have it wit 
ſurmiſe, and Townſexaſaid, that if within the Term the Conaſot en 
money in Court, or ſhews an acquittance, that he ſhall have a Sen 
but if he do ſurmiſe any caſualty, as by cutting of the wood & U 
he ſhall. not have a ſcire facies, but a Venire facias ad compuranenn, 
a ſurmiſe that he is ſatisfied; 15 H. 7. 15. 47 E.;. 11: but 22 4h + 
entered upon tender of the money. | 1 
Execution of a;Statute' Merchant, and within the Term ide Cn 
ſhewed an acquittance of part, and tendered the reſt in Court, WW 
 Vrnire facias againſt the Conuſee and his Aſſignee, who came * m , 
and the-Conulee not, againſt whom a Diſtreſſe iſſued forth, andi, 
to the Aſſigner, who made default at the day, and the Content 
the Cuſtodie of the Marſhall, and anſwered alone, and ſo he Be 
ſeire faciar within the Term upon a Deed,” and thar apo wor. 
aud his Allignee, not aꝶinſt the Aſſignee alone, for be fn 


Execution. 421 
De. but the monies were delivered to him, ſo that Proceſſe ſhall 
nt him and the Conuſee, 15 E.3. Reſponder. 3. but the Feoffee 
money in Court, and had a ſcire facias againſt the grantee of the . 
ant by Srarute ſolely, and holden good, yet both ſtrangers, 46 Af. 


Kitt 134: | 
or by Statute Staple or Merchant granteth over his eſtate, and 
ator levieth the money by caſualty, the Conuſee ſhall have a /cire 
ripzinſt the ＋ onely, and if he levieth the money and aſter- 
grants his eſtate, it ſhall be againſt them both, 50 E. 3. 16. Exec. 
W yStatute Merchant held over his Term by two years, the Co- 
mor bad Nie facias ad computandum, and upon his default prayed 
reflicurionof the Land, and alſo a Yenire facias to accompt, and he ſhall 
not have them both; for if he take back his Land, he ſhall not have an 
but the means and profits after tho Term, but he may have the 
2 other at his pleaſure, 18 E. 2. execution 144. 
land was extended by Elegit, and after the Term ended the Conuſee 
ane by ſcire facias,and ſaid that he had not levied all the money, becauſe . 
the land was impaired by reaſon of warre, and this was holden no plea 
toretantheLand &c: 19 f. 3. execution 146. | 
.. ſued againſt one Feoffee of the Conuſor of a Statute, 
beſued an Aacira querela againſt the other who appeared and ſhewed an 
xquittance of the Conuſee, upon which the firſt had a ſcire facias a- 
Molt the Rerogniſee to have back the Land, and to anſwer to the Deed, 
EzA Bit note the Audita querela iſſued from the Common Pleas, | 
ud upon that from thence iſſued Yexire facias againſt the other Feoffee, 
who aredand pleaded a Releaſe, 45 E. 3. 17. Audita querela 19. and 
farias alayes iſſueth out of the Common Pleas, 17 E. . acc. 
note that one Feoffee ſhall never have a Writ to deliver the Land 
the other pro rata, without ſuing an Aadita querela againſt him, for 
"ry one ought to anſwer, but the Conuſee may ouſt all the Feoffees 
nion anſiver if he will &c.33 E.3.eLuditaquere/a 38. but upon a Re- 
lance acknowledged in the Common Pleas, one Feoffee ſhall have a a 
Sire faciar without ſuing an Anudita querela, 45. E. 3. 24. eæecution 40. 
K Whg bath Land extended by elegit, hath cauſe of re- extent &c. 
yol ion thereof, he ſhall have a Yexire facias, and not a ſcire fa-. 
außer delay, 15 E. 3. ſcire facies 16. and for that reaſon it was doubt- * — $ 
$2. * cre facias ſhould iſſue upon a ſuggeſtion that he had a Ward © — 
*. ich he had levied the whole money, 15 E 4.5. 
ned ah ofa Statute ſaid within the Term that the Conuſee had le- 
lied a] ag bur 101. and that he put in Court, upon which it was „ f u 
en ſhould have a Scire facias to have his Land again, and to No 3 =; 
* 4 well, as upon an acquittance ſnewed, and that upon elegit, 7 : 
a a 1496.46 Aff. ſcirt facias 34. a 2. E;. 16, 22. Mſ-44 


Ti 
He 


Vide 13 H. 7. 
b. aca 
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Vider6.E.3. Here the moiety of whoſe Land was extended by Elegit ohh | 
ya[t 108 ard the money in Court, and faid that the other hadfelled ſo many ay. 
Deni 1 in prayed 4 Scire facias to receive the money for to reſtore his Land; 
Gal have — accompt for the trees, and here had ir, but Stone ſaid, that it A 
againſt Tenan to accompt, but for that he ſhould have his Action upon the 
by Elegit. if a wood be delivered, the Conuſee cannot fell it, but he 7] ]] e 
Vide Fi:3b-4/-Herbage,and an accompt doth not lie, becauſe it was delivered i 
that be ſball uſe, 21 E. 3 16. Scire facias 111. See F. N. B. 58. where h 
Venire facias to accompt doth lye, and yet alſo he thinks that walf heck 
See 18 E.2.£xecution 144. where he could not have a S 
accompt, ard to deliver the Land after the Terme, but helddear. 
within the Term he might have a Scire facias to accompt, andithary iy 
the nature of a Venire facias, but he ſhall not have both withinthe Term 
becauſe he is not then intended ſatisfied: and here note, that the al 
ſignee had a Scire facias againſt the Conuſee, and that upon gpeſi 
that he was ſatisfied by caſualty, and ſhewed how, 3 2 C. e 
101. and agreed that he ſhall have a Venire facias to accompt, i 
cke 


HS” ao 


wh ww « oo. 


facias in the nature of Venire facias upon fuggeſtion onel 
tied by a caſualty, without putting the money in Court, bu i 
ſhall not be to deliver the Land, 29 E.3.1. And when one had 
cution the Conuſor did ſurmiſe that he had levied the whole 
and charges, and 41. over, and prayed a ſcire facias, and ie men 
granted to have the Land again, but of the Profits he could nothaehu 
Veni e ſacias to accompt, and it did not appear that it was within i It 
or after ſuggeſtion, 18 19 E. 3. 3 
A man fhall not have a Scire facias within the Term n; 
ſtion that he hath paid: alſo the Lands ſhall not be deliverggaeruns 
he hath levied his Coſts and Charges upon Execution of a er- 
chant, 29 E. 3. 36. Suggeſtion 15. and the Conuſee needeth it Md 
Money in Court, if he do not tender him his coſts and charges l Al. 


Scire facias 134. 


1 . 


- a 
* 
1 


* * 


XXXI V. of what Lands or Tenements Execution fly 
force of a Statute or Recogniſance, and where the Lands ; 
uſe ſhall bein Execution. | þ 


———— æn — et — — — —_—_— 


THE Landsin uſe ſhall be in Execution, by Statute, Recagplincs 
1 Elegit. Duere, if that be by Equity of the Statute of 1 U. 
the Statute of 19 H.7.cap.15.7 H.7.29.Execation 19. | 
Lands recovered againſt the Conuſor is diſcharged, but if bet 
chaſe it. it is charged in whoſe hands ſoever it cometh alter they 
See of the purchaſe of the Conuſee of the whole, or part, 43#* * 


Execution 39. 


VET ET EREEPTRESESHSE = 


Execution, 
tion upon 2 Recogniſance ſhall not be granted but of Lands 
Recogniſor had the day of & c. untill he be returned Nihil, 29 


+ xecution 158. but a Recogniſance ſhall charge all his goods which 
«the day of the entring thereinto, 7 H.6.2, ; 
iat upon a Statute Merchant, the party was returned dead, 
1 a Writ for his Land which he had at the day of the Sta- 
„the Sheriff returned, that a ſtranger had the Land 
afor damages recovered after, for which a Scire facias iſſued. 
aff the Recoverer, 9 C. 3.24. 
other of the Conuſor gave him Land in Tail, this Land was diſ- 
whe death of the Conuſor, 5 E.3.35. 
of therwo Joint-tenants in Fee is Debtor unto the King upon Re- 
l deck the other ſhall hold the Land diſcharged, but if the hus- 
1nd joint Leſſee for years, with his wife (being debters to the King 
ond) dieth, the King ſhall have the Term in Execution againſt the 
40 63.5. So of a ſtranger who recovereth Debt or damages a- 
„ by Babington, and if execution be done in the life of 
whand. it is clear, he ſhall hold it till the whole Debt be levied, 7 H. 
63/Otherwiſe it is if he who recovereth hath not Execution in the life 


ofthe husband, gH.6.52. 


ancient Demeſne are liable to a Statute Merchant, 2 E.z. and 
#teConordorh enfeoff the King, the Land is diſcharged of Executi- 
an, FN. B. 266. | 
Where i Sheriff returned that the charges upon the Land did exceed 
the Land it ff by 40 s. the Juſtices would not award Execution, becauſe 
the party ſhould then never have the Land again, but afterwards he had 
other Land, ſoas the Land did exceed the charges 10s. for which cauſe 
Erecntion was awarded of the whole, 29 E.3.execution 154. 
(ems bound in a Statute te & his heirs: 7. died, his heir ſued Execu- 
quot . Ter- tenant, who brought Audita querela, and ſhewed that 
belandwas giyen to the Conuſor, and to his wife in Fee, and that ſhe did 
c and that he is in by her, and holden a good diſcharge, for which 
wether ſaid that the gift was to the husband and wife. and to the 
bets of the husband, and both are dead, for which Cc. 25 E.3.45. 
in Tail bound in a Statute dieth, the iſſue in Tail entreth, and 
eleefſerh a ſtranger, and it was holden that the Execution ſhould be a- 
aul the Feoffee, although the Iſſue himſelf ſhould hold the Land diſ- 
ud. Receipt 112. and the Feoffee of Tenant in Tail ſhall. 
and c 


rged, 8 H.7.8. 


* » 


XXXV. ber 
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XXX V. Where Execution ſhall be ageinſt the Heir be * 
againſt the Executor, and where the ter-Tenant ; 1d ele 
and where the Land of the Heir, which he bath by pau 
ſhall be charged. 1 


NE prayed a Scyre facias againſt the Heir of dam | 
in Rediſſeiſin, and had it not without firſt ſuing agai . 
tors, for the Land is not charged, but in want of goods, 9M, j, 
Execution 25. But at his perill he may ſue the Heir alone, or theTe1s 
nant alone, and then if the Executor hath Aſſets, the Writ ſi 
19 R. a. Execation 163. and therefore the ſureſt way is to ſue Weller, r 
ecutors, and Ter- Tenants, although that the Heir nor E bare 
nothing, 46 E.3.29.Brief 605. and that was upon a Recognilznce. 
A Scire facias upon a Recogniſance, the party was returnedWad, u 
a Scire faciar awarded againſt the Heir and Ter-Tenant, anduponyt 
default Elegit granted, 38 E.3.12. Execution 30. and the lon good 
Quere, For inthe book the Sheriff did return that there e 
cutors, ſo there needed not, and the Execution ſued againſt the 
nants alone good, although he had had heir, if the Ter-Tenant du 
yerre that the heir hath Aſſets, 7 R.2.Execution 46. and wich 
grees,11 E. 2.Brief 266.but ſee before Diviſion 5 · divers books nn, 
and that he ought to ſue the heir and the Ter-Tenant,or the hen an 
if he do not appear at the Fiers ſacias being warned, a Scire ſaia al x 
ſue forth, and upon Nihil returned upon that, he ſhall have proved 
the Ter- Tenants, 17 E. a. Execution 139. An. 
The Conuſee ſhall have Execution at his peril againſt m 
Conuſor, upon Return that the other hath nothing, if he cone A E. 
3.35. Execution 100. and 28 A. 45. Execution 112. he ſued N 
on of damages recovered againſt the Ter- Tenant onely, but it M 
appear there that he had ſued againſt the Heir before. 
Where the party againſt whom &c. died, a Scire facias iſſued ag 


_ 
—— 


Ter-Tenant, who counterpleaded the Execution and found ag 
yet Execution ſhall be of the Lands of the dead, and 4 
Lands, 33 E. 3. Executiem 162. But note, it was not de p 
but he made default &c. | 32 
A Writ for Execution againſt one Ter-Tenant, where theregt 
ſhall not abate, but idem dies for him, and fhall ſue — 
for Execution ſhall not be by parcells, and the one ſhall not anſwer 
untill &c 11 E.3 Brief 266. 
A man may have one Scire facias againſt the Heir, and Ex 
another againſt the Ter-Tenant, or againft them all together, a 
2 man ſhallname the Ter-Tenants, where not, See 46 E. 3. Brief 
Belk ap ſaid, That if the heir hath but an Acre by deſcent, 


S. SSF. SS -= 6. 


be put in Execu- 
* Debt the Heir plead a falſe Nea, 
ugh he hath but one Acre deſcen- 


but a half party, 
nolyDeſcer and yet hath 33 E.3.E.3.Execution 162. 
F 9.76 $2 ., 


3 
— — n 


— — — 


— 


TY nk | 3 e 
xxxy J. Where Lands and Goods ſhall be barred to Executi- 
i lle firſt Purchaſe, or by the Judgement onely, or by Ex- 

kalen, or by Execution awarded, or by Entry or Plea. 


n tecover his warranty pro loc & tempore, ina Feger NN 
hal have Execution of the Land which he hatk at the day of the 
ment;"ſo-upon a Recovery in Debt, but of Chattells, but from the 
He Execution ſued, 2 . 4. 14. and againſt the Heir he ſhall have 
er the Lands which he bath by deſcent the day ofthe Scire faci- 
wie 4. 64216 Af. Garranty eft Charters 5. GY — 
aer adjudged againſt an Inne-keeper, the Plaintiff could 
kveElat ofthe Lands which he had at the day of the writ brought 
ne lg | y e writ brought, 
emden of che Judgement, bur if he had recovered by Verdict, 
tee had the Lands which he had the day of the Enqueſt firſt 
/bariFihe Plea had been begun, and Judgment given the ſame 
Won ſhould be of the Lands which he had the day he firſt 


+! 


ured intothe plea,” 42 F. 3. 112 


R rr er 


Lk ule when the Plaintiff recovered in Debt, and had a Scire facias 
ot ity Rranger, a purchaſer who appeared and pleaded, and found l. 


Par te Plaintiff had Elegit of the Lands of the Feoffor, which 
mas had the day of the pleading, 3 3 E. 3. Execution 162 
% e, and Judgment given rherenpon in bent, 
"MT had Execution of Lands, which he bad the day of the En- 
wy 17 EB. 3. 5. becauſe all was but one day, 21 E. 3. 5 I. Eæe- 
5 found for the Plaintiff by N56 prize in a Writ of Meſne, and 
Mert affirmed upon Error in the Kings Bench, Execution ſhall 
es of the Defendant which he had the day of the firſt En- 
n E,3.execation 64.33 E.3.4cc. and upon no ſuggeſtion he 

* MExecution of Lands before Enqueſt taken in Waſt, 31 E.3. 


* 
— 
— 


Ar . IIA Fi 


rr 
+ ak and adjourned into the Common Pleas, for j 
. and in the Common Pleas Judgment given for the Plaintiff, 
Judgment for the damages > the Lands, the day of the 
1 | Judgmenc 


which denied 


Jay 


Judgement, pam of nv Enqueſt by: Iv ind, 5 4s 
day, 21 E. | 5 6 
if a Writ be e "awarded: to enquire of Wat ba 
and returned, Execution ſhall be awarded of the Lands whip 
day of. the enqueſt taken by - che Sheriff, ot he is Indge 5 N 
But ſee 14 E. a. et ution 144. char it ſhall beoticlyof the: \ | 
had, the day of the Judgment given 14 = ts 
A man doth recover damages in Treſpaſſe, and upon 2 45 
turned Nihil, had Execution of Lands which E had, the f 
Judgment given, not from the day of the Writ, 6 E. 3. 85 We. 
Ward he had elegit of Land which he then had, and not th | 
Writ brought, 29 E:3.27. © 
One ſold his goods by fraud after Judgement, to prevents 
the ſame was returned, and the Sale was holden good, 
table to the execution, 3 E. 3. execution 108, but — 
hy If took the profit of them, and then Thorp was 
Sale was not ary but ſhould beavoided — 
— execution againſt the Vendee, Qui frans & dolusn 
ac t ur. 
In an Aſſiſe che Plaintiff was amerced a Mark, And bold 
which he had after the amerciament ſhould be onely chi geds 
In attaint upon falſe Verdict given in Aſſiſe, Herne 
that he ſhould enquixe of the goods and Chattels of the 
which they had aliened after the date of the Attaint, Er. | 
ſeiſe them into the Kings hands, and alſo to enquire of all ih 
which were. upon the Land, at the time that the Pla intif 
and to ſeiſe them in vioſęa hands ſoever they were for the Maint 
ges in the ſame County, 8 E 2. Aſiſe 396: 42 E.3.26JJ. 
If the King recover a Debt, all the Lands which the pattj 
* of the Writ are charged. 9 
ey awarded againſt executors, the Fieri fanias return 
_—_ eaded the falſe Plea bad nothing, nor none of the oli 
— of the. dead, but that they ha Aſſets, the day of che 
ught, and nothing after the Writ of execution, upon ul | 
on wasawarded of their proper goods which they bad arched 
Or "CE. 17 E.3 5 Fan 7 WM 


* 


| 4 SE: 437: 
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ger end Bounds, leren another eee 
ee, 


s upon the tale A i ul Tin hed, eecbtiol Thall ke 
91940 Action 12 the Caſe for Hpy and Cry not purlued,” 


if a Recopniſance by elegit good, 44 E.3.11.Execntion 35. 
ads it 185 ber 16 E. 3. execution 47 
A, that ti rty had W Rent, the Pl 
and the © Falch Wir that he ſkould have it, but i Ne 
aken for the Kings fine, and the Plaintiff pray chat he may 
5 for him &c. he ſhall not have an elegir afterwards, if 
Kage in priſon, 45 E z execution 52. 


it ſhall have the moiety of the bs Land, by. Metes and 


all not hold the Land pro indiviſe 32 E. 3. execution 67. 


. as made of the mpiety, and the Sheriff and the 

the debt of their Teſtator,” came together to- 

A and wher they were wh fr lirtle frotn the cloſe, the She- 

| "x Tb ae a Wa of che moiety, enter iy o the 
Coke 


this was bolden to he 2 

ety of the whole, 15 TS 
. dene 1 hn 119. 

y tt Court that Execution by legs It doth not lye 955 
"Wy bor, 14 E.3.execution 74. But 19 E.3. execution 8 o. 


a un ſt an Abbox, and alſo for Ed 20 E. 
2 "an 13885 bot le or dan e 
2.3.15 92 70 1 155 Sr that 15 


rie E. z. l vecution 
{Debs for want of plain and had — eg if whiereyb 
. Oug and to four other. ing, 5nd So of tatute N 
| d. Eercatlen gt. And wnere'not* 2g: 2. 1 ee 


 .. a min . 
* 


= 


8 


"4 reported a Caſe, that if the Defendant come by the Biſhop, 
1 — 3 have Execution, but where the writ is brought, but if 
the Sheriff it is otherwiſe, 30 f. 3. Excommengement 28. che 
1 to " ot 2 — have Execution where the Biſhop &c lege 

c. — ñ'7i —2— — 


i 75) thy not he upon a Scire fabias Wibit e! untill the party be 

"TE "9. 16. execution 99. But being warned elegit, doth lie, 1 E. 3. 
F 2 

120 Ae — himſelf to be indebted in the Common Pleas, 


wmung in by Proceſſe, the party thereof ſhall not have elegit, 
1 1 1 2 or 


% . 
* — 2 y ©” * * = 
Execution. 


for the Statute of eff 2 cap. 19. is, cum debitt fuerit ren 
is meunt by Action, 2.E,3 .execmtion hes? e Sta its 
vel recopnovit G. O's 
—— doth not lie of Lands i in ancient Demeſine, 


tion 1 
d 4 80 with Debt beet a Deed of AM 

cauſe he himſelf was privy to the Contract, the Plaintiff d 

and had an elegit of the goods of the Teſtator, ſo. it lyeth 

(exceptthe goods of the Plough) as well.as of the ans 

| 1 d Statute, 40k. 3. 1d execution 17. 


| - of 
—— — 
2 


XXXVIII. How Execution ſhall be pon death, | 
l eft inyentus, or Clericus returned. 4 : 
(79 1} 7 1% 


| Davy <cution of a Statute Merchant ſued by two, the Conulay cn 
ed dead, and execution awarded, but after, the oneP 
that the other was dead hanging &c. and he could nc une 
without a Writ out of the Chancery, ſetting forth his C 7 
execution ga. How upon death of the Conuſee, a ſtranger ſha 1 
tion ſhewing the Statute, ſee Piviſ. 4. i 1 E. A 1 Lee A, 
and where be ſued execution, and one was returned dead, * „mne 
that the other ſhould ſue alone upon a Statute Merchant, 4 1A. 6x: 
antion 8 3. 2 5. 
Tag furd Certificate of a Starute Merchant, the 2 ne 
the ( Conuſe e ſhall have execution preſently, 1 inn 59 
and that of all the Lands which he had the day of en 6 
e or after, g E.3.244execmtion y. | " 
cyt * aScire facias. npon a 18 againſt two, 


the other N5hil, how he ſhall ave execution, Seg Jo * 
= Ea Ever 78. 15 
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L Where Executors ſhall. be charged of their own goods by their 
"Plas, or own af? with the Principal), and when onely w:th da- 

, wager of their own goods. 
| 


ſhall be charged becauſe they had Aſſets at the day of the 
ght, but goods ſold before Judgment ſhall'not be taken 
jon, but their own goods per Curiam, 9 H. 6. 357. execu- 
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N 
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* 
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LET 
Feen ban facies againſt Executors, the Sheriff doth return that 
dealing in their hands, if it may appear that they have aliened, 
ae goods of the Teſtator, and if they pay him who hath re- 
Wee later time, this is Waſt, o H. 6. 9.5 H. 7. 27.9 E. 4. 12. 21 E. 
Up RBehne Law where the Sheriff returns Devaſtaverunt, 11 H. 4. 
s. 34 H. 6: 24. and damages for the time of the Teſtator 
„ + ſneix own time. 7 7 | W 4 ä 
ite hl Cafe, the Recovery ſeems to be naught; becauſe the con 
ronfeſſed by the party by his Plea, 9 H. 6. 57. 3. H 7.11.34 H. 6. 


ö 2946.23. - 

Mil Executors do pay debts which are due by Deed Before thoſe 10 U. 6.4% u 

eee Record, t bing of the foods; abbthey Ghiteped 13. Fu fect 

* a eengboce es, So if an Executor do pay a debt to a Common pet- e goods of tbe 
dyRecord before the Debt due to the King, which is alſo u pon Teſtator, or con- 


FT 4 

2 bm of debts due by matter of writing, they are not bounden at, b 
2 © aythe one before che other, but if they do pay Legacies before 97 ten 
ty Salty, they ſhall be charged of their own goods, 21 H.4i25,- ſtavit gh. Gt. 
© | whics, or came at the Diſtreſſe, and did confeſſe the Action, for Lide © 5: art. 


ee plaintiff recovered againſt them all the Debt and-dama-f1/0n5 Caje* 
In = the Teſtator, 18'H.6,3.Zxecntors 20; . 
A chree Executors , it was found that ong who pleaded 
M Excemor,was Executor, and that the third who pleaded 33 N. 6. a3. acc. 
92 chat 
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4 | Executors. 


28 


428 that he bad nothing in his hands, had 1 for wh it 
4 Htg. as. he 5 pound ſhould. be e againſt 


* 0 found Execut 6 8.39 
72. 9 H.. 15. 11 H.. 5 NR denyet 
which is found, 17 £.3-45.executors 72. But it ſeems the 
Law, unleſſe it be denying of their own Deed, 6 E.4q 1. and z. 31486; 
Yet it is ſaid in 33 H.6. 34.that they {hall be charged of 2 You a 
where they plead, a perpotuall barrey andythe |: ind 
them, but it ſeems the charge ſhall bebf goods bf th » 
1 they plead, if they have Aſſets, and if not, then of their one 
3HG6.f Tudgement 38. N 
| 9 ſee the er pp! e apthey be cha 
14 H. 7.28. goods by no dick. d. E ecutors, 


H. 7.8.21 15 
61.7 K.. 8 K 31. H. 6. 25. 
11 H. 4. . acc. od. 
If an Executoy plead that be hath fully adminiftred, if Aſſets be found, be ſhall be he | 
goods, vide 6 £.40.28 H. 5. 3. acc. Vide 39 H. 3. per Executogrs 22 videas E,.9 | 
Debt againſt Adminiſt-ators, who plead thai they are not Aaminiftiators, which 5 bet 


(ball be — of their own goods, 


11 H. 4. 5. And upon the plea, that EVE were never executors,” 1 fad; 
Judgment for the Debt and — ſhall be of the Gocke — 


and that upon a Nihil returned, afterwards an eſpeciall "a 

of their own gopds, as ugon a Deveſtavi returned, che 

be conditionall by, Nedbam, if &., 33 H. 6. wi 

ceives, that upon fully adminiſtred, and ſuch Pleas on 

they ſhall be charged of their goods, as to the.d 

if a demurrer upon a. Plea: be adjudged againſt 
: for! the damages-ſball he of the goods of ibs dead, if- e 
ot 31 H. 6. 4. and 11 H. 4, 5. 

If Judgment be given apainſt them of the ds of th 

Sheriff returns, that they had Aſſets the day of the orga 

at the time of the Execution ſued, ration ſhall be of theo 

17 E. 3.45. 21019. 4 , N 6. 

Hebt againſt Execyiars: upon an Obligations of 20 l. they p 

they had nothing in their hands, and it was found chart you: 

ee the Plaintiff recovered of — of the d Ye " 

8e of their own aan 3 H wy PKEOMEOTY'2., " 0 = 
| 13-1 
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# ' where Executors ſhall, be charged with a Debt, whith the 
or was not charged PD 4,44 where they; Hall have 
D Reb Teſtatar conld mot he. 


We ts to his eldeſt ſon 4 s. of *K 4 Tos rent tof fach Land „Ce. 
A brings Debt for the arrearages againſt the Executors, and 
etwithf ing the Land deſcends to him, becauſe he may choc 
Ae ts an Annuity, or as 4 Rent - cdha 4 48 E. 3 Ae 


ae Lair of an Annuity granted ton firangerdatingthe ne ol te 


wise not, 7 E. 4. 26. Det 85. 9 f. 4.48. Deli o. 
ene all not have Debt for arreaxages. of Rent reſerved upon a 
huber dey: becauſe it is a Rent-ſervice, and belongs to the heir, other- 
wt oft Reüt. charge determined by his desth, 4 E. 3.exttwrors 98. 


#11. Zuære. 
| of pun a N for life, and after wards anegerh ite 


grantee dyeth; his executors ſhall not have Debt for the 


5 Wd any body 11-H.4.92. by T hirn, but Hench ford ſaid, 


have Debt apainſt the Ter-Tenant, and that was (as it. 


a earn 26. E. 3. 64. Debt 189k 
40 Kg the Reverſidn of his Tenant Eon ke it Tel®rehdring 
| un liſe, and other ſerviee after his death, and dyeth The 


anon i I pt have Debt for arrearages due during the life of the 
fro +. after his wand 1 Ba. rere 1 72. vier | 


Ls 


nant for ji Finakech a Lack fr years cendeinys Rate thoTifer fbr 


Lind; the Leſſor dieth, che Leſſee that Hold the Eatid for 


* Nw, - Execators ſhall have Debt for the Rent of i it, 32 E. 3. 
4 . But he ſhall loſe the corn which is ; by plead - 

b ino wrong agalinſt the firſt Leffor, in ar F 

Va mcharge is aſligned to a woman foDower, ot thaff 


chr che arcearages, 32 Ez. Debeig Soth Eecutors 1 _ 


ol * Corodie unto an Abbot endung Reb, 212" R4. 17 
ts (4 

2 apenvnof 201 Aubing che wir; th be pater fer Tebrig, aid © 

im being re the Grantor dyeth, Debt aint His e- 


Dom nens Herr 2050 1m 3 
ots do accompt of theReteip t of the Teltor gd fond 
ik, Debelyeth/agaiaſt chem, yerno Non, i nb ecotiaapt 
or, 2 H. 4.13. Executers ID 
wee was KY Vadurati th) £3 9/0710) adh noqu 99m9hl 
62, C7 want Gee: Bot beg eds di 122 2201153%)5 
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43% Executors and eAdminiſtrators, * 
III. Where Exeentors (ball be charged by their 
that which they ſhould not be charged with of & 
contract or Treſpaſſe of their Teſtator &. and 
might have waged his Law. 


Ebt brought againſt Executors upon a ſimple Contract 

| Dube, admit it, and ſuch Recovery ſhall be executed; 46 10 

vide 44 Z. 3. So in Debt againſt them of arrearages of accompt, of a thi 
42.10 4.6.46, eth not in accompt, they ſhall be charged if they pray not Ef 
though their Teſtatox might have waged his Law, 13 H.6 I 41, 
and if they will accompt upon the Receit of their Teſtator, i m 
ges be found, Debt lyeth for them, and they have n remedy, 
2 H 4 3. n 
Executor charged hy Contract of the Teſtator with his onndedd of 
the Debt, when he was Attorney generall to the Teſtator; thelane l 


* 


of Adminiſtrators, 46 8. 3.10. Adminiſtrators 17. 7 82087! 
A ſervant who is compellable to ſerve by the Statute of Ia 
ſhall have Debt againſt the Executors of his Maſter without a 
not if he were not compellable to ſerve &c.4 H.6.1 9, Exeeutoiqt 
14.executers 30. and it ſeems this is of a ſervant of husb neh 
Debt doth not lie againſt Executors upon arrearages of 
where their Teſtator might have waged his Law, and therefo 
well pray that the Plaintiff be examined, if the thing lay inae 
not 13 H;6.Execators 21. 1s 


1.6 — 11 200 
If the Teſtator do burn a Charter which is delivered to hu 
ture, Detinue lyeth of that againſt his Executors, and for twp 
of the goods of the dead by Hauck, but Hi// held that the ut 
ſhould not be charged bur when the Teſtator was bound in a a 
ain; 11 H. . V. Executors 36. TW e 
15 Elix Dyer Debt doth not ye Againſt the Executors of the Gaoler who: T 
322 acc. 10 f. Priſoners condemned to eſcape, 40 C. 3.Execators 74.41 A. % 
Nb 271. zi And held that Debt doth not lye againſt the Executor of che Our 
— 6 wg 25 41 E. iz. 2 77. But there Trey alledged the com WY | 
Warde Adjuggedi,.1.6.E. N36. 2308 ine „ 
Fleet * Rxecutors ſhall not be charged by a Tallie ſealed by the TE” 
tape. cauſe he might bave waged his Law againſt it, 25. E. 3.40, 1 H "Ie 
X r aeg, leine bupken jo e Cy 
Fer as if he/coyenant by Indenture, that 7. S. ſhall | id 
3.22. Summe £1. Hs A068 
Detinue upon the Cuſtome de Rationabils parte bonorum lyeth i 
executors atter the Debts payed, 30 E. 3.25 Detinue 32.28 Hf 
1 8932. and by Glarvillib.7.cep, 6. It ſeems that 
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aut he the Writ mentions the Cuſtome, See Nag 
E- 3. 38. 
Denne againſt executors upon a bailment to the Teſtator, where they 
avepalleſion, and they ſhall be charged as executors, and he who ap- 
un de Diſtreſſe ſhall anſwer, and that they were never executors,is a 
cod de 11 H. 4. 44. 14 H. 4. 28. 21 H.6.1. and 11 H. 4. It is holden that 
Foren eth againſt an executor, but not Treſpaſs for the wrong done 
Tefator, nor no Action for a duty or thing not certain, Debt 
inf executors upon a Deed of annuity of the Teſtator 39 H. 6. 27. 


— — —C— — 
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i nis ſoul be ſaid Devaſtavit of the goods of the dead, and 


lu Executors ſhall be charged of them. 


netting of the goods to their own proper uſe is a Devaſtavit,39 
Hi6.45. but not if they have redeemed the goods before with their 6H. 8. Dyer 
proper monies, 21 E.4.2. 20H 2.and 20 H.7.5.acc. becauſe by the > Flo. Com. 


ſeeming of the goods, the proper plea of them is changed. 3 Ma,Dy. 187, 


onn 
If they eſoign the goods depending a Scire facias upon a Recovery 
wat LT or, this is a waſting of the goods, 12 E. 3. executors 


NR; 4 8 
Mat te Debtor of the Teſtator is a Devaſtavit, 13 E. 3. and 
Hz, if they pay Debts upon Contract before Debts upon Record: 7 E. 4 20. | 
Soif ten yu Children their portions before Debts, 21 E.4.21.30 E. 5 H. 7. 27. 406. 
| 95 pay a Bond not then due, and not that which is due, 
. \ i 
Maden Writ is brought againſt executors by Journey accompts, 
— 2 * with the goods which they had at the day of the 
wagt, and the adminiſtring of them depending, the firſt ſuit to a- 
in waſting, but that they had nothing in their hands after no- 
Wago Plea, where the Action brought againſt them in a forreign 
XC 48 E. 3.21. 2H.4.23. 
*Witethat arreſt by {@pia- and the like make ſufficient notice, but 
Debts upon Record due before ſhall well diſcharge them, not- 
p the Action depending and notice, but of an action brought 
ty, notice is not traverſable, and upon ſuch Waſting 
ſhall be conditionall of the goods of the Teſtator, if 
e de e them, th firſt Dr.end Stud 
WP. 10ns do againſt them, they may pay firſt Dr. e 
I pac, and no waſting of ooch before judgment, ſo if 75 acc. 
"> vers Counties, dy Pyer 7 Elie. 


V. Where 
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v: Where Executors have Aſſets in their hands, ani q 
| ſhall be ſaid Aſſets, and where they ſhall retein fu 
Debt, and Aſſets in iwo places. 8 
F a man deviſeth Lands to his Executors to ſell and diſ 
14 KN Der | Soul &c. and they ſell them accordingly, this is good Aſſets, 4 
310 acc 19E* Law if he enfeoff chem to the ſame intent, 3 H.6.3. 2 4 
- a profit of the Land before the ſale, is good, Aſſets 38. Aſſ.z. 
F Damages recovered in Treſpaſſe of goods carrried away inthelieef 
the Teſtatot is good Aſſeti, 2 1 E. 4.4.3 H. 6 3. _ 
If the Debtee maketh the Debtor and others his Executotſ 
= 8 in the bands of him is good Aſſets for a ſtranger, by Choꝶ Neu 
21 E.. 3. but his companion ſhall not have an Action &c. Piget and ahn f 
4 H. 2. 4. vide that the Debt is extinct, 8 C. 4.3 21 H. 7.3 I. agrees with DAH 
when tbe devs the Debtee make the debtor ſole Executor, the Debt is e = 
bs c inc, when the firſt Caſe, if not that the Debtor ſurvive the other, but NN 
dot and ruled to be extinct in both Caſes, 20 H. 7. 17. and $46 
ſaid, if a Debtor marriath with the Debtee, the whole dh 
So although a Divorce be after, 11 H. 7. 4. 11 H. 4. 82. but 
is 26 H. 8.7. And if the Debtor firſt dieth in the principall Ai 
vivor ſhall not have an action againſt his Executors for the Dee 
Teſtator, 20 E.4.17. and it ſeems the debt is extinct, alto 
Debtor Executor doth not adminiſter, but the debtee being 
the debtor with another, the debt is not thereby extinct till he nnter, 
ihidem, and 21 E. 4. 3.12 H. 4. 21 Barre 188. but 3 1 C. 3 
ſeems that the debt is not gone by the Adminiſtration one; 
and it is there ſaid, if the debtee marrieth one of the EA 
Debtor,” ſhe. and her Husband may bring debt againſt the W 
ibidem, but it is holden that the debt ſhall b 1 by the Auma. 
on of the husband before the marriage, 11 H. 4. 82. and the n 
Read is, that if the debtor make the debtee his ſole Erecuteſ Ws 
may retain to pay himſelf, 20 H. 7. 5.31 E. 3. Execmtors $2.12 4. 
Money recovered againſt Executors ſhall. not be {aid Af 
who brings another action againſt them before Execution ue 
12.5 H. 7. 29. g — 0 
A Pawn redeemed with their own proper monies, ſhall he Ke 
the Surpluſage of the value &. 20 H. 7. 5. 21 B. , , Y 
Executors may well retain the goods of the dead, which 1 
after they haye paid of their proper goods for bim, 20 
thinks not without agreement of erg 2D 64:25 hi 1 
4. Elix. Dyer 208. In debt againſt Executors: Iſſue was WA 
fets or no Aſſets, and Evidence was given that by an Order of r 
gative, and money was to be brought, and to be delivered to u vn 


r r a Bag 
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3 We þ Adminiſter 


of Court, and he by the ſame Order was preſently td pay it over 
0 et in that caſe it was Aſſets in his hands. 
1 00 og jd and re-bought of the Executors without fraud, ſhall not be 
0 nt dei * but onely the monie &c. Otherwiſe it is of a Sale 
ag ey come again to their hands 18 H.6.4.and 5. So of the 
* ef the . — of the goods which the wife hath as Executor. 
| 15 ek tor be indebted to two ſeverally, to each in 40 l. and 
an 40 l. in goods, if the Executors agree with one for 10 l. and 
| for the whole 40 l. the reſidue ſhall be Aſſets to the 
450 es r,27H.8.6. 
4 e in Common of a Leaſe, one maketh the other his Execu- 
the moyetie is Aſſets inthe Executors hands, 21 f«cebi in 


ö 
N 


77 ! 
let hal be Aſſets according to the very value, and the appraiſe- T. 3s Flix, in 


the Comm 
a entorie is nothing in our Law, 20 H. 7. 5. by Hedy, Chief 8 4 


was this, 
Francis Kirley 
POT bis Executers, A dminifiration was granted durante minore ætate. In the Admiſtra- 


im = of the value of 400 J. the Infants at full age releaſe to the Admanifirators, ad- 
o L wat Aſſets, and the Releaſe of the Infants Execrutors a waſtinig of the eſtate, ac« 


mt Princes Caſe, 
19500 116! 

Up i yi * miſtred pleaded, the Plaintiff ſhall not take Iſſue, that 
re are Aﬀetsin two Counties but in one, yet it may be that he hath a 
openymenery County, and upon the Iſſue he ſhall recover but in one, 
E46E2.Exccutors 114. and Adminiftration ſhall not be alledged 
15 Dioceſſes againſt the Ordinary, MA. 12 R.2. Adminiſtr. 21 But 
den — a deed which is found againſt him, the Judge- 

a 1 him of his goods, and againſt the others of the 
'the dead, and being in — Counties Proceſſe ſhall be ms 
ris, and the Writ is to have the money here, and if one 
a it, the other ſhall not do execution, 17 B. 3 45. Exec: 


— ——— 


1 What "ning; ſhall be ſaid an Adminiſtration to charge one 48. 
ai r or Adminiſtrator, what not. | 


. ant the Funeralls is not an Adniniltaion ob bind him, 

| of Charity, and every one may do it, 20 H. 7.5 21 E. 
bel, A 2nd the party may plead it, withour thar, that he did ad- 
Ar UF other. H. 6. Lime medling wih the 


manner, 37 
ad is no adminiftring, rich N 
iN Kkk 2 


4 


 Exvutar and Kinn me, N 


& c. But if he meddle and pay debts with his own monies, 
Adminiſtration, 20 H. 7 5. and this is meant of Executot 
for if Executors of Right meddle with the goods, the ſa | 
miniſtration without any more, 21 E.4.6 
That ſtranger claims the L of the dead as his own, and q 
them to his own proper ſhall not be charged as Executo 55 
it is, if upon ſuch claim he convert them to the uſe of they 
H 6.7. and this is of an Executor in fact. Bryan faith, if be 
dle with thegoods, and afterwards converts them to his uf (hl 
charged, 20E. 4. 17. and ſee agreeing to 32 H 621 H.6.28. 4 we 
£.4. 20. and all the Books are of Executors in Right, 1 5 1 
of wrong rre not without expreſſe admin iſtring as E vb, 
D. acc. 
If che wife taketh her apparrell deviſed to her by her hu 
no Adminiftration, 3 3 H.6.31. contrary, if ſhe were made ij hs 1 
her husband, if the ame were not by the delivery of the ot 140 
11 H. 4.83. and therewith agrees 37 H.6 Adminiſtr. y. of tl 
neceſſary apparrell. po 
And if the wife miſuſe the goods of her husband which ſhe a |; : * 
fon of her Quarentine, the | er is no Adminiſtration, 19H 
If one deliver me goods to keep untill after his death, and th N * 
poſe of them for his ſoul, if Iam Executor for thoſe goc 15 64466 
E.4.3 
If he Ordinary doth ſequeſter upon refuſall of the | 
ction lyeth againſt him as Ordinary, 2 
ecutors 9 E. 43.3. 5 ” { 
Sale of an Executor by force of a deviſe, is an Adminif — 8 
he who adminiſtreth of wrong taketh Letters of Adminiſt an delod 
Action brought againſt him, he ſhall be charged. as / phe * 
not as executor of his wron 9 E. 4.3 3. and 9 E. 4. 47-1 
of Letters of Adminiſtration il not abate a Writ broug! ta 
| before as ezecutor, 21 H.6 8.E xecutors 16. 2 22 
„uch A Letter to collect and to accompt to the Ordinary, doth ie 
355. If «a man party executor, 21 H. 6. 27 
bath a Letter i An Acquittance made as executor, is a good Admit, 
ware 7 h executors 91.6.H.4.3, 4 
f Adminiſtra- A Sale by a Bailiff upon a warrant it from the Sheriff, who hats, 
tian. c. g. part facias for the King, is no Adminiſtration, 8 R. executor! n. 
Heaſlows Caſe, Debt brought againſt an executor becauſe he bath adminiftel Bh 
ccc. be a good Plea for him that the goods of the n came 
hands after his death, 21 H.6.19. executor 4.4: 2 ; 
A Probate of the Willis no Adminiſtration, becauſe it is emp *'N 
27 H.. 1.1. but if he pay theFees with the goods of the deac * | 
wiſe, 26H.8.7. 


TIT", bs 
The Ordinary committed Adminiſtration to 8; who ad de 
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and be adviſed , and upon adviſement he refuſed , and de- 

x the Letter of Adminiſtration to the Ordinary, the ſame is- 

S 372 ion, and in an action againſt him, he ſhall not conclude, 
ont that, that he did adminiſter i in other manner, becauſe this is none, 


* pen * ner * 


— — 
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J 1 ber one ſhall be charged. as Executor, as Adminiitrator, 
— — , and who ſhall be leid Executor, who coadju- 
tor and wo ſurveyor, © © 
| 2 | | F; 
ock not lie againft an Executor as Kdininiitator, nor 6 contra, 
| D. 67. nor againſt the Ordinary as Executor, or as Adminiſtra- c fen. 
dt. 5 125 pm the Ordinary be made Executor, and refuſeth, and ow Caſe. 
90 W prove t the Will, the Aion ſhall be agianſt bim as Ordinary, 
bis Committee, as Adminiſtrators in that Caſe, 20 H. b. 1. Aud 
en of his wrong ſhall be charged as Executor, and not as | 
| , 11 H.4.71, by if I will that 7 . ſhall diſpoſe my goods _ . 
1 7175 he is Executor as to them. fore 3 4 
ak th. If a man make two Executors, provided chat one ſhall 
, this 1 is good, and the one onely ſhall be charged, bur he 
= the other in an Action, and he ſaith;that.if-a man make tro 


Xl that che one ſhall adminiftex the goods in ons Town or '9 H.8.Dyer 
other in another &c. this is Bow and they are ſpeciall © 


— 
fron, LEngleſield and Brudnell held rerall limitation void, 
deczuſe regugnant to the remiſes, 19 H. 8.8. 125 wich cheſe agreeth _ 
3H.6.5. but Fabingron contrary. there. 
kn makes two eren provided, ed that if "they will not &: that 
ll be cr. this is good, and the others are onely Executors b 
ok the firſt, and they diſcharged by the affirmative, becauſe 
fondrion doth imply a "he ve, and Debt doth not lie hy any 
N the firſt; and the-others tagether, 3 H. 6. 6, Brief i i. A5 
= that his Executors ſhall ſell, and upon their. refulall the Pariſbio- 
& now they ſhall not joyn with the Executors, 49 E. 3. 19. 
| in makes A: and B. his Nass and beſides I will, that 7. 
Ahorn: to diſtribute, as 4. and B. no Action engel. 
Wy" LH.6.6 G Exerutor 42. 
tt Feſtatnent be difproved by: a later, all acts by th e firſhate 
action againſt the firſt, becauſe his authority is diſproved, 
21 H.6.8. as hewho 12 N ha wroog, „ having 
wr, * e be no. more ch by ed 8 e 52 
g. 4 47.that an actioh by the 
The 2 waſted the 


438 Executors and Adminiſtrators. © 
; committed unto him he ſhall be charged as Executor, becauſe ate 
he ſhould not anſwer but for the goods which came unto hij 
Adminiſtration committed, 2 R. 3. 20. 13 H.4. executors 118, 
G 24 F Ku, 
If . Ordinary commit Adminiſtration becauſe the Will is gath 
and the Adminiſtrator brings debt againſt the executor, dep iding whi v 
the Will is proved, the Writ ſhall abate,7 E.4.13 and Keble th Xx 
Probat the executor ſhall have Treſpaſſe againſt the Adminiſtrator $ 
the goods taken before, 10 H. 7. 18. 
Toe refuſal of an executor before the Ordinary after attends 
.miniſtred is void, 9 E. 4.3 2.21 H.6.23. 18 H.6.29. JR” 
If a man make AH. and B. executors, and beſides I will that and? 
ſhall be executors with A. and F. or that C.and D. ihall Lminifler ni 


A. and B. but not as executors, but as Coadjutors, nor Ithout A auc 
B. nor ſhall nqt have an Action, nor no Action againſt 
all not prove the Will, ſo it is of Overſeers, z1 TH 6.61 
"tors 113.34 E.3 executors 121. | 

A writ againſt three executors, whereas one is but executor oth 

is good, for he ſhall not abate ir, if he doth not ſay, that 1675 
.executor &c. 21 H. 6. 19. Executor 44. 21. H.6.8. and tt 
39H6.46.10H 6.27: $3 H.6.38. but an Executor by wrong inf 
cutor of Right ſhall neyer joyn in an action, and there it is la "thats 
action lieth againſt Executors, & Executors of Executors tage ih 
do adminiſter, but not by the name of executors of executors, $1 
46. 13 E.3 excc#tor#22, and the executors of Right may ho 
againſt the others, if they do adminiſter, | thi 
In an Action againſt two, as executors, where the one i he LO! 
of his wrong, andupon the default of the ether he conleſſe Lethe At 
the other hach no N but an Action of diſceipt againſt am, 
4.13. Bet Liztleton faith, if both appear, and the right executorpd 
and the other confeſſeth the Action, the rightfull executor; may 
that the other was neyer executor Rc. Auere, if he hath a. * : 
ee E. 3. 13. | 
lie who had but a Letter to collect, ſhall accom pt to the Ordi 
an Action doth not lye againſt him, but againſt the Ordinary, $4 
And 8rjan faith, that if a ſpeciall [Adminiſtration be comm 
be fhalfadminiſter things in Action onely, no Action lyeth jul 
ſpeciall Adminiſtrator , but if ſueh ſpeciall dan ae hl 
bath Writ to gather dec. adminiſter of his owa-wrong, he 
ged'as Executor & g. 21 H. 6. 27.16 E. 4. . 

If two Adminiſtrators be, and a ſtranger doth;adigik | 
of his be it ſeems 14 ess oth not lye 3 him af a5 
tor, vide 11, 81% 419.7 50 

Amin makes a Will, and 8, W. and cher 


. 


— add — 


ee. his executors, B. proves the firſt Wil, and the 
| ed, an Action will well ſie againſt B. alone upon this 
1 bs Been C. alſo adminiſtreth with' him, 2 H. 5. Scr. ber — 
Iccoving of the later Will afterwards ſhall have Relation to de 
75 5 that which * did by the firſt before 7 H. 7. 13. E 275 


" Pocnt of B. aber . his Executor, who adminiſtreth the 
debt lieth apainſt him for the poods of B. as executot of L C. 5. part 
bath not adminiſtred of his wrong in the life of R. his . 
| 338-3. 17. Executor, 62. 
he den an Obligation lies well againſt an executor, Adminiſtra- 
ih mary, although none of them be named in it, 45 E. 3.17. 
ke Herr (ha! 10 be bounden if he be not named. 
the Sheff or his Bailiff upon a Levari facias of goods of the dead 
* levy more then is due, and adminiſter the Surpluſage, they 
ſhallbechargeable for ſo much, 8 R.2.executors 123. 
may charge the Adminiſtrator for good cauſe, or with- . 
uſe, 34 H.6.14-4. 
e doth adminiſter, and afterwards doth commit Admi- 
| over, yet an Action lieth againſt him, but it doth not lie a- 
pl nary if he do adminiſter in another Dioceſle,t2 R. 2. 


inſt the Ordinary upon an Obligation of the Teſta- 
n 1 1 Se. 35 E. 3.execntors —_— 


—— — 


_ 


ter Executors of diverſe, perſons 5þ lj Joyn.in aTion, 


1 | 40 man: action Shall be joyntly ſued againſt, them, aud 
where, Executors, and Executors of Executors all jayn, and 
4 'ty 1 of wrong ee the Executori. 


i maintrined apainſt Executors, and Executors of Eads, 
ether thiey have poſſeſſion of all tie god, E 
| andthe agrees 7 E.3.ſhewing the oe znd the other e- 
it f n 39H. 6.46: hit they ſhall'ndt be joyned, if not thar 
Winer of their wrong, and then they ſhall be named g generally 
n -execurors, ſo ieſeems'r ſhall-be brought again 
. Wy. rf the execurors of &Executors d& adin | 
15 em, 10 H6926: Reg 7 — l 
0 A&io be drougbt again t vor Alone 
2 sthe 5 at his election, — SN 7 E. 1. a 
5 4.4 "has lenny klect. See 38 
e bad dg che rief else hh oY 


but in an Action againſt the Exechtors; it hehbveth oy 
0 


Executors and\e Adminiſtrators, © 
ſo to name the Executors of the Executors, becauſe | 
goods, and to that all the Juſtices agreed, A. 10 E. 27 K h 
The opinion of the Court agrees of an action againſt "I ith ave. 
ment, as Scrope alledged, 29 E.3.10.Executors 1 20. "= 

An action by an Executor, and che Executor of the E 5 
ed good, yet the ſurvivor alone might have had it by Herl, 18 C. Exe. 
tors 115. 5 

If Executors do convert the goods of che dead to his uſe, | oh 


lyeth againſt the Executors, becauſe they have nothing of the Te 


39 H.6.45. Cæecutors 29. N 
Two Joint. tenants of a Wood, the ſurvivor ſhall have the Adim + 
lone, and if Tenants in Common, they ſhall have ſeveralla N 


ecutor of each for his part, andit i is no plea that the Teſtator; * F 


Plo, Com 186, 


19 H. 6. 31.b. 
6 E. 4 4. 41 E. 
3. 16 per Finch- 
Aen. the diſfe· 
renceis where 


debt is brought, 


and where 
Treſ paſſe for ta- 


king goods ont mini 


of bis poſieſſion* 


13 H. 4. 1. Ac- 
com? 20. 


ther Executor who is dead, and B. his Executor alive, 38, 7 
tors 61. 15 f. 3. Executor 91. Vet their Teſtators Tenantyin ban 
ought to joyn in an Accompft. | | 


- * 9 Ms. re 


IX. Where one Executor hall have an action * is Compe- 
nion. and where without his companion, and ag b 4 


be ſned onely, 


Executor ſhall not Fe A of: f Treſpaſſe fora | 
of the goods in the life of the Teſtator, againſt his com 
H. 6. Executers 6. 2 
If one Executor hath poſſeſſion of all the goods, the otherhathno! 
medie, and thereforewhere the Debtor and another are Execigi,the 
ther ſhall not have action againſt him, but 3 his Ex 
have by ſome, 8 5. 433. 
One executor ſhall not bination 9 naming/4 
hath refuſed &c. for he may yet adminiſter, 4 E. 3.22.42 221 
6.38.4 E. 3.43. Brief r. 9H. 5. 6 \Execntors. 48. and the Rea mee 
who hath refuſed ſhall barre the others, 21 F. 4.4. 15 737 ren N 
21 E. 3.19 E. 3. Ceuenant 24. 48. . 1 5. 15 Eg. executori gpτπ⏑ml 
But it is ſaid, that for goods taken out, of his own poſlellic 1 
ſhall bave an Action. wida g ce the other, op 75 
there ſhew the Will, nor na executor, 1 0 Tre dalle Oh 
aha inches ole 2 757 e * 
er &c. 42 H. 3. 26.6 EAI. 12 KH, 2250 
that the one ſhall not have T pas 0 e 1 
on, 19H 6.5.executors 14. [122 5 * 
One executor bringeth an accompt a 
t and not allowed. dene A praũt i to 
1513 (Eo 3:l6eGurare 91, x ala Poway n A ag al tt 


* * 
N 7 
bl 
. 
* 


ene Alen pan! | 4.4.1 
oth 11 cutor doth releaſe, the other bath no remedy, but a Sab p- 
49 2 4. vide 6. H. 4. 3. by Tarent, if one executor to whom the 
ry bor deliver Adminiſtration,doth releaſe, the ſame ſhall be an 
| ation, and of the Debt releaſed hee ſhall accompt before the 


an againſt Executors, it is ſuſſicient to name thoſe who do ad- 

6874. and if — will plead to the Writ, that there is ano- 

amd &c. it behoveth to alledge in fact, that he hath admi- 
B4.12.Execntors 34. 

b. the Action doth not lie againſt an Adminiſtrato r, if in fact 

hea *mniſtred, 8 H. 6 3. But it is holden that an Action ſhall 

bo have Commiffion to auminiſter, 9 H. 5. G. eee 8. 

| they do not adminiſter, vide'g. H. 5. 7. In fine, if Admi- 

e857 9 to ten men, debt muſt be a againſt them 

6 of Executors, but againſt thoſe who adminiſter onely. 
ge him who adminiſtrech pf his wrong with the Execu- 
FW. ſhall be well, becauſe he was not made Erechtor, 33 


int one as Executor, he ſaid, that he Teſtator made him cad 
we 4. Executors, to whom the Plaintiff had releaſed, it was holden a 
00d 10 the Plaintiff ſhall anſwer to that, without abating his 

che Defendant hath not ted, thar A. is now ali ve 


- 


5 fo Caſe — 


TO 
1238525 be Executor after refuſal beſore the Ordinary — 2 I 35- 


nas Record Ge. 1 Ne Caſe. 
3% | c. part 38, 


k, Ow Caſe, 


AW 36 is ptoved, vide 
VI 0 8 re- 1, 25, 

een. 

36 

fone ad- 


1 14. and 

10 H. 7. . agree to the fle but Garbe doch not 8 
r upon that matter, and the writ which ſuppoled that he, mitted i 
don ſuch matter was abated, 3 H.4.  Adminift.22. bim by 


the Ordinary, 
ot knowing it, took Letters of Adminiſtration, and af — pg 


roved it. it nina ied; 9 E.4.33. 
i Es. ed i it is — ee 


. nn death 7 the 
0 22 01 8 


- 
7 1 

* - 
* o 


ner that be refuſed before he Ordinary, for ds refufalbipwoſigjh, 


word in che Countrey, At. p E. A 33 Fr, ie 


a * F "4 . . 44 1 of "_— ——_— 
* — "0 7 4 — EY r — 


— 


** 8 


XI. Where the Exerntors ought to have. the Witt: a 


end what bel be [aid a fuſpeitm Teft a⁰u 


2 
4 o 
ik 


an ackion. | 25a . 


N Executor may well maintaine an action ſhewing a; thi 
Will under the Seale of the Ordinary, 4. H. 6.11, KxwWMay 


* 4 


E 3: Covenant, 24. 10. E. 4. 1. 


* 


And i ſuffcech if it be ſealed wich the little ſcale of he H wt 


not with the authentick ſeale, for the Court ſhall not enquie MA 

3. Executors, 98. 9 E. 4. 47.21 E. 4.50. 1 
And although the name of the Teſtator be raced. in the 

good, for the Court cannot judge upon the ſufficiency ofthe 

o. 52. Executor 17. | 


c. 5. pert Mid- A Will is not ſufficient to have an action upon ĩt before or 
letons caſe ac. 4. 17. Executors 107. 21 H 6.24, 9 E. 4:47. and yet II 
but an Execu- ſable if it be proved &c. but the Defendant may well Ia 


tor may 7 
before probate 
of the ad. | 


Executor &c. 14. H. 6. 5. variance, 10. one traverſed 
A Will was awarded not ſufficient, where it appeared, the 
' Probate was before the date of the Will, 18 E 2 Feoffment 
Excutors ſhall not maintaine an action without ſhewing iN 
the Writ varying from it, ſhall abate 36. H. 6. 16. 


this u 0 not, nor variance ſhall not hurt in 


-*  -Executors were 222 


him to . 
* | "0 


one poſſeilions 43 E. 3. 31. 


In a raviſhment of Ward or Ejectione frme, of the time of | g' en 
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1 

1 2 * 4 
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234 
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F. 
aq 
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nizance made to the 
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Court, he HF 00 
nidrator | 
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e they ſhall _— 
: aſe n, 10 C. 4. 21 C. 4. 15. e, er 
M. and 16 F. g. 1. perry 10. is holden contrary of Ad- by way of Barr 
8 ;but the other bookes held it all one, and there if they plead as Exec, 
Iminiftrators and not Execiitors, or that that is another 'bere be ſal 
e not ſhew any ching thereof 21. H. 6. ry _ og 
ratorsthey ought, to ſhew where the committing - vid, a A. 
| fable and not whether they have adminiſtred or nar, 6. 1. 
er Bzecutors, and Hy conceives that they muſt aher Fr 
the or died 35. H. 6. Adminiſt rators 4. . 23. 40, 


5 
- * 


— 
— 


pile en make an Exccutar,y mbat not, and of what 
9 +2}! L ing aue H ſball be Eecutor. | | 


4 pe coyeet, by Licenſe of her husband may make an Executor, c. 4- part Og 
Male her husband Executor 4. H. 6. 31. £xecutors, 5. 39. — caſe in 


Lec; 1 28. 2. M. Pap And ſhe may be Executrix ta another * 


ausband. 
ge of 4. yeares may make his Will of Cliaktels, by 44. Pra . F 
it 5248s, be can 


. | . 0 old fo. 7. 
— — Will, but an Abbot Deane , Maſter of an Hoſpi- 2 dee mo leg ! 
Uuuntun af ahouſe Boe. not becauſe they have a common ſeale, * ft before four- 


ib houſe) 19. H. 6 44:Teſtameat l ubut a Biſhop or er 
may well make a will, and therefore their ſucceſfors -/ 


11 waſte done in their time&c.for: they have two ca- 
be, 2. H + 3. ac. 


cannot make Executors of an obligation which he hath | 


tottus wife, nor of any other thing in Action 7 H. G. 2 os 
5 Fo #109, But itthl Bond den bemaera bockt h, Wan 


2 2 —.— 7 which ſhe Kerk , as Execu - 
nt usban may deviſe her apparrell 
SC:imualt lau) andby aL 
— N 95 wr fy ts 2 
| ae eee 
3 — — 9 WE? 
>, arnace fixed, or a Table fined, nor of geren Mlewar | 

— 1 anreden art of xMindowbwhich Aland be 
_ NH. . A uf 13/20; H, gr WS LETT on: 


25 = chat a man ou3-lawed in a perſonal! action cannot make Exe- 
- "2 | Lllz cutors 


ti. 


— 
© — 

N by - 
648 
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Erecutors, betauſe it is holden a good plea i Debt, upot 
apainft Execurors , that their Teftator dyed outlawed, „rs 
King, but it was holden that the ſame doth amount to m 
had no goods , &c. 8 E. 4.6.and if it be a plea, the ſan 
it giveth advantage to the King; but itis a0 plea, if no 
ſtred, 3 H. 6 333 2 413 Tut; 
An Infant may be an Executor, and pay debts, but Nei ö 
that an Infant, Monk, or a woman married ſhall not be be und Wan 
an Acquittance, although they may ſue for the debt, 1 9H. 
15. 18 Ed. 410. AFeme Coyert Executrix , ſhall not g . 
goods, 18 H. 6. 4· But this is to be meant before Debtound he 
" payd; Vi. 31. C. 1..£xecnters 219. And that the Releaſes " 
of ſuch a woman is void of the entry of the Teſtator, a be 
grees, P 16 H. 6. releaſe 8. and that the Releaſe of a Fer | 
fant is good, and ſhall not be ayoided, /i. 16 H.. Per | " 8 
Aman outlawed maybe an Executor, becauſe co ano wall 
a Monk without the aſſent of his Soveraigne , becauk 1 
thing, 14 H 6.14. Executors t1, 3 H.6.22. and a man * 
an Attorney, or Prochein amy for another, but an Excq T 
good plea, untill he hath Letters of abſolution, 21 H.6.3 j 
and 59. and there it is ſaid, that the woman executrix fi 
ction without her husband, and a Monk without bis 8 
„ Ene D. ſeems the wife ſhall not have an action withont herl x 
dhe ir. Dy” here vouched, and 18 H-6.4. that ſhee ſhall not have it. 
cannot make a agrees to the difference in this point, betwixt a Monk 
will, contr of vert, and 22 H. 6. 4. It is holden, that the Soverai ne f 
« Lunatick with the Monk in the Action, be he Plaintiff or 


** rm wh A Villeine may be an executor, and as executor 1 I all 


Eliz. Dyer àgainſt his Lord, 21 £,4:59- F 

_ — - And Clerk attainted, may be an executor, a; H: 6:3 

deviſed, that 

afttrtbe death 5 5 

ir rr cu * 

G befouts XIII. Hbere a 97 or $4 y one Executor 18 
at. N 9 

— 2 companion; 3 e Nee be a Feme Covert, and Ft 

lrg 


aſſent of A.and Add derited to executors to be ſold, may be-ſoldby 
— — L425 7-Executors 116 and if one 4, may be fuſe; 
bis Executers well 425 — ſuch a deviſe, ſo t is of goods. 255 | 
and dyed, the erteutor, who tefuleth defore the-Otdindry/is good if 
— — Will, &cc. and if one ſell to one andtheiother to anothef 1h cl 
Tek Age ftand, but ( andiſt layd, Than che . the Teſtatot Hall 
mined, 2 Blix, Er3 17. Dewiſe 8: 1 41/1 87 
Per 177. %« 39 A1. Kais deviiethut: his execy "tors ſhalt . 

\ at 44% one dyeth,. een . 4, butif wig deviſe io 


*t 


* 1 8 ad . - | ” | | e N a ' | a n | - 
: co thy e * 1 HER 2%. SOD | * 
2 ö MIIfErators + 


ed 
fel : 


that they ſhall yr une in tailc, 
8157 ey ſhalt fell for if the Be- 
nee dyed with - 

iſſue, that 
lands ſhould 


y have fold before, or another by their com- ola 


eo diſtribute for his ſoule 


. 


q ther cou'd not 
N ml: as | - _ 5 
Covert! executrix may baile goods to keep without her hay 8 
Pay debte, and hape detinue, or account after the death of che Boneſant, and 


K 7: 15. Execatgrs 40. But the book at large is, that fhee ſhall Sir Ric bara 
cont. eg re 
eme Covert executrix, and for to pray forthe ſoule of 
„is good, 7 H: 4: 13: Execnters 54. Perkins 21, 
one executor, ſhall barr them all, although they have reſu- 14 4.8.6; 


e zarten ters 91.21 E, 4, 96-448E 315, un Mid- 
__ | aletons caſe. 4c. 


XIV, Where 


108 of Fe 0 | | tos * 
XI V. Where an Executor ſhall have an aZion for tems.” 
ken away in ka: life of the Teſtator, and what a acrie 

have. 4 


ſtator, g H 4. 11 H. 4. 54. Executors 52. 
Executors ſhall have EI firme. of the Teſtatot being 
9 legit and ejected, 7 H. 4,6.execarors . * We 
1 of the Tenant by Statute Merchant ſhall | | 5 n 


Ekerefrn have Rayiſhment of a macktaken thc fec of i * * 


= be adjudged to acconnt to the Teſtator, wag x0 10 1 
| FE a Scire facias, and upon that a Capiat and Exigent, 1 1 
rators 59.21 C. 3. 32. executors 8g. &c. they cannot have a Sci 
Executors of Executors ſhall not have an action for th 
.- firk Teſtator, 21 ade ut 15 agaialt 23 5 1 50 a z 
they ſued xecution of a R ce made to h im, and 
14K z. exeααer, 86. | 2 


And they may have an we an Aunuiry ended due in 
life of c cal Ae 10 Ez eecõðM] 110.19 E a. ac 
executors.to; the firſt I tor af 5 ＋ 
ext 'of wir Teſtator b ali otherwiſe e no actio one 
See for this nce, 19 E. 2,execptors'1 Wen 
Statute 2 28 E. 3 52 win 96 .F. 825 | 
E. 3:92. by Fulby. . © 1 
One bath a Judgement againſt 
J and bath a 71 a one of 
Jo onely.or th 055 
the pdgmeuchad been e goods of 
ſai F 
ut 
ud 8 gl not Nei Lear 3. Gee, . 


ter 
ft de Debtor of the King be made Execytor 


have a Aue minus in the Exchequer by col nd 
the Telfaror, 58 che King thall 1 1 5 be . beg 


. proper eſta SIO XECUEONS 1 1 
SAD Mors alt all ha 1 e cke Kiter belonging 21 be 


* WO are taken ont of er polleGings,: eren, 1a 
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is * bes goods of ihe dead the Executor ſhall bave, whit the 
ſy _ what the Children, _- what the Heire. 


miſeſhall have her a apparrell convenient, - but not exceſſi ive, 33 H. 31 £23- 4 — 
y | 2 And by tlie cuſtome, the wife ſhall have the m 4 >: 
re bend bach no iſſue, or if all his children were ad taken, becauſe 
A otherwiſe the third part of the goods, 30 C. 3.25 Detinueione did not 
ortho afrer Debts: and Legacies payd there, and 1 B. ſbew that the 
ud chere holden, That Rationabils parte — lyetn at — 
, and 17 Ed z. Derinwe 58: which is grounded upon 19 Elz, in B. 
ts WS 14 E. J. Dotinue o - R. AWrit was 
wh 2 2 Dower of the goods oods of her husband, if it be not brought there 
t to ſet forth the ſame in her Count, 7 H. 4; So and allowed, 


a S — eſorthe wife aack allo för the Infos is hor. Common Law uf des 


om of $4 Country, and that iv proveSby al the Counts taker, that i | 
5 77 4:21: 28H: 6 6:5: wat maintain 
1 fe Common Law fhal have nothing of the perſonall things * 
* taſted to the freehold, unteſs i be bor ſetled, or « Cheſt e, 22 


ws Ihe Charters of the Lands, for then he ſhall alſo have the Box 30 Hs. Ke. 


of thu goods inchom, 2 ———— _— Deti-/pou 695.28, 


— H. Mi | 
gane de 15: Barr 128: | | 3-4. 23. 


A 


8 | ont ſhall be Executar and [ Adermniſtrator : to one and | 
jams perſem, and where one chall be Executor of. ont. 
. ee another part. 


Aen. in diverſe Dioceſſes, hee may make an executor x; 
ocefs, and dye inteſtate of the goods in the other, 


alike his execu Aae enerally, they may adminiſter as executors 
es E 


other, and take Letters of Adminiſtration i 


| 1855 my executors-ſhall ſell my Lands, and diſtribute for my 
| ">> x vw oh thereof, andthe: mony is good affers , Per . 


XVII. V bere. 


— 


— 


5 ; 4 | | | 5 | | 0 * | 
Executors and Adminiſtrators. © 


XVI I. W, here Executor: shall have ſevergll pleas, | 
45 ll be firſt tried, and whether the one hal prejaa 
ther by bis AR, or not. | 


44% 


Tj againſt Executors, one-pleads ae al apr 
is Adminiſtrator and not Executor, and they | | 
both, no more then the Executors ſhould have. 8 
7 bur they ſhall have ſeverall Pleas where each Plea goes in Bag 
- | pleadfully adminiſtred, and the other not the Deed of the N | 
". 4:9;Exrentors 30. anche mo peremptory Plea ſhall be ti * 
25. to that agrees, 8 E. 4. 24. executors 69. where one pleadeſſ 
the ſecond plead ded to the Writ, and the third fully adminiſtra; 
| E.z.executors 96. one denied the Deed, and the other p dad. 
miniſtred, and admitted good: But ſee y E. 4. that whe 
the action; the other cannot plead, not the Deed of bel 
they cannot ſurrender in Dilatories. : - | 
But that he was neyer Executor pleaded by one, andph 
miniſtred by the other, theſe Pleas were tried roger 6 
. tor 172. | F 
VVherse one pleaded fully adminifired, and the other lucky 
1 ecutor, they were driven for to joyn in Plea, becauſe. the ons 
- tory, 7 H 4.13 .Execntors 54. 2 hy | 
Aman recovers his Debt, and hath the party inexecutic ah Een, 
and dieth, now upon the Releaſe of one executor hey i 
facjat againſt them all,ad cognoſcendum fattum,and he u 


" 22 3 the default, yet the others [rag — = | 


. W 


et in an action by Executors, or them generally, if 
— he ſhall be ſevered, and the other ſhall plead, « 
it Mid. 18 Debt againſt other perſons, 10 H. 6.2.3. and the releaſeofs 

2 zaſe tor ſhall bar all the reſt: S0 the Releaſe 4, the husband N 

in Debt, 17 E 3.66 executors 89. | 

By the confeſlioa of one executor of the Deed, ] 

gainſt them all of the goods of the dead, 28 H. 6.3. 7. B. 4. 

one confeſſeth the action, the other ſhall no not plead in g 

plead an Outlawrie of the Plaintiff, or a Affe be, of hin ch, 

there ſaid, that he who tecovers upon fully adminiſtred foundag 

Executors may have Debt for the ſame duty, and in that a&ion 

cutors may deny the Deed, becauſe he could not have both l 

executars 3oVide 19 H.G. If they have no goods of the Teſta ot, , 

Judgement ſhall be againſt him 4 confeſſeth the Deed 4s # 


rer Pass 


0 p N A 8 F | 
* =— 
5 * 


ac. and ſo for the damages, 18 H.6. vide br. executors acc-18. Mb 
14 Hl. l ac. One executor cometh at the Diſtreſſe, and denieth the 20 15 
found againſt him, the Judgement ſhall be againſt all hw” 3 


8 5 | - b 10 ' , | ky 0 ' 
Eeccutors and Aaminiſinatorr. 
| | anda? 25 ſthim of his own goods, if &. 17 E. 3. 45:Executors 76. 
Ne aeainſt two executors, where one is executor by wrong, and lie 
A default of the other confeſſeth the action, the other hath no re- 
1e dran action of deceit, 9 E. 4. 13. Poceit 21. | 
e 2 N 


xvi i here Executors ſhall be charged, bicauſe they h ve 


* 


Ie din f the Writ brought, and where be who firſt ſu- 


\ 


"> Wa 


recover, where not. 


os WT So | 
panels being warned appear, they ſhall not ſay generally, that 
1 avenothing in their hands, but that they had nothing the day of 
it brought, or that a ſtranger hath recovered againſt them, and 


| 


Exec jon after the writ, but if they do appear upon Nibil returned 
the Capi , they may averre generally, that they had nothing aſter no- 
ee de fur, 22 E 4.39. 


n 
4 


ſe conceived, that Executors might pay Debts in writing before 
tho e0pon ! cord accrued in the time of the Teſtator, and not in their 


refore iu a Scire facias upon a Recogniſante, or upon a re- 


Oo) 
2 


708” 


ting given, is a good plea, But 21 E.4. 25. puts the ſame 
frat contrary by Bryan. 


dthe day of the ſecond writ, and at the laſt, iſſue was ta- 
about ſsying, if they had day from the firſt writ 41 E.3 31.41 E 
68 | 


an upon a Debt recovered againſt the Testator, it is a good 
ral tteexecutors that they have nothing &c. the day of the warning, 
dear default Fiers facias iſſued to enquire accordingly. So pay- 
other before Garniſhment is no wasting of the goods, 12 K. 
en gainst executors upon the death of the Testator (deper- 
At of Ward against him) that they had nothing in thei: hands, 
erte vrit brought, ſhall be no plea for them. but they had no- 
er ide death &c. for tt e reſummons is a continuance of the fuit, 
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x 
5 
. 
* 
al 
2 
b- 
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* 
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- 


de = 00d diſcharge, 18 E. 3:4, Wards 110. 
ö 3 4 # + 4 
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Pere the Deviſee chall take the goods & c. without deli- 
wer the Executors, | 


. | 
h d, thatif one executor taketh the goods deviſed to him, this 


FO 


Il 
o VE SR Adniniatration in Law, but otherwiſe it is if he take them 
4 : | N N N * M m m 1 by 


** 


— 


weyaptinf the Teſtator, that they have nothing in their hands, the * 


ent alias ag ainſt Executors in a Recogniſance, they plead - 


ee accompts, But recovery of a Stranger pendant the writ, 


449 


459. 
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by the delivery of others, 11 H. 4. 83. execator; 58. 


A Book was deviſed to one of the executors for ſiſe, the rei 
a Stranger for life, now after his death the Stranger cannot ta 
without delivery of the executors which are living, although thyk,. 
delivered it to the firſt Deviſee: alſo the remainder is good by wy ve 
Deviſe,not by gift, 37 H. 6. Donee 2. r 


＋— — 
n —— 


To whom the Executor Shall accompt. 


. > 3 
* | Rs. * 


11 4 
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IL one executor releaſe a Debt, he ſhall accompt to the Otdmm 
to the others, ſo if he waſt the goods, the others have 9 
Quere of that, 13. E;. executors I. See Brief 937. 19 E. z. and g 

+ N 


bt 2 * * 


n — — 


Realm and Crown, 1 H. 5. executors 108. 


— 
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XXI. Probate of the Will, andihe Intereſt of the can 

fore the ſame is proved. 1 

3 TS 

FF the Executor before Probate command his ſervant to take Wi 
of the dead, and he after refuſeth, and another is made Auma 
Priſet conceived that the Adminiſtrator ſhould not have Tren 

others contrary, 36 H.6.8. 20 H. 7 13. the report is againſt FI 

ſo is 21 H.7; 23. in the Argument; and if F. command 2 % og 

goods of T. and afterwards 7. be the executor of T. 7. ſhall ha by 

action of Treſpaſſe againſt . which ſee, 2 H. 7. 14. 1.2 


or doth refuſe , the Ordinary may ſequeſter untill 
the Will, and goods in diverſe Counties ſhall be ſequeſtre 


= -. 
rhe 5 prove the Will, he ſhall have treſpaſſe againſt the 
nittee ofthe Ordinary, if he hath not refuſed before; 10 H. 7. 18. 1. 
Want Adminiſtrators, it is no Plea that the dead made F. Exe- 
m paſminiftred without ſaying that he proved the Will, for if he 
ea Writ from an Ordinary ta prove it, the Ordinary may 
wcommitadminiſtration and diſcharge him, by Tow#/ed ,3.-H. 7: Ad. 
i But the opinion of the CourtH. 1 3H.4. A1miniftrators 22. 


en againſt an Adminiſtrator ſhall be abated, where there are 
+ although that they have not proved the Will. 


" 


eie he Ordinary, he ſaich that he hath committed Admi- 
fra on 5 rd nary, it is a good plea & the action ſhall not be maintai- 
id becquſethat he did adminiſter in ano ther Dioceſſe, but if he hath ad- 
wifredparcell in his own Dioceſſe, and afterwards commits adminiſtra- 
m&cyetthe action lyeth againſt him, 12 R. 2. Adminiſtrators 21. 
-MieOrdinary ſhall not have an action of Debt, and T Hor pe faid that 
why beis compelled to grant Adminiſtration over, 33 E. 3. Execn- 
Mete the dead hath goods in diverſe Dioceſſes, and the Arch-biſhop 
adminiſtration, and alſo the Biſhop of the Dioceſſe for the 
nate, the Committee of the Arch-biſhop ſhall have an action of 
uc the other, if he doc intermeddle, 10 H. 2. 18. (\. 5. 
meer Caſe , ace. for there the Adminiſtration doth: belong to the 
none, although he hath not in one Dioceſſe, but to the 
penny; by the whole Court 37 H. 6. 27. eAdminiſtrators, 7. 


4 
N 


— — 


What aFions, and what goods Aminiſtrators ſhall have, 


4 5 8 y 4 i 

5 h AY of, ud by what name 

Peees that an Adminiſtrator ſhall have treſpaſſe for the 

a before the Adminiſtration committed, for their releaſe 

8 barr them after &c. and it is a good barr againſt them, that 

u committing of adminiſtration, that the Ordinary did baileſhim 
8 M mm 2 the 


2 * 

2 
1 

> © 


 Executors and Almen. 5 
the goods to rebaile, and that he did it before &c. 18. H, 6: 
tors, 2. 

If an executor dieth Inteſtate , it ſeemes by the comm 1 
niſtration by the Ordinary, be may adminiſter allo the g 
Teſtator. Danby , he ſhall Adminiſter but only the goods cd 
him, 10 E.1. But the Executor of an Executor ſhall Aas 1 

An action brought againſt the m ſhall be onely by the nam 
niſtrators „41 E.3. e 14. 38. F. 3. Laue 


* 
— 


XX I V. here Adminiſtrators ſhall be charged, ud | q 
ſtall be Administra tion of parcel, and their Authorth 


u ſeemes, the Ordinary may change the Adminiſtration upon: 
Linas the other will not adminiſter, is gone beyond Sea, is guy 
alſo he may make new adminiſtrators upon condition, as Me 5 
turneg&c: that he ſhall-have it againe &c. 34. H. 6. adminiſttitn z. 
Mowbray faith, that if the Ordinary doth commit parcelſofthe wad 
to one to adminiſter, and parcell to another ſeverally, yet an ach e 
againſt them in common M. 38. E. 3. Adminiſtrators 13 
Adminiſtration accepted upon condition, and upon cauleif hen A 
ſhall agree, and upon diſagreement to deliver back ee 
niſtration, and good, 37. H. 6. 28. Adminiſtrators . 


- . 
Q" as rr S 


—_—_ > ww. -. <f ow a. © * 


N Arch-Deacon did « commit Adminiſtration by preſeripg 
H. 6. Adminiſtrators 7. and the commiting of Admi 
commiſſa ar holden good, 11 H. 4. Adminiſtrators 12. * | 
Of the ſhewing of the letters of Adminiſtration ſee diviſion 1 
conditionall Aon, the Diviſion laſt before. 


<3 Ex: 4  & . we an 


mus | | | 
1. Thorder of 4 re- extent, and when it shall be of goods aſwel as 


3 


f Landi, and what things lie in extent. £5 


Kan recovered damages in Mayheim, and had an Elegit returned &c. 
Ausbec day the Plantiffe ſnewed that the goods of the Defendant 
- meworch bur 10 J. and that they were extended at 20 l. Spig. the ſta- 
that the goods praiſed at too high a vallue, ſhall be delivered to 
derizors, but tllis is upon a Statute Merchant, wherefore we will adviſe 
l B. 2. extent 2. 
- The Sheriff upon a recovery in value, delivered more Land then he 
e the Tenant preſently ſhewed that to the Juſtices, and had a Writ 
cif deliver the Land of the one and the other, and to deli- 
ge, whareturned the recoverer dead, and holden that 
Ahe without warning the heire or ſucceſſor, becauſe preſently 
oel pithin the yeare, yet upon a recoverie againſt the Tenant, exe- 
_—_— be againſt the heire without a Scire facias, by Herl, M. 12. 
J. tent 2. | : | 
'Aneafurement of Dower, ſuppoſing, that ſhe had more then ſhe ought 1 
201. ayeare,ſhe came and was ready to be admeaſured, and the Sheriff | 
thy Writ, and returned, that ſhe had but 40. ſhillings above the va- - 
We, Ten, the admenſurement ſhall: be where the pleats, as in ad- 
ment of paſture, but the Plea may be holden betore the Sheriffe, 
un he would be judge, but here he ought to returne the extent by 
and we ſhall judge of it, and becauſe it was not ſo, a ſicut alias was 
1 wk 44E z. 10. ſee the ſtatute of Weſtminſter , 2. cap. 8. and- 
„ee a forreign County pleaded and loſt, the tenant ſued to have 
mn aud upon a Writ to extend the land, returned 40 8. paid, and a 
Uto the Sheriff of the forraigne County to extend Land to the 


ned that he had. done 10 and delivered it, upon which the 


; the reſtitution unequall ,; becauſe he bad-redelivered more 1 

and had a re-extent and that without a ſcire facias, and the 
was, that common doth not lie in extent, M. 22 E. 3. 29. 
extent. - 


Extent. 


extest +9, and ſee chat a Wood was extended to 3 che pet FO "9p 
herbage by elegit, 21 E. 3. 16. Scire facies 111. =» 
If in waſte againſt a termor, where a rent is reſerved, 
terme be extended for the dama Ss, and the rent is not rect 
extent, & the Plantiff accept of the extent, he bath no remedy : 
for the Rent afterwards 44 E. 3. 16. Scire facias 88. 44 I 85 3 
resovered damages in Waſte & had an elegit, the party brought 4 Sen 
to have fix Acres ley land, and ſhewed that he had received all by 
ſoillings, which he tendred i in Court, and prayed Scire Kale rat 
granted, vi 47 E. 3. 12. 4.46. and if the party had found the | 
- could nat bold over. "IP wy 


, > 
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78 ſhall be concluded by the 1 acceptance of ] "og 2 
but where after the terme, the tenant ſueth a Scire a lane 
back his land, the Plantiffe may lay, that he hath not levied h Cols a 1 
charges, and to retaine the Land, 15. H. 7. 16. A 

It was ſaid that if the land be ſuddenly drowned, or burnt delle, 
the Connuſee ſhould hold over his terme, 11 H. 4.7 H. 7. 12: Nr 
but ſee 19 E. 2. Execution 146. where the Connuſee prayed to bee 
his terme, becauſe the land was deſtroyed by Warre, vi. 33 H:6. 0 

And it is ſaid, if the Plantiffe doth not take the profit during the um 
where the houſe is burnt Sc. that yet the body is diſcharged : * 
the terme, 15 E. 4. 5. 
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1II. # here exten) ſhall he mT the be 27 the Land da. 
ded, and where ſor the Land recovered in vai ot 1 


TN Dower, the tenant vouched the heir in a forraigne County wrnnes 
whoſe default at the ſummons a Writ iſſued to extend the 1 

ded, and afterwards a Writ to the Sheriff of the forraigne Co 

ſeiſe into the Kings hands, lands to the value, and to — mou 

who appeared M. 20 E. 3, extent 22 E. 3. 20. re 
Upon a grand Cape ad valentiam, the Land {hall be alaics er * 

E. 2. Vouchet 258. 01 901088 / 
And in the ſame County execution ſhall vet bee in den 5 t 


to extend the Land ſhall ſue forth , and the ame ſhalhs 00 | 
H.6. extent 4. 9 


The ne Scire. facie —— 


F4 
\ _ 


A enlue then ought to have been, and it was abated, becauſe it 
be ia Town or Hamlet, 22 E.3.1.Brief 378. and with the 
ie; extent 19. But it ſeems the one Land or the other 
"mended for the Vouchee, and that he ſhall have the Surpluſage 
dees bim, 44.12 E. 2 extent 6. 
ede upon a Recovery in value, the Extent ſhall be accor- 
e we, that it was at tlie time of the alienation with warran-- 
Do mow, if of greater value r H.6 E. z. vouc her 258. 
Meir was vouched in divers Counties, and anſwered, as 
* y Diſcent, the Demandant did averre that he had Aſſets 
. r was brought, and in S. for which a Writ iſſued to ex+ 
— n Da, and alſo a writ to the Sheriff of S. and Nihil re- 
da which the Demandant prayed Seifin againſt the Tenant, 
whe ai *that he had Aſſets in Aid where he was alſo vouched, the 
Prnandant ſued forth a Re-extent,. the vouchee prayed a Re-extent of 
ein Dd. becauſe it was too high, and bad it. Afterwards the 
ach lurmiſe that Aﬀets is defcended in the County where the writ 
wshronpht after the Nil returned, and prayed that the Demandant 
night have eil againſt the Vouchee in the ſame County, and others,, 
erethe Demandant recovered againſt the Tenant preſently, ſo it ſhould. 
bene but becauſe Judgement is given firſt that he ſhall recover againſt 


ir, if be bath, otherwiſe againſt the Tenant, that Land which came 
ed. is chargeable, P. 16 E. 3. Voucher $5. 
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Iv. When and within what time be muſt pray 4 Re. extent 
vb hill bave it, and where no re. extent ſhall be. 


Iower upon Voucher in a Forrein County, the Land in the one 
and the other was extended, and the value ſeiſed into the hand: 
itz: now came the Vouchee and ſhewed, that his Land was 
meaded but at 15.1. whereas it was worth 501. and had a Re- extent, al- 
ie firſt was entred upon Record, and that he ſtould have come 
wha extent was returned, 20 E. 3. Extent' 1. and ſo if he ſue a Re- 
preſently within the year, that he ſhall have it againſt the heir or 
a wi put a Scire facias, M. 13 E.2.Extent 6. and yet there 
bed a writ of extent before, returned tarde, but if he had 
an y he ſhould not have had a Re- extent without a Scire a- 


"tte grantable in the Kings Bench, as well to the Defendant 
tobe Painit dut he ought to come at the day of the extent returned, 
Aude bath no remedy. Qsære if the Caſe were upon camage f 
FI |. 22 Af. 44. £xtent.2. and upon an Elegit a Re-exrent may be 
? Bw ns 15 Z. 3. Scire facias 16. . Bü 
N | te \ 


But upon Recoverie of a Statute Staple, or Merchant, upon aun... 
tos low, the Defendant ſhall not bave a Re-extent, but ſhall 

money in Court, and upon an Extent too high, the Plainti 

have a Re- extent, but the Land ſhall be delivered to the exten 

ſhall preſently anſwer the debt, M. 15. H.7.15. But this peu 
Plaintiff ought. to be the ſame day that ſuch high extent % 

Court, otherwiſe he ſhall not be helped, 44 E.3.2. Extent 14. 
ſaid, that for the Conuſee of a Statute Merchant, a Re-extent tus; 
the fame day of the return, not after, but for the Conuſor no Rane: 
Cc. but he ought to pay the money, 19 E. 3. Extent 112 
Upon a Recovery in value, the Sheriff returned the extent of the lay, 
the Vouchee prayed it might be entred, for the Demandant u nes 
ver againſt the Tenant, and he over /a/vo to the vouchee his a 
ges, if after he would challenge them, and then he abe 
if it be found more then it was before, the ſame ſhall be recog 
this Re- extent ſhall be made in the preſence of the partig wdifthe 
Land be in one County, he ſhall have an extent in the Haben 
lentiam. T. 7 H. 6. Cætent 4 : N a 

Upon voucher in a forrein County, the Land ſhall belirkenae 
where the writ is &c. and then the Land in value; anduponiduthe 
Vouchee comes time enough to have a re- extent, M. 2:63. 
tent 19. WIE 
Upon default of the Vouchee in dower, a grand Cape ad fa 

ſued returnable with the extent, the Voucher came and counterpladeltte 
Warranty, and adjudged againſt him, and now he ſaid, rhatthe 1 
extended too high, and prayeth a re- extent, and by Zeryylelllla« Wl. 
have it, becauſe he did not pray it at the firſt day when be auer. 
plead the warranty: But ſee the Judgment upon it was thatle 
warrant the Land, and that the other ſhould recover, whettt 

re, of his prayer, H.6.E,2,voncher 258. | 


\ 


* k 4 


v. Where the Land ſhall be delivered to the extent n 1. 
not, and hom they ſhall pay the debt. 7 


- 2 
13 was doubted, 15 E. 3. if goods extended too high upon £ 1 
ſhould be delivered to the appriſors; for it ſeemed, this 1s oH 
a Statute Merchant, and there it ſhall be done at the day of the al 
turned onely, 44 E. 3. 2. extent 11. and upon damages recovered, tnf 
that if ſhall have a re-extent, and no delivery ſhall be to the ch 
22 4.44. WO 
Note if the Conuſee of a Statute prayeth deliverie of Wa 
too high to the appriſors, it was holden that they ſhall hawk! 
al E. 3. L. acc. dayes for payment, as the Conuſor had, and ſhall not pay the 
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che Statute is, that they ſhall anſwer preſently, not that they 
e and ſo it hath been uſed, P. 2. H 4.17. : xtent 10. 
*Loabted whether Lands extended upon a Statute Merchant 
Whvered-to the extendors, becauſe the Statute of Abo Babel, 
od and burgage that ſhall be delivered as Chattels,, and not 
8 2 by Statute after. But afterwards the Land was delivered to 
e the fame Term which the Conuſee had, 21 E.3 21. eren 
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| yl ne a Re- eint ſhall be granted to the Demandant, or Je- 
neat, where not, and where for one Parcener, where not. 


Falaſefor years, whereof I have a Rent reſerved, be extended for 
E Elegit, not recooping the rent, I may ſhew the ſame at the 
* las it ſeems, I ſhall ha ve a re- extent, 44 E. 3 2. 
of the Leſſee was extended for Ange recovered iu Waſt and 
A ves too low, and had a Re- extent. Qgære, for fo he might have 
E. 3. extent 3. to agreeth it, aſchough he might have back 
lag pen payment, as well upon the Elegit as upon a Statute Mer- 
dun 31 B. N extent 13. and upon an Elegit upon Recognifance , 
—— —— , and good without a Scire faias, 15 E. 
. Extem 17. 
 InDowertheLand of the Tenant was extended too low, ſo as ſhe had 
meſo mach in ralue c c. upon which he had a Re- extent, yet it was ſaid, 
lait ws her own ſuit, 19 F. 2 extent 8. 
ne Statute Merchant, no extent for the Defendant, 19 E. 3. ex- 
n and alter extent upon Elegit made and delivered, the Defendant 
l the 3 in Court, and as to the remnant ſaid, that the 
een extended, and prayed a re- entent, and a writ to warn 
E to anſwer, and could not have it, without ſuing an Audi- 
FE 
Veliter of fill age fueth Livery by extent, the other then comerh of 
he may hive a Re- extent if ſhe will, 2 E. 3. 20. extent 3. and Li- 
de lame book, if the Partition were unequall. 
A le execution of a Statute Merchant, and one prayeth an ex- 
lane County, and the other in another, they ſhall not have Re- 
ud. Extent 9.4 Choc k. 


458 Eu. 


Where one ſhall be put to 4 Scire facias to have an raw, 
Qbers E. a. 2 115. at — 5 elegit 4 is at his Blog: 94 
is good, although it be upon ſuggeſtion, and good upona Ru 

in value, without Fire facias, 12 E.2. n * a 
One Parcener at full age, hath Livery by Extent; the other cometh x 
and hath a Scire facias to extend, the Defendant is by Protection .,* 


writ iſſued to the Sheriff, to extend the Land, and being fant he 


a writ iſſued to warn the other Siſter , who challenged the 
made, ſhe not being warned, and without her preſence, for which cake 
the Land was re- extended again, 2 E.3.20. Livery, © 


- pal — 
Where Extent ſhall be after Re. extent. 


Pon Voucher for the Tenant, vide Divifon 6. 19 H and Divi 

ox I. Re-extent for his Vouchee, and xy evade 2n Pirates 
Tenant, 22 £.3- The Demandant had a re- extent, becauſethe fk ms 
not ſerved, and the Vouchee had a Re extent, becauſe it was noted 
16 E.3.Voxcher 35. notequll * 


— - — 
—_—_— ll. — 
6—ĩ— — 


Fhere Extent ſhall be granted to him who 11.4 rank 
Record. 1 | 8 


| 


% ö 


V a Recovery in value againſt two, the Sheriff deleted u de , 
Land of one, in the hands of the Feoffee, he hath no remedy, 
cauſe he is a ſtranger, H.12 E. 3. extent 15. and the Feoffee of ues 
nuſor of a Statute, had not a Re-extent upon the firſt funde 
becauſe upon the money paid he might have his Land, 2. Yd B49" 

18. See contrary, 43 eff. 18. but agreeing to 20 E 3. 6 
Suggeſtion 15. and the reaſon, is beeauſe fe is no party &c. 
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FCOVERIE. 


nie Demandant hall falſifie a Regovery had againſt the 
Texdnt, hanging the Writ in the Title, and where by Covin, | 
nd where be ahall chew the cauſe of the covin. 


=O ECS 


N Precipe,the parties were at iſſue, and now the tenant faith, that af- 
decree in continuance, a ſtranger hath recovered the land againſt 
nnen Aſſiſe, where he pleaded 1 in Bar,& traverſed the Title of the 
was found againſt him, & demanded Judgment of the writ, 
theDemandant ſaith, that the ſame was by Covin, with that, that he will a- 
renethartheTenant did not diſſeiſe the plaintiff ; inthe aſſiſe Babbington, 
le ball dot fate in the ſame point tried, when it goes but to the writ, but 
N in Bar of the action, he might well falſifie in the lame 
Aa ſtzanger to the recovery. Martin, if a man recoyer up- 
adde Tie he who is a ſtranger may well take Title upon the ſame 
wer, but not where he recovers upon a good Title, nor there by Co- 
I ſhew the cauſe of the Covin, 14 H.8.4.7 H. 4. 15. acc. 
KiRecoverie by default, confeſſion or not pleading ſhall be avoided 
generally alledged by a ftranger to the ſame &c. for he may 
matter the Tenant might have pleaded, or traverſed the Title 
recovered &c. 4.9 H.6.41. a 0 Recovery 5. vide 16 
f24.whete the writ was abated upon flich Recovery pleaded: 
OV covih alledged by the Demandaht, becauſe he would 
MK hen dhe rauſe of the Covin &c. 
. *iFormedon, the Tenant vouched R. who vouched 5. who appeared 
vw wh ud f. of relicka vicatione ſas) ſaid that a 6.25 er had recqve red a- 
Lak ant in a formedon by action tried, bal. 1 ſued 1 
ement of the Wrr, and the o git 
170 0 6050 cher 
0 therwil. e. and ö 


6; although he did alledge the Reco 
cauſe,that the Tenant mi > 4 have plead 
ſet rakes the profits,” if Be that he will fay that the Te- 
An inue lis Eſtate, witholit chat that che e did ſug Exe 
I af z 7 5 
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Falfifying of Recovery, 


See there by Finchden, that a Recovery by action tried, ſhall ng K 
intended by covin, without ſhewing the ſpeciall matter, See the . 
E 3:72. 15 E 4.4. and 10 H.. : 0 

A Recovery by a writ of a later date by reddition &c ſhall 
bate my writ, if the Title be not apparant, as if the wife of the Au 
recover in Dower againſt the Hei, againſt whom I have a Formewy 
depending for the third part, the writ mall abate, but good for them 
parts, and he may averre that ſhe had not Right of Dower to u 
the whole, and recovery by a later Writ by action tried mean ſhall 
my Writ : See the book, for it is a good Caſe, 20 E. 3.Brief 689, | 

But a recovery meane by confeffion, if it were in a Writ of an Blk: 
Date, doth imply any Covin, and therefore the demandant ought tors 
verſe the title &c. or thew ſpeciall cauſe of the Covin, &c. 9gH'&2. 45 
E. z. Briefe 589. 5 

In a Formedon the Plea, did remaine, for the nonage of the Youchee, 
and at the re-ſummons the tenant ſaid, that after the laſt continuance, & 
a ſtranger had recovered againſt him in a formedon by conſelligy 
Eſtate he had &c, and it was agreed no Plea to the Writ, but a 

preſently of the title of the ſtranger , for he ſaid that the tile ofthe 

mandant was meane between the recovery and the title of the tu- 

ger, and Brian ſaid, that by the confeſſion appeareth Covin, Ku 

40 E. 3. c. | At 
In a formedon the Tenant did plead recovery, meane by 


u Doger 
of a later date, the demandant ſaid, that before &c.that the — — 
dred the fame land to the wife for her Dower &c. and that ie Ache 
was brought by Covin &c. and upon the firſt render confeſled; i Mit 
was awarded good, A. 7 f. 3 60. Brieſe 443. 1 

A recoverie by a latter Writ hy confeſſion &c. W 
title, ſhall not abate my Writ brought before 7 H 4. 15. s 
of antaction tried or of am eigne Writ and good title, 45, B. 31 f 


28 E. 3. Briefe, 428, 10H 7. 1. 2 

I tenant in taile doth diſcontinue, and the diſcontinuee is dia l 
the iſſue in tail bringeth formedon, dependant with be diſcontime dad 
recover in an Aſſize of an elder date &c. by that the formedon thu 
bate, yet he hath a good title: but he who pretends the recovem i 
Writ needeth not to aver the title of him who recovered by WIA 
elder Date, Alſo if the iſſue in taile do cauſe by Covin the 1 
ker to diſſeiſe the diſcontinuee, to the intent that he may reo ]] 

m in à formedon, and he doth ſo, the diſcontinuee by that mad Wy © 
falfifie that recovery in an Aſſiſe, whether it he of a later at 1 4 1 
date, 10 H. . 2. TR | I, 
It was found by Office that the tenant of the King died, his be f 
in age, who entredand-nas ouſted by H, by Covio ofB. who 88h, 
gal H. 8c. although that B. hath a good nile and erer che Jin 
aparded the ſame ſhould ahate hy reaſon of the Covin, and | 
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| Falffying of Recovery. 
Uheanſmered, the profits &c. 41, eAſi/e. 28. Fawxifier, 4 ſce. ace, 
4 a6. Fanxificr , 19 and ſee 11 E. 4. 2. and 15 E. 4 4. but ſee 


* thar the cauſing of him who hath right or title to enter, ſhall never 
Conn, as a woman who hath title of Dower, cauſeth the heir to 
"man the diſſciſor , or the jſſue in taile to enter upon the diſconti- 


condition broken. See theſe Caſer, 19 H g. 5. 

e defore Seto. that the diſcontinuee ſhall falſiſie a recove- 
in taille againſt him which diffeiſed him by Covin, ſo it is, 
the kimſelfe diſſeiſe the diſcontinuee, and pendant his Aſſiſe, he is 

byaftranger, by his Cavin againſt whom he recovers ina forme- 

7 ; Afi 1. 7 E. 4. 19. 22. Af. 92. 

104 30 fe by Covin cauſeth his ſon to bring conſimili caſu againſt 

lin, nd confeſſeth the action, this is a forfeiture of his eſtate 5 E.3. C- 


le. 42. 

W mia did alledge that he did recover in dum fuit inſra ætatem 
qua the tenant, and the title of the Plantiffe was meane &c. and the re- 

dy tryall and depending this Writ now &c, and did not maintaine 
vile of his recovery; for which the demandant did falſifie the reco- 
ry, ſhewing that the vouchee afterwards being of full age, did enfeoff 
hetenant&c. 30. Aſ.1. Fauxiſier 3 
Recorery of a ſtranger in an Aſſiſe of a late date, it is no Plea without 
mainins the title of the recovery againſt me &c. for it is but as an ali- 
12. Brief, 455. agrees, upon recovery meane by confeſſion, . 


0E3.4.Irefe, 689. and ſo may the tenant by his folly be charged 


map his title, 10 F. 3. 4. 7 H.6.18. by Newton, but if a ſtranger doe 

ArEpending my Writ, &c, he ſhall not have an Aſſiſe againſt me put- 
out by judgement, nor ſhall falſiſie my recovery without pro- 
apa better title to himſelfe 9 E 3. 12. and it is all one for recovery 
ng the ſame Writ, and entry depending it, if he have an eigne title 
M 18. 42. Af. 


3. 
bonconerie by default confeſſion reddition by a late Writ.is by an ali- 


be have not right, and if ſo, then a naked entry will help him, 


F right title ought to be averred as before,5-H.7.40.10H.7.1 f. C. 4 


HIE44and 3 H. 6. 4. but it is there holden, that the diſſeiſee by his 
u endant the Writ, ſnall not falſifie in a Scire facias, without making 


Wore then it he enter after judgement, alſo Afartin thinks that 


1 * 'fallifie in a Scire facias , but being a ſtranger ſhall have an 
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Falhfying of Recovery. 


II. I here a ſtranger to a Recovery hall falſiſie in a point /. 
5 i1to * 


and in another matter at his pleaſaure, wbic 
and in what actions. 


F the Tenant plead recocovery mean by a ſtranger againſt him in an 
Tee the demandant may well tay that the tenant now did not Fey 
Plantiff in the Aſſiſe, 9 H. 6. 41 Dyer & Brown agreed the ſame, & EA 
Alſo I ſhall ſay that the tenant might have barred him of the Allie byz 
nother Plea. "0 

A woman to ſave her Dower, ſhall falſihe a recoverie had apainlther 
husband, by ſaying, that he might have pleaded another Plea, but notde 
nying the point tryed, 36 H.s.Fauxifter 27. And this is by the ume af 
Weſtminſter 2. cap. 4. yet the Statute ſpeaks only of default and redditon, 
But Fort ſayd, it ſufficeth if the Husband hath a better Right, keofthis 
47 E. 3. 13. Fanxsfier 31. ; 

In a Scire facias upon a Recovery in a Contra formam,Collationgapiinſ 
an abbot brought by a ftranger, he may well Falfifiein che ſame tui. 
ed, 23 E.3. Contra formam, Collations 3. bai, 

He who is party or privy, ſhall not falſifie directly in the pointtrel, 
but hee may do it when he confeſſeth it and avoydeth it, as whereadife- 
{in was found, he may well ſay, that the ſame was not before ſucha b 
&c. or that the ſame was not after the death of R. &c. 10 1 
peil 15 1 and 145. and it is there ſayd, that he in the Remainder, ſhall 
tie in the point tried, becauſe he cannot have an attaint ke. 

In an aſſiſe, the Seiſin and diſſeiſin was found for the Plaintiff, who 
brought a ſcire facies againſt a ſtranger, he ſayd, That he again bom 
&c. had never any thing in the Land, but one A. was ſeiſed wia 
he hath, and it was not allowed, Quære, for it ſeems a good rr 
ſtranger; 31 E.3. # ſtoppel 24 1. Fitzh, thinks it hard that he ſhouldelvp 
ped, See 36 H. 6. 13. 


— * 


— — 


III. Where the Succeſſor of a Parſon, Viccar, &Ʒe ſpallf alſjt 
R covery by Reddition, ation tryed, or otherwiſe, where a 
how in a Scire facias, againſt them , and in other allimis 
againſt them. | 


I? an annuity againſt a Parſon ,. the Plaintiff claimed by preſeripi® 4 
the Parſon prayed in ayde of the Patron and Ordinary, bad bet 
upontheir defauſt, he confeſſed the action, the ſame ſhall bind : 


ſor and he ſhall not traverſe the preſcription ina Scire facias, 101. 
9 H. 6.2.34 H. 6. 2. 12 H. 8.8. & 4 H. 7. 2. Fauxiſier 24. 22 H. 
ayes 


3-34.Otherwiſe it is where he confeſſeth the action withou 
16 H Fr + 


Falþfying of Recovery | 


Crfavit againſt a Parſon, who confeſſed the Action, his Succeſſor in 


is ſaril wtrum, M. 10 H. 6. 5. 22 H.6.28, Plow. Com. 291. v. 10 
£44.16 Faux ier, 18. and 19 H. 6.39. Fanxifier. 14 agree, where the 
Recorery age inſt the Predeceſſor was by Action tryed. 

Inicſeems he may well Fauxifier in a Scire facias againſt him in the 


K dame pont tryed, becauſe hee is privy and may have an attaint; not 
„ NY wheotheJurors are dead, ſo as he cannot have attaint; 10 E.4 16. 19 


H639-13 E-4.3- but he may well falſifie, by ſaying, that the Plaintiff 
releaſed be fore, & c. or that be hath broken the Condition, upon 
which ce. 10 E. 4. 17. Fauxiſier 18. | | 
Thyfucceſfor of the Parſon againſt whom &c, ſhall not falſifie, becauſe 
thatthe Parſon was dead at the time &c. in a Scire facies for this is H r- 
ror, 296, 3.34. Scire facias 152, 6 E. 3.27. 
TheSucceſſor may well (ay againſt a Recovery, againſt the Parſon , by 
es tryed, that hee was not pat fon at the time, or that he was pro- 
lll it the time, or that he miſ-named, 34 H.6.2: 21. E-4'8, 12 14. 4. 
ig. | 
[fy Recovery be had againft a Parſon in a 7#ris utrum, the Succeſſer 
lull de bound for ever, although it be by default or reddition, and wich- 
outAide prayer of the Patron and Ordinaay, 7 E 2 Fauxiſer 11. but a 
ina Juris utrum, may well falſifie a Recovery againſt hisfpre- 
&efforing Writ of Right, by Her/e, SE 3.29. and this is the reaſon, 
foriſtheTenant in a Wrie of Right loſeth by default, without joyning 
ble hee may well falſifie the ſame in another, Writ of Right by: 
7.7.11. 

Aon in a Writ of Right may well joyne the Miſe, confeſſe the A- 
den, or tender the Land, and the ſame ſhall bind his Succeſſors for e- 
* 29 E. 3. 34. Scire facias 152. But fee there, that he ſhall not falſi fie, 
—— bis Predeceſſor was dead at the time of the Judgement, for: 

exxor. 


wad — 
* — — — — 
ab 


Weber the Succeſſor of an Abbot , or Dean, Oc. foall falſiſi: 
a 14 Recovery had againſt the Predeceſſor by Con ſelſion, or o- 
11 . therwiſe, where in a Scire facias, or in other Action, and 
in what Point. 


W 


A *Wotſhall not falſifie 4 Recovery of an Annuity had againſt bis- 
ier by Confeffion, as to ſay, that he might bave pleaded 2 
er be is es Tenant of the Land, 20 H. 6. 45. 9 H. 6 3. 
Knowledge an Obligation, 10 E. 4. 1 8. So if be confeſſe the 
.fayd, If the Abbot loſe in a 
for ſhall falſifte it in a 3 


inne facias ſhall not falſifie this, to traverſe the ſeiſin & c. but he is put 
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of right, 9 H.6.3. and therewith agrees, 7 R. a ¶Abbot 7. 

Aud in the firſt caſe, if the Annuity were of the grant of th 
deceſſor, the Succeſſor ſhall falſifie the recovery, i 2 H. 4. 12. * 
2 nid pro quo, as Title for Annuity. & c 39 Ea. 3.17. Fauxiſer 
i. 4. 67 upon debate of Tyttfes, 39 £4. 3. The Succeſſor bound 
poſition of Titles for Annuity, to which the Defendanc only u | 
and the Surceſſor could not have a Writ of right, yet the x 

by action tryed, and not in the Right, &c. 38 E 3.22. pn 


= 


* 
I 


50. Fe 

If an Abbot be vouched , and confefſerh the Deed of the Ag 
Covent, the Succeſſor ſhall be bound, aſthough this be falſe, fort 
bot &c, beirg brought to anſwer in Court, ſhall bind the houſe 
own conſeſſion although not by his deed,3 4 AP. i. error 8 1 and 
9 H. 6. 3. That it is the folly of the Covent to chooſe ſuch an alk « 
Dean ec. See20H 6. Abbot 22. 

( Alpepper ſaith, That the Succeffor ſhall not be bound by the cont 
on of the predeceſſor of a Deed, as the Deed of the 2 
where it was only the Dred of the Abbot, becauſe it was det good, 1 
H, 4.1 2. 

If an Abbot looſe in a Precipe quod reddat , by action tryed, the is 
ceſſor may well falſifie in any other matter collatterall, Per cmi. ] 

32 E. 3. Fawxifier g. f 
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V. Where the Iſſne in Tayle (hall fa ſiſie « Recovery ag 1 
Anc-ftor in a Scire facias gam him, and where Wenn Wai 
put to his Formedon, and where hte may enter, main. 
what point he hall fallifte, and by what Pleas, | 


He iſſue in tail ſhall alwayes falſifie a Recovery bad againſt u 
Tabor ina Scire facies againſt himſelf, if the recovery were 5 
on tryed, . 2 E. 4. 19 and 20. ä | 

Yet Martin ſayd , That the recovery doth diſprove the pollenwwnu 
that the iſſue ſhall be put to his Formedon, 10 H.6.5. Faux ali 
4H 7.3. But ſee 10 H. 6.3 The iſſue in raile ſhall not falſiſle art 2 
ry againſt bis Father, in a Scire facias. beenuſe the recovery doth 
the right. 4 
Bur byt the Scire facias, the iſſue hath day to anſwer, ſo he 1 
chere, as be in the reverſion Mal falfifie: i recovery sgainſ Te 
life. in his Nr 221 rererife, becuuſethat chat / n bis 


34 Hey. 6, 2, riſe * f . tire recovery be norte 

tryed, vi. 57 75 4 % f eO A $549 4100 08S 
Wende ie et en Mer the deiktaurdittreſior; Jenn 

tion, if hee Who recover rt de Per um ver "be iht 


** 


ecover in an Aſſiſe, 28 A/iſe 32; See Littleton Remitter, how 
— Bs hall fallifie a recovery executed againſt his Father, and thatif 
- rake afterwards diſſeiſe the Recove ror, and dyeth ſeiſed, the if. 
A ured. Qeere if it be a difference, of a Diſcent before execution 

a ceerec Eqn executory. - RIBS 
ide bad againſt Tenant in taile by triall, and the Jury 
Ihe ifſue is barred, and hath no remedy, but Atcaint ; 
r default, or for other matter which goes not to the gift, 

alſifie, 34 H. 6. 13 4c | 

ib, That the younger Son ſhall falfifie a recovery had a- 
ig father, of Land in Burrough Engliſh, in the ſame point tryed, 
e ogbt to bave the Land, and be cannot have an Attaint, 22 


| iſſue in Taile ſhall not falfifie a recovery-had againſt his Father in 
an pont tryed in a Formedon, nor in no action, but in Attaint, 1 9 


eral] heir ofthe Te- 

tails; againft whom, Cc, could not falſifie the tryall, as to main- 

abe, where it was found, Ne donne pat, in à Scire facias againſt 
6 Ws, barſhall have an Attaint, or a Writ of right. | 

Hen in taile loſe in a Writ of Right, and recover in value, or 

x lened and taken back in fee, before the Wrie brought againſt 

an, and che, it ſeems that the iſſue ſhall falſifie, for that he was not 

dy foreeof the taile at the time, and ſo to ſay, that he had nothing at 


- 


1 12 E.. 14. | 
| Tear ul alieneth, and takes back in ſpeciall taile , the wife dy- 
ee une, the Tenant in tatle impleaded, voucheth one who en- 
ode Warranty, and aſterwards makes default, upon which the 
e dock recover, and Tenant in taile over in value, and dyeth 
execution ; the heir of the Recoveree doth enter upon the heir of 

Einpencrall tail, who re-enters;and good, by Liet. becauſe the re- 
not by a&jon try ed. Alſo he was not Tenant in taile, at the 


| 4 uf 
| | 42 recovery in value ſhall not helpe the Iſſue, becauſe the an- 
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dot in of the generall tail at the time, and all this was agreed: 
svery bad been by action tryed, the ſame had remained al- 
. 7 all the iſſues, & c. M. 12. E. 4. 19. Fauxiſier 20. 
ae ſame recovery was in a Writ of right, the iſſue in taile 
. che ſame in a Formedon, becauſethe Anceſtor was ſei- 
4A | tale at the time, 13 E. 4. 1. Fanxiſier 21. 
F Maile could not falſifie a Tryall betwixt his Father and bis 
a5 found Franke in the ſime point, although that all the 
i fo that he could not have an attaint, by all the Juſtices, 
” 2 Mafeſſe and avoid, as, that he was frank at the time by the 
m—_— LE thefame Tenant imtail, by Lit. 13 E. 4. 3. Fauxiſier 22. 
man ſhall falllfie a recovery againſt his Anceſtor, in all 
F O o o 8 points, 
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See 19 R. 2. Fauxiſier 45. Where it ſeemes by t 
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point, if not in the ſame point tryed before, 4 H, abe Arte i 
Iſſue ſhould falfifie. in the ſame. point eryed , where the % 
dead, &c, in a Forweden, ; for the Tenant did aver the lifes 

them, &. Vi.13 E.4.3. contra by all the Juſtices, * 


v I. Where he who hath an Eſtate , or T itle meant, | ia 
Title of bim who recovereth, and the Writ half 
where not, and where be who hath Title between 


} "5 i | 
and the Recovery , how 3 and by what P «Ka, e Bits 


in Dil.itories. 


F Orteſewe ſayth, If the Tenant plead a Recovery ,ogainl} | 


and that the Title of the Demandant is mean between 
that Tenant and the Writ, yet he may well falſiſie in a 

ter, as to ſay, that he #puinſt whom, &c, might have plalkidon 
pendent the Writ, that che Tai 


or to ſay, that the Tenant dyed 


nonſuit, or that the Tenant had nothing, or that the Land 
County, and all the matters — recovery void; l 
t 


ger who hath Title mean between 


prove the Title, 36 H. 6. 23. Fauxiſier 15 


o 
4 


Writ and the Recovery: 
falſi fie by no plea, dur by thoſe which prove the recovery voila 
the Tenant himſelf might have pleaded, and were in the po 
neither the one nor the other ſhall not falſifie in Dilatorie 
husband, Entry hanging the Writ, Outlawry, Excomengt 
Demeſne, or that the Land is within the five Ports; for ti 


But contrary in this, That a ſtranger who bath an Eſtite' 


falfifie, by Miſnoſmer, or ] 


heir or Co-Executor not named, &. 
Entry miſ-ſuppoſed | 
Ed. 3. 10. That a ſtranger ſhall falſifie a recovery in 7 


rerye, ofa Leaſe to . I. as to ſay, that the Leaſe was to q. A 
Ina Formedes, the Tenant pleaded a recovery in a Fo 
frranger, and the Title of the Demandant mean between che 
recovery, yet he may well falſiſte, as to ſay, That that Tenants 

, and enfeoffed him, againſt whom be recovered, hanging 


or befor ĩt, for no Remitter , untill that ſcifin- which heel 
cent, be lawfully defeated, A 7. F. 4 19. Faxxifier 16; 24 

A Recovery Prima facie, doth deſtroy all titles, and H# 
acicle mean ſhal never traverſe a point tryed, hut may we 


. 


oyntenancy, or Coverture, aal i 
death of the Tenant, that he may well falſifie in cheif: But! 
record, none ſhall plead but only the party or bis heirs, T. 
13.Fauxifier 17. and that hee ſhall ſay,that he who recover 
p wn 


by Writ, is no cauſe of fallifying, 36HA 
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x, thathe againſt whom &. had nothing, and a Title before 
memory, alſo it ſeemes by Herle, that that ſhall not be 
de which he hath made by his Writ, if be be Plaintiff. 5 E.3.5. 
a Recovery in a Writ of Right. 
other eatreth after the death of. the Aneeſtor, and en- 
and dyeth; and the youngeſt ſon brings Mortdarce- 
"Y the common Anceftor, and recovers upon the points 
„ now the iſſue in taile or any ſtranger who hath Title 
, astoſay, That the eldeſt ſon entred &c.and alie ned 
er proves that he hath not title to recover &c.6 E.3.64. 


je Tenant pleaded recovery in a Dam fuit infra ætatem of 
& Father and the Title of the Plaintiff mean, the Plaintiff 
* the Tenant and that he enfeoffed him apainſt whom ec. 
y 4- the Leaſe of his Father faiſe and feint, & c. and af- 
25 awa: ded, P 6 10 7. Fauxifi fier 36. 
dedi in an Aff and the title of the Plaintiff mean, be 


4 as to ſay, That the Tenements arein another Town, 
905 are ſeverall Towns, yet be againſt whom &c. ſhould 
is dmittance, 22 E. 3-5. 4ſi/c126. 
he Tenant ſaith, that be did recover in an Aſſiſe againſt a 
; 5 the Title of the husband was mean, between the Diſ- 


covery, the Demandant may well ſay, that the Diſſei- 
fetbe Title of the husband, or that he was not diſſeiſed, 
r 3.eftepple 155. 
ih an Eſtate Meane between the Writ and the Recovery x 
well ſay , Thac he who recovered, didreleaſe to the Te- 
Writ, or if is were in an Aſliſe, and the Tenant ali- 
he 2 the Alience may well ſay, That the Demandane 
17 mage of him, hanging the Writ , and he ſhall falbfie by 
in an Aﬀiſe a gaiaſt him w bo recoyered, &c. For theſe ex · 
wn, 21 E. 3. 18. Fauxiſier 37. 
* pendant the Writ, ſhall ſay, that the ſays 
2 om , Cc, had not any thing the day of the Writ, nor 
gement, and yet hee was in by the, ſame : and the 
8 1770 ſo as A. was eftopped, 17 E. 3.67 Fanxifier 


ainkt ainſt upon a recovery againſt . Tenant for bfe, 4. 
t the Writ, againſt 7. ſaydthat . bad 
IC brought and as ſeems may well falfifie by ples , 
| could not have Ayde of him, in ConfAnili caſu, nor be 
ea for the eſtate made pendant the writ, 32 E. 3. Err. 73. 
k is ſaid, Tas — — Tizle, pendant be Writ , 
© Dy "trac Title, but in mtters proving the recovery 
«parry — "might have Error, but not in the 
O00 02 point 


"= FPalffying of Kgcovery, © 
point tried in the Title, nor in dilatories, which are not 101 


5.33. * | th 
| In Aſſiſe the Tenant pleaded Recovery in an Aſſiſe againſt 'allnm 
by T. who enfeoffed his Father, &c. and the Title of the Plaintiff, 
between the Diſſeiſin and Recovery; The Plaintiff laid, that hefhiva 
Recovery the eſtranger acknowledged a Fine, and took back an Blew 
him and to his wife Plaintiff, ſo ſhe was ſeiſed, &c. and traverſedthone 8 
ſeiſin made to T. ſo the Recovery was a feigned Recovery, 6s; ali 
was holden a good Replication, 22 Af. 28. 1 


VII. Where party, or privy to a Recovery ſtal dit, 


*T He Iſſue in tail ſhall falſifie, as to ſay, that his \ncelorhad'nor 


a i: 
. '0 D 


ny thing at the time, although that the Anceſtor hi elf hath vouchs 


N 


ed, ſo as he is eſtopped, 12 E. 4. 14. n 
And if the Recovery was by default before appearance, i N 
ſed in fee, yet the party may well ſay, that he was not Tenantatthetine W 
but ſuch a one whoſe Eftate, &c. So he may ſay , that he apanlt won, WW 
&. was dead at the time; That the Land is in another County;ge. N : 
fo Farteſcue conceives, that although he himſelf appeared, yet luke ; 
may well ſay, that he had nothing, & c: and ſhall not be eſtoi p 
H.6.6 H.6.33. That the Tenant himſelf ſhall not falfifie by this, tuttne WF |; 
land is in another County, after he hath appeared and pleade 1 4 
16 17 E:3. 67. * , 
A man recovers in an Aſſiſe againſt an Infant, upon a pladiwenun 
where the Infant had nothing hut the Reverſion 55 the deck 7.1 
nant for life. Now after the death of T. the Infant may A 


being put out may have an Aſſiſe, 26 A.. And if the Inf 1444 


but by Feoffment after the recovery, the Law is the an 


235. 1 
In a Scire facias upon a Recovery in Waſte againſt the fame N 
is no plea that he had nothing at the time as to the Damage, 
the Recovery were by default, but a good plea for the land: Ml 
a Recovery in Coſinage, the ſame plea ſhall ouſt him of execuli 
Damages. Alſo Non-tenure ſhall not avoid an Execution WT 
in Waſte ; and therefore to ſay, in ſuch Scire ſacias, that hel Un 
thing but in Villenage, as the Villain of T. is no plea, ' Alſo W n 
— 1 the Lord ofthe Town, or Villain, and fo no p, % gg 
It ſeems by Finchdey, that againſt a recovery in Aſſiſe alle , 
a ſtranger by default, the Tenant ſhall not ſay, that he hin 
r. for if it was not attached, he ſhall have a Writ o Dey: 
Jad agother remedy. Alſo if he ſaith, that be againſt whom, GTG 


* . Falingof Nx. «469 
"+ $6obphttoſhew who was Tenant, and that he hath his Eſtate, Ac. 
a Faxxifier,z2- Bare ofthe laſt reaſon ; and ſee 14 H. 4. 33. a 
FEE taken betwixt a Fine and a Recovery. 
Tenant ſhall falſifie a Recovery had againſt himſelf, as to ſay 
1 tad nothing the day of the Writ broughe nor depending it, al- 
reden purchaſed it after the ſudgment, &. 48 E. 3. 19. See for 
36 H. 6. 33. n | 
— MCs 254, the Tenant pleaded a Recovery againſt the Plaintiff 
= i dend by default; The Plaintiff may well ſay, that he who re- 
eee, hanging the Writ: or that the Husband died, hanging the 
uur fartheſe prove the Writ abated in Deed, 21 H. 6. 49 Fauxsfier 26. 
019 M8. Errer 1. but Joynt-tenant brought Error, for that the o 
en lead at the time, and had all again: And that he ſhall have an 
gelbe bloyety, vide 6 E. 3. 37. Saver default, 67. and 19 E.3. Aver- 
* % 4 N b ; r 
mw vety of Lands in one Town is not a bar of other Lands in ano- 


terTomn, and the party himſelfſhall falfifie for ſuch matter, 22 C. 4, 5 
2b4Faxxifier 12.4 H. 6. 24. But this matter may be well helped by 
gamen that the ſame land was put in view, 45 £.3.44. ſee6 E. 3. 1. A. 
$ at at matter ſhall not help him, if not, that the Town be confeſ- 
Fob and by the other. And 26. Af. 16. the ſame Law holden 


ahem mother Town, E.3.1. But if a Recoyery be alledged of the 
fnckadinaather County by action tried, the party ſhall be eſtopped, 


Yhete Lenant pleads a Recovery, the party himſelf ſhall not ſay, 
4 tit pon the default of his Vouchee, who was returned ſummoned, 
fs ei uch he was dead, & e. but ſhall have Deceit againſt the She- 


Mb axifier 40: | | 

deut dye, hanging the Writ, this is Error, but the Heire ſhall 
Wille in an Aſſiſe, 28 Af. 17. Alſo he ſhall not plead the ſame in a 
, £.3.88 ſee 21 H. 6.49.32 E. 3. A. 99. 

po vor his Heire ſhall not falſifie a Recovery had by a Prior, 


Wea removable by action tried by his eſtoppell,39 C. 3. 24. Fauxi- 


$74 An Infant brought Aſſiſe for Lands in Midd. in B. R. de- 

{Which the Tenant brought Aſſiſe of the ſame Land againſt the 

QCourt, and did recoyer by default againſt the Infant, and the 

Wiſſeifin found : And upon a plea in bar ofthefirſt Aſliſe of 

he Infant by Replication ſet forth all the ſpeciall matter. 

e Corriam, that he might falſiſie the Recovery in the A- 

ei SSommon Pleas: For in all caſes where a man ſhall not have 
1010 vr vor; ling, he ſhall falſifie; and in this caſe he could. not have 

| aint, becauſe the Judgment was given in C. B. not by de- 

Moa verdict; and it ſhould be in vain to bring Attaint, for 

NM give in no other evidence, then what was at. che firſt triall. 
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td An Infant may well: falftie a 1 bad diy himſelf ty 
3 H.6,10. but 26 HA 6 ics ſaid chit be ſhall not a5 15 
Nonage An Infant ſhall not be conderaned by default, 12. 

3.47. An Infant ſhall falſiſie a Recovery had in Dower; gainſt 
dian, as to ſay, that the husband never had any thing in the 

that 1 it was by default. Quare if it were in an Action tried, 8 
185. ſee 3 E. 3. Infant 16. That a Verdict found againſt an Ir 

bind him. 

Aſſiſe againſt A. did remain for difficulty of the verdickt. t 

entred upon A. and he brought an Aſſiſe, and it ſeems 9 
other had abated his Writ by Entry before Judgment, aud 
ſifie the Verdict, and the other put to his Aſſiſe Para 

Aſſ 105. Note there, that A. brought the Aſſiſe before a 
given for the other. E 

The Plaintiff in a Mortdauceſter may well falſifie a v e 
gainſt tim in Aſſiſe, as to ſay; that the Seiſin was by diſſeiſ 
og the Tenant who was in by — ſo the ſame dc | 
Action of a higher nature, c. E.3. Mortdanceſter I 6.5.4 
ceftor 21, the ſame Law without alledging the diſcent ther 
66.21 E. 3. 23.27 E. 3.8. 10 E.3.40.11 4 17. where che 1 
verina Alortdarecſter, after that the Tenant had recon 
in Ter minum qui preteriit by default. PF. 

Zut no Action upon his own Poſſeſſion after tauch recorery by 
but a Writ of Right, ib d. and 7 £.3:62. And ee there, that _ | 
loſt the ſame Land by default in Dower, could not maintiit 
vita ofa Title Paramount, but was pur to her Writ of þ 
ſbe were in before of right, or. of wrong, bur if the unt 
her were by action tried, ſhe ſhould be reſtored to her alt | 
becauſe the other poſſeſfor was utterly defeated. See 10 BU 
155. And note that the Statute of weft. 2. cap. 3. Remedin on 
covery againſt the husband by default of the wives Land: 
in the Reverſion upon a Recovery againſt Tenan t for life, 

In Dower, the Tenant pleaded a Recovery againſt che L 
Faire facias upon a Fine, * ſhe had aid of him in the Rev 
joyned, and pleaded a Feoffment of the husband to him, 
againſt him, upon which we recovered : The wife ſhewed 
band was Heire to the Conuzee by Fine, fo as if there mere 9 
ofiment; ſhe ought to recover Dower, 5c for the Verdict 

prove the Eſlate of her husband; and notwithſtanding the A 
che ranger, and notwithſtanding the Recovery againſt ber in A 
was holden that ſhe ſhould be reſtored to her Writ of Do, 
ny proteſtation to be attendant, & c. 30 E. 3. 8. Dau A 
f bepton faith, that if he who hath no Title by this way, ta 
the point of the Writ, and it is found- againſt him, be sen 
bis old action; hat if he take Iſſue upon a collaterall matter, wo. 
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nd againſt him, be ſhall not haveany'remedy- bnt 4 Wric 

dtherewith 5 H:7.3. and 19 Eis, Efe 422% And 

hecahnot have a Writ of Right, he ſhall have flo remedy: As 

5 da fale Releaſe and the fame-is found againſt her, ſhe- 
* Ce in via: But ſee the principall caſe agreed contra 

30 E 8. And he who hath loſt in Aſſiſe, fall have of Iny 

re thac poſſeflion upon which be loſt, * 41 9.33 Eig. 


| pe again bens and wife, of the wives land, the husband 
lea Releafe, or other Deed pleaded againſt them, the fame 
the wife after his death, 34 40.7. Error $1.21 H.6.49. 
1 is demanded againſt husband and wife, 
tail, and they confeſſe the Action, or the Deeds, the ſame 
iudiciall to the wife, or the iſſue in tail. 
| — it was found that the wife of one . did levy a 
eaceſtor of the Plaintiff, oc. and A. entred, ſo the Eine avois 
made Title: | After the Infant ſutd a Scive facias- upon the fame 
2 a Divorce betwixt A. and che woman at the time, & 
vas married to the Anceſtor of the Plaintiff, and be was re- 
lea, becauſe no an Infant notwithſtanding the Ver- 
rhe could not have, becauſe the Jury was not charged 
e; the ame not being alledged, and 20 defible was in the 
Rand 25.0.3 H. 6. 10. Where the Aliendtion of -the | - 


was found by _ ainſt the husband and wife 


all not be bound by it, but may ſay, that nothing p aſſed X 
ke auſe the Ifſie was not upon it: but the better reaſon 
ewas a Feme-covert, ang no Lacheſſe was to be ad judged - 


— 


— 


8 
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= the Wile ſhall fe 1 ie a Recovery had ed ber 
1 band, andi in what points. 
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it Is 1 Clecovery bd again her imebantin all 
int Fried, and might ſay, how be might have 
4 . Dower, if not, 7 tharehe other can — 
a covery : So upon a Recovery againſt him by default, 
: £12475 E.;. 13. 10 H. 6. . 
| D e bin ind loſe; nr might have plended i in a 
bow wiſe ſhallfatfifie the fame. Perkins ) 
— if the husband loſe upon a plea dlatory to the 
um re, miſ-naming of the Town, yer the Wir i Dower” 
Mother co maintain the Title: And ſo-ir feerns there the 
4 — of his Vouchee, 30 B. 30 e 
or Miſnoſiner 0E. a. Dyer 14 i 
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$5 
In an Aſſiſe by an Abbot gainſt the husband, it was four ithi E 5 


1 


| t he was a Baſtard, for which 
entred as in his Eſcheat, and was ſeiſed, till by the husband 
And it was found that the Abbot had — Now the wis 
did alledge, that the remainder was to her husband for want 
Ace. and ſhe could not have the plea, becauſe it was conti 
Verdict, and ſuch: matters not helped, by Weſt. 2. cap. 4. Butſhs 
ſhew a Title before in her husband, as that he entred againſt h 
ment, &c. and falſifie in a collaterall matter, 47 E. 3. 3. 26 f. 3 Funii 
45. Perkins 73, and 74. WE 
Perkins conceives that if the husband doth» traverſe the pointy 1 
Writ in a Mort danc eſten, where be might have pleaded to he. Ane 
the Writ, as that the Plaintiff is iſſue in tail, and he himſelf igh | 
cent, & e. and found againſt him, the wife ſhall ſalſifie, and yettipilhe- 
bath right, but not by this way: But it ſeems there that i - 
not falſifie, if the iſſuę might Have entred, ſal. 74. ana 7 5. An. 
husband loſeth in a Writ of Entry ad i qui pre ien 
the other ought to haye a Mrit of Entry upon a Diſſeiſin ha 
T.. +». © 0, 
In a Writ. of Right againſt the husband and wife, whetethelwkul 
hath aliened and diſſeiſed the Alienee, and the Miſe joyned au 
gainſt them, «4 aportet che heixe of che wife ſhall not falſiſie ina π 
vita, yet her Title is eigne ta the Recovery, if ſhe hath any 
3.58. Cui in vita a. ants 1d rent, 1 
Sd 2 We 
"TT... 
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IX. Where Tenant for years, by Statute. Merchai wh 
ſhall falſiſie a Recovery againſt him in the M 
Entry, or Plea, without Ejectione fim. 


Leſſor „and the Title of the Plaintiff mean, the Plainti fra 
Title of the Recovery! : But:it was ho lden that he ſhowld not M 
then the Statute of lau g ſhould be in vaine, 30 H. 6, Fa, 
_ Brian ſaith. That a Termor ſhall falfifie a Recovery ofthe Lad 
his Leſſor, in the ſamę manner as he ſhall do of a Rent falſely c 
M. 1.7.9 but contrary to this is 7 H. . 1 f. 4d 15. If ch hel 
VV 
n, as to ſay, that ae \ of the Writ and Recover ug 
the Leſſor,, he had g in Reyerſion, hut had granted rhe 
t op we did attorn, 1 H. J. . Fauxiſier 23. But Brian thi 
ſball falſifie in an t jeſtione firm at the C Law, for ch 
Recovery, gs well as Granter of a Nenv charge it 
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| ba an Ejectione firma, the Defendarit pleaded a Recc 0 
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Haſg, A Termor ſhall-not falfifie no more then hein ne 
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lo yer hu upon default, or reddition of him in the Reverſion: but 
goReceittorhim in an Aſſiſe, but he is put to his Writ of Covenant. 
Nea hy dtatute- merchant named in Aſſiſe, ſhall not have Attaint, 
Mace Difſeiſin, and could not have Aſſiſe becauſe party to the 
wut, aue cannot plead other plea then he in the Reverſion, Tenant 
We AE pleaded. And Kirton faith, That a Termor named in an 
ene a_Quare ejecit, c. And then wherefore ſhould not Te- 
| ay Stacy have an Aſſiſe. K nevit conceives that he ſhall have an 
| af 41.44 E. 3. Attaiut 22. WOT 
te, that by the Statute of Glauceſter, cap. 11. a Termor ſhall not 
= Wy receit before Judgment, and that by default, or reddition, 
lan pleading, 7 H. 7. II. But by the Statute of 21. Hg. cap. 
Ai for bis T erm, although he come in after Judgment, 


15 27 4 
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el, If in Aſſiſe againſta Termor and him in the Rever- 

ate Reverſion plead in bar, che Termor ſhall plead no bar: 

me Reverſion do not plead in bar, the Termor ſhall plead in 
matters which extinguiſh the right of the Plaintiff , as a Re- 
upon Aid-prayer, the Termor ſhall be received to plead , 

— wry he ſhall plead, that nothing is arrear after the Leaſe, 
er which diſchargeth the land; but he ſhall not plead to a 


before the Leaſe,cc.45 £.3.7, and 8. 43 4.4 L. Ifa Ter- 
Ander ina Precipe againſt him, he ſhall foxfeit bis Eſtate, 8 B 
e bring Error, 16. 4. 26. i 12 ] 
2 * 
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Falfifying of Recovery, © 

In a Common Recovery the Vouchee doth depart in deſpig 
and the Termor ſhall be received as well upon the default g | 
chee, as upon the default of the Tenant, by the Statute of Gh 
11. yet the Statute ſpeaks onely of the Tenant, but the Reg | 
and as to the Freehold, and the Recoverer ſhall have an fie ben 
Four /- - „ 


- 


The Statute of lonceſt 
nant, ye | 
is not traverſable, 9 E.4-37+ 
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X. Where be in the Reverſion or Remainder ſhall follfes ku 
very againſt Tenant for life in « Scire facias, M. 
Entry, and to what point. Moi. 


=> 


_— 


Ee in the Reverſion ſhall not falſiſie a Recovery againſt Tem 
L Iliſe in a Scire facias againſt himſelf, 15 E. 3. Pe 3. Agr 
8 E.4-:8- mn 
He in the Reverſion could not falſifie a Recovery had apainititey 
cular Tenant by faint pleading, betore the Statute of g RAE 
36:7 H.7.11.14 H.8.4. but now by the Statute of 32 He 
Recovery had againſt Tenant in tail, after poſſibility of iſſu dt or o. 
therwiſe for life by aſſent and Covin of the ſame Tenant; Witty vol 
againſt him in the reverſion. | A 
The Statute 3 2 H. G. cap. 3 I. is repealed by the Statute of 14 H 
1 recoveries had by Colluſion againſt Tenant for Ide 
void. 1 
Treſpaſſe by a villein againſt Leſſee for life, and he is ſound ru, K 
in the reverſion ſhaltfalſifie it, and by conſequence in a'/5berrate prova 
ſee 45 E. z. I. Aide 116. Keble faith. Where the ſame thing is & 
againſt Leſſee whereofthe reverſion is extinct, ſhall bind him i 
reverſion, as a Villein found frank in Nati vo habendo.” Or if it R 
againſt the Leſſee in a 2x0 jure at Common; but although that x 
paſſe it be found againſt the Leſſee, he in the reverſion ſhall falline,® 
eauſc he ſhall not have Attaint, and ſhall not be prayed in aide . * 
ae | . 2 
Kinſmill contrary, and that a Verdict is as ſtrong for the o 
the other: And be affirmed that he in the reverſion (hall not Mien. 5 
taint where it is found againſt the Leſſee in a perſonall Action; An i 
Leſſee lokth by confeſſion, if it be in an Action reall or perſondl, de 
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1 $2 Faß iy ms of Recovery e 
oss ſhall falſitie it, as the iſſue in tail ſhall do, 14 H. 7. 6. And 
Verdid is as ſtrong in an Action perſonall as reall,7 4.6.9. 9 H.6. 
beo had an Eſtate after, was eſtopped, and 13 E 4.3. where 
eerſion, and the iſſue in tail are eſtopped by ſuch Verdicts, 
ad Attaints of all things, but of damages, of which the Execu- 
ave the Attaint, 13 E. 4. Fanxifier 22. hy 
onnon Law, he in the reverſion ſhall falſiſie a recovery had 
ee by confeſſion, default, &c. if he have not joyned in aide 
hin ad che falſify ing ſhall be in the right, and in a T ermwinum qui 
vera he (hall falſifie if he hath not joyned, by yeſf.2.cap.3. And ſaid, 
ta heinthereverſion ſhall never falſifie if he never had poſſeſſion, But 
2 poigteried, or matter of record, be in the reverſion or remainder 
ae Alke by che Statute of 9 K. 2. cp. 3. for that gives him Error, 
tins H7.2 Fanxifier 24. ſo that the Statute giveth reſtitution, 
{damages to the Leſſee, if he was not in Covin with the Recoverer. 
iert be recovered againſt the Leſſor of the land, he in the rever- 
falle in poſſeſſion, for he cannot have an Action, and it is not 
\ noleaſed; ſo of the iſſue in tail, 4 H. 7. Fawxifier 24. 7 H. 7. 11 
, Tenant (hall not falſifiea recovery of the rent againſt his Lord, nor 
1entre36H.6:26,6 H.7.14. but 36 H.6.12. it is holden contrary. 
ſes fab, That he in the remainder ſhall never falſifie a recovery, 
bee tee is recovered, and ſo no foundation of Action for 
. buryodfich, That he may falſifie in a Forwedon in the remain- 
AttFaaxifier 25.5 E.3 43. | 
the like 12 E 4. 21. that he ſhall falſifie in a Scire facias againſt 
retherecovery was not executed againſt the particular Tenant: 
iſe; and chere it is ſpoken of the Statute which helps him in 


17 * 


A xnaſ be brought againſt one who hath nothing, but purchaſeth 
Ai banging the Writ, the ſame is no cauſe for him in the reverſion 
has no more then for the Tenant himſelf, 48 E. 3. 14. Fauxi- 
NN in a Scire facias for Dower ſhall recover againſt his Guar- 
Ms default within age, and may well plead, that the husband was 
Sd, that ſhe could have Dower, 10 R.2. Dower 18. 

ep apainſt Leſſee for life by anſwering to the Action which 

ecke reverſion to the recoveror, the Leſſor ſhall enter for a 

and ſhall falſifie the recovery in Aſſiſe, 5 E. 3. Entry Congea- 
47 Rat 5 wo and Conuree forlife by Fine, and the Diſſeiſin 
tiffenters : Now he in theremainder by the Fine ſued a 
az bing Heire to the Conuzee for life, who pleaded the Diſ- 

ad, and that he did not diſſeiſe before the Fine, and it was a 

decanſe it is not directly contrary to the Verdict. Alſo it was 
| Ppp 2 faid, - 
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| , C 
Falffying of Recovery 
faid, that he ſhall not be eſtopped of any plea, by that that lie 
becauſe he claimes the remainder not by him: And xpiceld 


in the Reverſion ſhould falſifie in the point tried, becauſe ti 


have an Attaint, 0 E.3.13.eftoppell 154. 
Ia recovery be had againſt Leſſee for life, wks recoy 


gainſt his Vouchee, he in the reverſion is without re 


mou Law, becauſe he alſo ſhall have the Land in value; 
m̃andant counterplead the Voucher, and it is found for li 


reverſion ſhall falſifie in a Writ of Right, becauſe the Vouch be 
entred into the Warranty - But if he enter into the W: nty 
by default, he in the Reverſion ſhall be bound for the reaſon he 


Releaſe to the Tenant for life ſhall enure to him, 
note, if this Voucher be to be for a 2 
he ſhall not recover butfor life, if not that t 


areal. 


e Vonebeele 


tage by generall entry into the Warranty, 38 E. 3. 17. 8 


recover Fee for both. 
But againſt him in the reverſion, he ſhall never rec 


for life, by Green, 16 E. 3. Vencher 87. He in the remainder 


have the Land recovered in value by the particular Tenant. oy 5 of 


recovery in value 11. but 12 E. 4.20. It is holden no 
he vouch the Leſſor, or a ſtranger, but that he in the 
mainder ſhall have alſo the Land. &c. but alwaies it be 
Leſſee be in of the ſame Eſtate leaſed at the time, Ge. otl 


reverſion ſhall not have advantage of the recovery in value, 


privie in Eſtate, and therefore ſhall not be bound by it: "The . Lay 
'of the iſſue in rail, 12 E. 420. Alſo he in the reverſion may * lle, 
for that, that the Leſſee had not any thing at the time, 10 


prove the recovery void, 12 E.4.15. 
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| the Grantee of the reverſion, becauſe by two ſeverall Ks 23 Ty 
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Where 4 Deed may have two Deliveries, | where not. 


$ Ote. the ſecond delivery of a Deed is Void. here the firſt took 
ec, As the Deed of an Infant, o 2 man impriſon- 
ae. But Martin faith, That if releaſe all my right to 
ehe mor of D. where none of us have an thing in the Man- 
Tatliver it to have even g ſeiſed then of the Mannor, this is 
beculethe firſt delivery was ttterly vold, 1'H.6,4- Feeff asd Fats, 
„1 H. 7. 16.33 H. 8. Ny. 51,1 Ela, y, 167. Tre; cake 
Nl, Dyer 1 92.46. 
Ahe patron makes a Confirmation of an 8 grid by the Par- 
u deliver the Deed , before the Parſon deliver the Deed of 
Wand after the Deed of Grant is delivered b N by the Parſon ,” and the 
ntedefiver back the Patron his Deed of Confirmation, who re-deli- 
be _ good, becauſe it took not any elheck by the. firſt deli- 
eee Obligation to 5. and delivers the og: to (to hoes Une. 
; . ll Condicions between B.and him are amen. ed, ſealed, and de- 
te de Plaintiff: Now this delive 1 . — yoid, Mi it 
esel, that after the Indenture ſealed anddelivered £0 him „that 
' "78 the Obligation to B. e. 19 H.6. 37. Replender 9, | 


* 5 Hy Where: 
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478 Feoffments and Faits. 
IL Where 4 Deed ſhall be good, made by another in mas 
and by my commandment. — 
:A Man commands a ſtranger to make ſuch a Deed, and the 

A ſelf ſeals and delivers it ro him who writ it, to keep until 
fame is no Deed without another delivery. 9 H. 6. 37. ** 

Note, if I command one to make a Deed in my name, and d 
my name, this is my Deed, be Babbington and Martin cleats 
Feoff. 2. If I deliver a Deed to S. to deliver over to D. who dothit te 
fame is as good as if I my ſelf had delivered it to D. 27 H.6, 7, Bafn, 
An Abbot ſhall be bound by a Deed which his Monk made 
mandment, Perkins 1. — 18 


— 


4 
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III. Where a Deed delivered upon Condition to deli * | 
be good by the firſt delivery without the other, an 
may diſagree to that Delivery. - 


— "4 © ESSS 


1 


IF I deliver a Deed: to oneto deliver to I. S. when he comes 40 E. 
my Deed r and good although it be delivered before'h 

eth to E. and if 1. dye, wh after he delivereth the Deed at RA 

my Deed, which is not, if it were not my Deed at che beginait 

26. Fecff. . vi. C. . part Throughgoods caſe, ac.g H.6.37.54 

Kot. 75 1. 11 H. 7. 16. 19 H. 8. 4. 4c 3 5 A6 ac. ; 
Note, the 2wuere, 29 H. Dyer 34. Whether an Obligation muy 

delivered to the Obligee as an Eſcrowle, is reſolved, C. 9.9014]: 

T broughgoods caſe, that it is the parties Deed preſenly. bY 
' In Aftiſe the Tenant pleaded a releaſe of the Plaintiff, who deans 

and it was found that it was delivered in e IMajnes, wpon anne 

Covenant &c. and afterwards delivered to the Tenant, the Conn. 

not performed againſt the Will of the Plaintiff, & c. And the M 
the Court was, that the Plaintiff ſhould be barred, a6 A107 
ments $3. 


1 
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another for to keep it untill, cc. and doth not ſay, that then I ery 
rer it oyer : And the party gets the Deed, and brings an AW *; 
lit, the Obligor may alledge the ſpeciall matter and conclude , 1 57 . 
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Trofpnentt aud Faitt. 
Ale there was no delivery of the Deed in fact, nor confeſſed in 


bc pleading &c. 9 H. 6. 37. Replead 9; But it is holden; 8 H. 6. 
tte and Coreſmore, that a deed delivered in the hands of 
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eco be delivered over upon conditions to be performed, is not 

by delivery of the Bailiff, before the Conditions are performed. 
26. A difference is taken where it is delivered to the Bailiff, 
7 ole to be delivered as my Deed upon the Conditions perfor- 


A u bere it is delivered as my Deed at firſt ſo to deliver over up- 
«conditions performed, for in the laſt Caſe it is my deed preſently, in 
Lab untill the conditions performed; for the conditions are 
cle er it was never my Deed, and with this difference agrees, 
Io Fafwents 13. 19 H. 8.3. But it is there ſaid that delivery to the 
125 imſelf, as an eſcrole is nothing worth. ä 

Inn pleadedin Bar of an accompr, that if he acknowledge a Statute 
p hePlainaff at ( &c. and ſaid that he came thither at the day, and ac- 
lnonkdped the dtatute, and becauſe the Plaintiff was not there, he deli- 

e ame to the Clerk to deliver to the Plaintiff &c. but becauſe the 

took it back again from the Clerk before he delivered it to the 
F himſelf, be was adjudged to accompt, 20 E. 3, Accompt 79. 


A 3. _ — 


IK ub e Deed indented is not worth any thing, becauſe 
Kd N T1 150 ome are in the firſt per fon, and the word: of 


alli the third, and where it is good, all the words be- 


ing in the fi rſt perſon, and ſpokew by one. 


8  deedof an Abbot was Noverint & c. nos conceſſimns . H. unum 
gte, & pro hac conceſſione, idem . renunciapit totam commu-—- 


15, an babere cenſuevit, cum diverſis averiis &c. uni parti pents nos 
K andthe deed was indented, and it was holden as no deed, becauſe 


Wada fake in the firſt perſon, and for . it is ſpoken in the third 


| 635 Frofſments 5. ISI ; 2 
amamake a Feoffment reſerving Rent by Deed Poll, this is good by 
mand Littleton, but Danby denies it, if it hath not the words, In 
eceof the Feeoffee figillum ſuum appeſuit, for otherwiſe all is 
o che Feoffor., which hath no Reverſion, ſo the Rent re- 
sto be by grant of the Feoffee &c 8 f. 48. Feoff wont s 42. vide 

e, efoppell S8. 2 
* herd, that a deed which is indented and Sealed is the deed 
; ph one. doth not ſpeak any thing therein in the firſt, nor 


: 4 
TT "1 m 


et Aegon, but that all the words are the words of the other, be- 
> dented and ſealed by both, 9 E. 3.18. Aſſſe 135. | 


"—=nented,' is alſo a ſtrong eſtoppell, when but one party ſpeaks 


u chere is no grant nor Covenant of the other. party, no if 
& 35 | ; - . K. 
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it had been covenanted of every part, vide. 35 H.6.18. efoppalliins, Ml - 
the Indentute of the Predeceſſour was pleaded againſt an abba; . 
other party ſhall not be bound by ſuch Indenture, although i 
preſſe. words in the end, becauſe the one part remained with 
who ſpeaks the words &c. and he bath put his Seal &c.35 H 
88. and ſee that this is contrary to S chard, 9 F. 3. 18. but 4 B. 
16. That if he who is bound in the deed put in ſuch clauſe}; 
majoerem rei ſecuritatem, inveni fidejuſſares, quorum nnn/quiſqueittucs 
in ſolids ſe obligauit, although that none ſpeaketh but the principal wa 
they ſet to their ſeals, this is an acceptance of the words of tie 
and they themſelves are prineipalls, by Spig Juſtice, qued g ad 
this is agreeing with Schad. 12 1 
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v. Where a Deed . ſpall be void for the incertaimi © 


Deed was, Nes tonceſſimus B.&c. & idem B. pro hai Wins 
nunciavit communiam & c. and the Deed holden void a 
cauſe it did not expreſſe to whom he had renounced the Comma, yet 
it was a deed indented and ſealed alſo by B. 9 H.6.35. | 
A man gave Lands to B. and (& hæredibus, leavingout the va 
with warranty to them and their heirs, and although the warrait 
preſſe the meaning of the party, yet for the incertainty of thenws 
the grant, it was adjudged, that they had but an eſtate for life; þ 
73. 20 H.6.35.Feoffments $.22 H. 6.15. acc. 1 
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V1. _ aud by what Pleas. a flranger or privy N 105 
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CO ſaith, that a ſtranger ſhall not fay, Not the Deed o 
o more ſhall he ſay, that nothing paſſe by the Deed by H 
fore againſt a Dred of Feoffment of a ſtranger alledged by the M 
in Treſpaſſe, the Plaintiff ſaid, that he did not enfeoff, or than 
_ paſſed &c. by the Deed, 10 H. 7. Feoffments 6. and therme 
Forteſcue and his companions, and fo was it adjudged, 28 HA 
ments 14. | — 25 he: 
A Writ of Entrie, the Defendant did maintain his Entrie H 
mentof Rent, the Plaintiff ſhewed an acquirtance of it, and fag. 
fendant was a ſtranger, for which he ſaid, he did not receive the 
Deed &c. and admitted a good iſſue 2 £:4.1.Feoffments 20/877” 
20 F. 4. I. I 2 . 6. 2. 3 H. 6. 27. 10 8.6.7. | a 
In Aſſiſe the Tenant pleaded the Leaſe and *Releafe of a tr "Ry 
Father and gave colour by a Feoffinent'of the Heir of the firangi1 


D FF =5 JJ”: CEFP-M>MCtAac_p:5—_ PP KSS A e en 


at . oY 
25 ” 
* © . 
* * , 1 2 , 
| and Faits 
* * 


=> after &e. The Plaintiff ſaid, that the ſtranger did not releaſe by 
ss E.;. I. Feoffment. 46. 3» 

an in the Remainder, ſhewing the Deed of the Tenant, a ſtran- 

LE Sold not plead that he did not give by the Deed, for ſuch plea doth 


* 
* 


nun qui preteriit, the Plaintiff counted upon a Leaſe of his 
edle te s ſtranger &c. the Tenant ſhewed a Deed, by which the an- 
ceoff the ſame ſtranger in Fee, the plaintiff aid that nothing 
Ace and Sc hard thinks it a good plea, becauſe when it is uſed as a 
red of Feoffment per this Plea, it is avoided to all intents, for the Deed 
$000 purpoſe, without Livery and Seiſin, a sa Deed of a Fee, and Live- 
pale in Tail, he ſhall have but Tail by Schard,who ſaid, that ſo it 
wwadjudged, alſo he ſaid, that if I make an Indenture of Fee, and ten 
er I leaſe him for ten years without Deed, he hath not eſtate but 
rde erm, Parn and Trew, Serjeants, denied that, and ſaid, that it 
wii folly to ſuffer the continuance of poſſeſſion, for that ſhall be in- 
teaded upon the deed, and in the end it is ſaid, that this is againſt the 
cuz of the Law before uſed, for to ſuffer the averment, 1 2 E,3.E fop- 
iT 1s Eg.Efoppe/23 b. 2 E. 3. 24. 10 E.3.41. 
Jatrufion don a Leaſe of his father, to a ſtyanger for life, the Tenant 
| 2 be which the father gave the Land to tte ſame ſtranger 
Aker, che Plaintiff ſaid, that nothing paſſed, and no Plea by Hill and 
Wiby in that Writ, nor in Entrie ad Terminum qui preteriit, but good 
kane grounded upon a Diſſeiſin, for that is the ancient courſe of 
tielabythem, and they ſaid, that upon ſuch Deed he ſhall have Fee, 
the Liverie without Deed made after was but for life, 19 E.3. 
W184. and according to that of Entrie ad Terrminum qui prete- 
Wir 182. 3. 16. where it is holden”, that upon ſuch a Deed ſhewed, 
Wdtontimance of poſſeſſion confeſſed after the making it ſhall be inten- 
Ae the ſame Deed, £foppe/ 220. But ſee that 19 E.3, is printed, 
whe Maid, that in Entrie ad Terminum qui preteriit, that he is con- 
tothe reaſon there, and to his own opinion 18 £.3.16. 
E. I efoppel 247. where privy to a Deed (5) the heir ſaid, that 
WS paſſed by the Deed, notwithſtanding that the contrary thereof 
Wy Verdict in an Aſſiſe by the ſame party againſt him. 
>" paſſed by the Leed is no Plea, when the thing might well paſſe 
the] med, as in Aſſiſe the Tenant faith, that the Land was given to 
Father the Plaintiff for life, the remainder to him &c. that nothing 
Md no Plea for the Plaintiff, 9 H. 4.3. Corodie 42. 
Rs acre the Deed is made in Seiſin of the party, that nothing pat 
der ſhall be no Plea, for then it ſhall be well uſed as a confirmation, 


1 
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VII Where a man ſha'l take advantage by enrollment aug 8 
the King & c. and where the enrollment ſhall ſerve fot 
Deed. and where a Deed ſhall be enrolled, where , 


\ T Ote by the Court, if a man releaſe to the King by Deedennllt 
the King ſhall not plead this Deed, if he do not fhew it under 
Seal. of him who made it, for if the Deed be loſt, the enrolment 
ſerve for nothing, and ſo it is of a common perſon, 19, Höf. 


the Seal was broken off by a ſtranger, and upon confeſſion de 
both the parties were impriſoned, and the deed enrolled omiww, 
the enrolment did ſerve in the place of the Charter, A.z3 &lin,l 
impriſonment 23. ; 7 
Sadler faid, If a Charter be enrolled here, If I bring anf 
made it warranty of Charters, he ſhall be driven to 1 
ſhewing of his deed, becauſe it is enrolled here of Record, whichlel 
utterly denied, H. E. 3. 7. N 
A man ſhatl not deny a deed which is enrolled, by Babbine u 
ſton, but he may well avoid it, as to ſay, that nothing paſſe or thathe 
had not any thing in the Land at the time of the Releaſe &c. 9 Hild. 
— — H. 7. 5. acc. See 7 E 4.5. That he ſhalt not avoid it by Danſy u 
y Nonage. 
The * would not ſuffer a deed of Feoffment to be enralkd, be 
cauſe it appeared upon examination that no Livery and Seiſi m, 
44 E. 3. 7. Feeffments 52. 2 
Littleton did examine him who came to enroll an Obligation, ifbe 
would have it enrolled &c. and of his age, and he ſaid, that he hould 
not avoid itafterwards by Dareſſe or Nonage, nor deny it, uit ms 
ſaid, that the deed of the husband and wife during the Covertore ſa 
not be enrolled, becauſe it is not the deed of the wife, 7 EA 
68. and to this laſt Caſe agrees 5 E:4,7- "of 
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VIII. Wherea man ſhall ſay, that the- Deed was made i f 
ther place then it beareth date. 
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HE who pleads a Deed bearing date at D. ſhall not fay, that 
Amade and delivered at F. but 4 may ſay, it was firſt clnered it 
nother day &c.22 H. 6. 12. F eoffments 10. and he may not varyfrom 

place'33H.6; Feeffments 43. and 34 H.6.Feoffments 104, | 
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 Feoffments\und. Faits, 48; 
14 oith: ſpeciall matter be may vary from the place written in the 
T1 f gtoalledge that it was made by Dareſſe at P. or in another Coun- 
/ 7 597 3:9 6. Feoffments 104.22 1.3. 15.1 H. 5. 3. p 
bi sda difference of the day and place, but that he might vary 
Mun ah Caſes, 4H. 6.1 4. 
1 
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1X, Wheer a Deed pleaded shall remain in Court, and where it 
be delivered to the party, 

| Or, tht when a deed is denied, the fame ſhall remain in Court, be- 
quſeit ought to be tried, and ſhall be delivered to the Jury to ſee 


Tulthe manner of making of it, but when it is confeſſed it ſhall be 
Ae to the party, 3 8 H 6. 13. Feoffmenta 19. 

ie adjourned into the Common Pleas, upon a forreign Releaſe 

Aud denied, and the Aſſiſe awarded at large upon default, a d ihe 
nen of the Tenant prayed the deli very back of the Releaſe, and he 
aul ost dave it, for the Record muſt be ſent back whole &c. but he ſhall 
laethe fame delivered back to him by the Juſtices of Aſſiſe, H.14 E. 3. 
Fufments 66. if | 22 
Neben fath, if an Obligation denied, be found for the PlaintiF, 
1 ua to him, and if againſt him, it ſhall remain in Court 

ll thepldiatiff hath reverſed the Judgement, 9 E. 4. 54. vide 7. H. 4 39. 
uin thefirſtcaſe it ſhall be cancelled. yy , 
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XV lVhere 4 man (ball ſay that the Deed was made at another day, 
ben it bears date, and after the date, although he do not 
Alge that at the firit, or be fore the date of it. 


0 Why a woman, the Defendant pleaded the Releaſe of 77her hus- 
aul the ſaid, that 7. was not her kusband at the time of the ma- 

on je ad the enqueſt taken from the time of the making, and not 
5 * Ute, yet ſhe took no Proteſtation of the date &c. 15 B. 3. Fe. 
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noe pleaded the defeafance oft Recognilands, which bore” 


Recogniſance with avermenti that ãe wa made and de- 
Tite Recogniſance, and Judgment given againſt him for che 
zit was aſterwards reverſed by Error, 29 Af.47. Feoffwents 
16.8. Vide C. 5 part (laytons Caſe. 11 Elix. Dier 307. 4 
huet from the delivery, 12 H 6.1. 4c. | 


Qqq2 In 
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Feqfmentr and Faits. 

Ina Cui is vita, the Defendant pleaded a Releaſe. of the De 
ſhe was received to averr that ſhe was within age at the time 
king, 2 ſhee was examined, and accepted of full ape upon 
tevied after the date, H. 3.E. 2.Feoffwents 9. 1 

But ſee 12 H. 6. 1. Where a man could not averr the Deed ta au, 
before the date, Releaſe 7. but well that it was made after, andyithy, 
agrees IM. 12 Ed 3 eAſſiſe 116. hee who takes ſuch plea bee won 
whom the Deed is pleaded, or he who uſeth che Deed, 12 Af, yt 

A man ſhall well ſay, he was within age at the day ofthe mak fl 
though he was of full age at the day ofthe date, but then he dunn 
the date by proteſtation, for otherwiſe the deed ſhall be intended 
made the day of the date, by Herle, 8 E.3 3. 46 E. 3.3 3. eln 

Vi. 12 H. 6. 2. Br. eſtoppell 46. acc. In a Aare impedit, umn 
admitted to averr that he was within age at the time of ti 
Deed , when as it appeared by plea, that he had ſued Lives 
before the date of the Deed. - 

Executors ſue Execution of a recognizance made to the dh 
becauſe the Probate was of elder date, then the Will it ſelß nn 
ded that the Defendant ſhould be diſcharged, 18 E. 2-Feofſmntr rite 
12 H.6. 2. where Executors cannot plead a releaſe to the Tau 
was dated after his death, &e. 1 

Debt againſt a Maſter of a houſe upon an Obligation of 
the Defendant may aver, that he was not Maſter at the time 
ing ofthe Deed, &. 26 E.3,3: Debt 165. . 

A man may well plead againſt his Deed of releaſe, that bum 
thing at the time of the making of it, without anſwering to ie i if 
he hat h not eſtopped himſelf by the manner of his pleading, #6312. 
eſtoppel 202. + 

9 H.6.9. 20. E.4.10.49 E. 3. 14. 4c. Br. eſtoppel 43. 

If the Tenant vouch, and ſhew a eel of biading which beard 
after the Voucher, yet that is nothing to the Demandant, bit F 
bert thinks that che Vouchee may well diſcharge himſelf thereoh, 5854 
28. Voucher 57. | 

A Releaſe made the ſecond day of May, is no bar of an OWg 
but if the Plaintiff declare generally upon an Obligation dad 
and e the fourth, be ſha! ben 
by . — and Gs i not have liberty after to aver 2 deere 

Faviſor, 3 H-. ac Jar 247. See there, that every, nan. 
— be made the day of the date, but that intendment neai ame” 
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; 1 Where's Deed ſball be ſayd the Deed of the Abbot alone, and 
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ere be Deed of the Abbot and Covent. 


4 WG bbor or Prior ſeal a Deed with the Covent ſeale, yet it is the 


if the Abbot or Prior alone, and not the Deed of the Covent, al- 
bath ſuch words, In cxjws rei Teſtimonium, wee have (et our 


5 F deal, 37 H. 6. Feoffment 17. Perkins 27. 
Dee 


d of the Abbot and Covent is good with theſe words, 7» 


2 len we have put our ſeal, leaving out, (Common) for it ſhall be 


"A Iedei common Seal, A. 10 Ed. 4. Feoffments 27. 11 Edw, 


ee may well make a Deed out of their houſe, for it 's ſufficient 


der meet ogether &c. but if it be dated in the Chapter houſe, the ſame 


a0 e bur in their Chapter. But if it be dated at London, it is 


although the Chapter houſe be elſewhere, Alio a Deed which is 
Athen in their houſe may be delivered elſewhere by ſtranger, by 
letter ol Attorney, not by theincommandemenc only, 9 B. 4. 39. 14 
u Abbot maketh an Obligation c. and in the end of it ſaith, 7» 
10 &c. Sigillum 1 appoſui, yet the Covent is not 


by, but if be ſay with the aſſent of the Covent, &c. Appeſui, 
good: And note the Deed of the Covent ſhall be a good 


Iſſue man Aion againſt the Succeſſor, 1 H. 6. 16. Debt 35. 
Iftle Adot & Covent ſeale a Deed with the ſeale of a ſtranger, yet 
lub gol e ſhall bind the Succeſſor with the words, Sigillum uo rum 


* 2a 3. Abbot 21. Perkins 27. 


"FIN 


III iP bere an Abbot „a Covent, Mayor, and Commonalty 
nu do things without Deed , where not, and ſo of other bo- 


4 10 75 .. 
| 1 orporate 


Nees faith, That the Deed of an Abbot and Covent may well + 
Elivered by a ſtranger, by force of their Letter of Attorney, but 
it commandement, which GCenney agreed, 9 E.4. 39. 

may juſtifie in Treſpaſs a ſervant to the Mayor and Commo- 
mall thiags, & c. without Deed, ſhewing their Commande- 
bee ſhew a Deed of his Retainer ; but be cannot do a thing. 

"Weſt or deyeſt a freehold ; without ſhewing a Deed of their 

tt, 7 H. 7. 16. Monſtrans 115, | WH | 
mene and Brian, that Leaſe or Feoffent made by the May- 
0 dia, ſo of a Dean, and if it be by Mayor and Commonalty,, 


_ 


Feoffments and Faits. 
it behooveth to have a Deed, otherwile it i; void, by Brian, dal, 
made to the Mayor and Commonalty , for the term of their live, y,,, MW. 
.Geterminable, by Piget, and Briax in a manner confirmed it, 22 xg, 
Feoffmen ts 29. 1 

Note, the Aſſigament of Auditors done by a Commoaalty iz; 
without deed, and ſo is juſtification by their commandement, ang 
by the Commandement of the Covent in time of vacation, to fell thy 
Wood, and to do their neceſſaries for them, T. 12 E. 4. 10. 

Note Townſend ſaith , That a Body corporate may well grant in dg 
or ſuch like things which do belong to ſervice without Deed, forthe 
may have a Plough-man, Cook, Butler, and tbe like without De 4 
it is a common courſe, to juſtifie by the commandement of a body wy. 
rate, without ſhewing any thing thereof: Bryan, a body ch 
cannot Uo any thing of themſelves: Vaviſor, in the time of E 
fourth, Pigot alledged , that a body &c. aſſigned Auditors, adit wy 
not allowed Per Cariam. without ſhewing a Deed. Townſend, Winn 
ment of Auditors, is a thing which belongs to the Juſtices , wdh; 
ſaith, That if one occupy as Bayly to a body Corporate, Wille 
charged to aceount, although he be not Bayly by Deed, 4 Hi k. 
ments 32. 2 

Note, It was ſayd, a man may juftifie the doing of things, whidhi 
for the profit or ſervice of the Dean and Chapter by their batte commu 
dement, but it was in a manner agreed, that he ſhould nor maintin het 
againſt them for his travaile in the buſineſs, 13 H.7.17. HRS 
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XIII. Where 4 Deed or Seal ſhalbe for many, and halle ther 
Dced. 


JF twenty ſay in a Deed, Sigilla noſtra appeſuimat, and there is but coe 

1520 put to it, yet it is a good Deed againſt the others, 8 H. 4 ¹ 

H. 6. 4. by Portingtos. a 
Note, where foure leaſe by a Deed, ſealed with two ſeals, thits 8 


good Leaſe of them all with averment, &c. In waft, declarigt th ie 
fourcleaſed, and maintained with ſpeciall matter in the Replication, y 


H. 4 Feoffments 39. vi.39 E.3. 41 * 
If foure or five make a deed which hath but one ſeal, yet the Dey 


good againſt them all, being ſealed by them all with one Seal,” i of 


place, 27 H.6, Feoffwments K 

A man leaſed to two by Indenture, and there are diverſe Cone, 
on both parts, and the Leſſees bound by the ſame Indenture to 
and one only ſet his Seal to the Indenture, yet debt brought again 
lone by the Leflor, did abate, becauſe the other were not nam 
did not ſet their ſeals to the Deed; &c. 39 E.349. yer the Duty 
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Feoffments and F aits. 
ae Condition in the Indenture , which did not belong to the E- 


£ 
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Iv. Where a Deed is good although the one party or the other, or 

e thing which paſjeth be miſnamed in the ſir- name or pro- 

oor warn? , or where the proper name is changed, where without 
| n name, Oc. 


re, Hanke delivers it expreſly for Law, If Land be given to 7. S. 
bis wife in ſpeciall tail, c. whereheriname is A. yet is a good 
Kite whole, aud the lind ſhall paſs by the Deed and Livery with- 
catqueſtion. And if Land be given to 7. S. & xxor5/ſwe, this is good 
about naming the wile by name, 1 H:4.5, 1 Aſſiſe 11, agreeth , if the 
bad taken che advantige , eſpceially there, for the reaſon of Scrope 
gen Ji 3. A 4. and with this laſt caſe Green agrees, M. 30. E. 3. 
de who claimes by ſuch a Deed, ought to give the wife her pro- 
umme, the caſe there was, That Land was given to T, and AM. his wife 
in ſpecial teile, the remainder to f. ſon of P. on the body of the daughter 
cad), begotten in fee, and his heir brought a Formedon in the re- 
nunder as heir of 7: ſon of P. of the body of /.chedaughter of 7 Candy, be- 
en, anfrhe Wric was awarded good, notwithſtanding the variance, 
dle becdald not have another Writ: Alſo a gift to the daughter of 
1 not named, is good, with Livery and ſeiſin given to the daughter, Fe- 
( wentl6 4. h 
Ancuiiyagainſt an Abbot upon the grant of his Predeceſſor, and de- 
Uredthat O. de S. Predeceſſor, granted and ſhewed a deed which had no 
nher name of che Abbor, yet it was holden good, 20 Cd 3. MAunui- 
Y. 
la Debt by 7. Boſome upon an obligation , the Defendant pleaded his 
Aquittance which was written Bozome, and yet well, notwithſtznding - 
tnuilledged, that he by the name of 7e, Boſome, &c. 14 H · 4. 13. Fe- 
fans 44,fee 22 H.6 48 Bar 32: where the Defendant in debt pleaded 
that was only to take away ambiguities, for he needed not have 
Mb Poſter, vi acc. 9 Edw.q 43. Grants 23. That a grant or an 
lion made to “ F. is good, alt hough his name was . G. with ſet- 
ſting forth the ſpeciall matter. But otherwiſe it is, if the deed be by x 
er name, by Danby, and penney, yet Littleton, ſaid, That / G. 
"Wa Formedon inthe Remainder, upon the Remainder given t 
name of 7. G. becauſe he is the ſame perſon, 2xcre. 
Pg 9 15.3 H: 6. 2. 4c: Vi. C. 4 part in Ayres caſe, It the perſon be 
be * hee may be certainly known, the miſ naming of him 
ö All. | 
Witz zinſt an Abbot upon an Obligation made by him by the nzme 


of-; - 
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„of 1.B. of Clark, he ought to declare, Quod cum praditl. 4. , 


nomen 1. B. de C. Clericus conceſſit ſe teneri, &c. 4 E. 4. 26. 
If an Action be brought againſt me by a contrary Sirname , ad | 
or name of Corporation, and a ſtranger doth maintain againſt W 
ſhall have an Action of Maintenance againſt him by my very naue wit 
ſhall declare of Maintenance in an Action againſt me, per nomen, G 3 
| Danby ſaid, So if I be miſnamed in my proper name of Baptiſme 35084 
E. 4. 19. | _ 0 
Annuity againſt the Prior of St ohn, declaring that his Predeceſgrhy 
the name of che Prior of the Hoſpitall of St. Foh» did grant, and the 
on was that the Writ ſhould abate, for the variance from the H Wi 
upon which it is grounded, although he declared ſpecially, and de 
is alſo according to the Corporation, for the Grant was by the u MW 
Covent. ſo the Succeſſor eſtopped, but he ſhall take it by protect, jl 
and ſo faves his name of Corporation, T. 11H 6.5 1. variance, g.mn ty, | 
2.Variance 26. ac. * 7 
In an Aſſiſe againſt Palian, ſhe ſaid, that the Anceſtor oft 
did enfeoff her by the name of Gillian, by this Deed, &c. And dn 
was againſt the Tenant, becauſe it cannot be one name upouſꝭ 4 
ſhewed, 29 «Af: 16. but Fitz. reades it, that the Anceſtor of te 
did enfeoff her by the name of Pulian, by this Deed; and the Deelwi WF 
Gillian, Feefſments 86, WIE 
If a man make a Feoffment of ten acres by the name of a Mannor,its WP" 
a good Feoffment by reaſon of the Livery per C uriam, 22 H.6. 5 14. ( 
ments g. and 27 H, 6. 2. Feoffments 12,vi.16 E.2.Gar, of C hartem i. 
Alſo if a man purchaſe according to his name of Baptiſme,adaker Ke 
that is changed by the Biſhop when he is confirmed, yet it capt | 
chaſe,12 R. Z. Feoffments 58. And a Recovery had againſt him Wrewa 
confirmation ſhall ſtand after his name is ſo changed, 9 E. 3.14 ef 
ments 74. we 
An Abbot grants Common by the name of Rich. where his u 
7obn, his Succeſſer ſhall not avoid this Grant, 27 E. 3.9. Crami ii N 
* ſaith, That here the name is not material, fol. 8. See more oftis * 
the Title of Grants, 30 
Note, that Land ſhall not paſſe by the Deed of Grant of a houſe, vn 
Livery in the houſe, becauſe the Land is not parcell of the houſe: l. 


an Acre ſhall paſſe by the name of a Carue, and a Carue by the ane 
Mannor, 27 H.6. 2: Feoffments 12.5 H. , ac. KS 
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If the Deed of Feoffment be of two acres, and the Livery in ou d ' 
all ſhall paſs by the Deed, by Danby ;. As if the Deed is of Jo 
houſe, and the Livery is in twenty acres, they ſhall paſſe by ide 
which Choke granted, if they be known by ſuch name, or other We 
Livery, M. 7. E. 4. Feoffments 23. vi. E. 4. 24.(onfirmation 4. 

In an Alliſe againſt I. S. he pleaded a Feoffnient made to hike 
by the Deed, 4 the Deed was J. N. yet good, becauſe he may dex 


| \ Feoffments and Faits. 489 
erde other, but if the Deed be 8; or of the Mannor of D. 
ee aledgeth a Feoffment of the Mannor of F. the ſame is not to 
Fe +: and that was _ by all the Juſtices, who alſo ſaid, that 
be might have pleaded the Feoffment without Deed, yet when 
e Deed, and ſhewes it, he fhdll not have advantage of the 
but according to the Deed, and he cannot have two names of 
wane: alſo the Mannor of D. cannot be the Mannor of S. and this 
ich the caſe of 29 Af,vi.1 H.7.28.Feoffments 30. 
[Naga man may make a Feoffment of a Mannor by the name of a 
E.; 8. Feoffments 59. Den. 
Delf f being ſeiſed of a Water and a Piſcary, gave them to the 
ae wd his Succeſſors in Frankalmoigne, and in a Writ of Er- 
nioplitby the Succeſſor of a Carne of Land, and that the Land de- 
Alt under a ſtream in the water, and adjudged that the Soile did 
by the Grant of a Pool, by Marle, 4 F. 3. Itin Derby, Ferff- 
n See of that 18 H. 6. Land belonging to an Office ſhall paſſe by 
ach the Office. 8 H 7.4. | | 
Anmranced to the Abbot of Rivarx totam partew ſuam piſcariæ de 
a3 ſalve ſtagno molendini ſui, and agreed that the Soile did not 
alt. dat d that notwithſtanding that reſervation, the Abbot 
Alete hing in the Pool, he being ſeiſed of the ſame after the 
nat. eb ſaid, That when the Pool is within D. and S. it ſnould 
count to de Grant to ſave the fiſhing there without ſpeciall words, 
hen it is not alledged, That he uſed to fiſn there before 
Grant; And he ſaith, that upon ſuch uſage the fiſhing there doth re- 
thin, with words Preter Stagnum Molendini, &c. 34. A. 11.4 . 
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Invfith If grant the profits of a Mill to one, the Scite of the Mill 
lb paſſe, Finchden, Not if Livery be not of the Mill: Bur fee 
u 2 woman having the third part of the profits aſligned to her 
for otherwiſe ſhe cannot be endowed of a Mill, may well be 
wt by aſſignment, . 45. E. 3. Dower 50. By ſuch a Grant the 

x Oc and the Fiſhing, and the Pool ſhall paſſe, 16 E. 3. Forme- 


2 


*- 


7 1 
- | - 
* f ©; — 5. q * 


7 Wed, Ia man grant to me a Rent- charge, by the name of /, R. 
mw adlam no Knight, it isa void Grant, but of a thing which 
3 [Livety it is otherwiſe, which Martin agreed. 

ene la Obligation be made to me by the name of J. Strange of 
et ln no ſuch Town as D. yet the Obligation is good, which 
_ H 6. 1. Brief 22. ſee 44 E. 3.42. | 


es "24Miſhall never have an Action upon a recovery where he was 
bot with averment that he is known by both names, for he 
Abe bimſelf by ſaying, he recovered per nomen, &c. for in the 
en une is more materiall then the perſon : But upon a Con- 
went, or Obligation, a man may well have an Action, al- 

Rx r though 
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though he be miſnamed by the name, & c. for it is onely to be regardy; 


he be the ſame perſon, 9 C. 4.43. Variance 23. _ 7 "=> 
Dower, and demanded the third part of a Mill, the Tenant you 
and ſhewed the Deed of binding, which was of a Place, and there 
led; yet it was not but a place of Land at the time of the Feo "het 
in ſeiſin of the husband, and the Mill afterwards made, but he d 
have ſhewed the ſame upon the Voucher, M. 3 1. C. 3: Voucher 238. 
E.3.39. two acres demanded, the Tenant vouched and ſheweda I 
two Selions. | "Al 
A man gives twenty acres of Land, Et. anum molendinum, 6 ah 
Warrantiz. omnes pradictas terras cum pratis, paſturis, &c, cumin 
pertinentiss, And Herle ſaid, that the Warranty did extend the UK 
and alſo to a new Mill made afterwards upon part of the Land, the de 
mand was of two Mills, the Tenant did alledge | gar lat one of hon 
was not built at the time, c. and rebutted for the whole Exan 
Carr. 45. 1 H. 5. 11. e +; -., 1; _ 
Land was rendred by Fine to Ric hard for life, the remainder" .b 
Son in tail, whereas B. wasa Baſtard, yet this is a F: d remanket, 
he be known as Son, by Thorpe, 39 C. 3. 11. Eſoppell 126. Butifhemn 
named in the Fine, Son of S. whereas in the Deed he is nam it he ? 
R. it is not good, as it appeareth, 1 1 E. 3. Quid juris clamat . 
Precipe quod reddat, The Defendant ſaid, that the ſame;Demani 
by Deed did releaſe and confirm to her husband and her by he nan 
Mariot his wife in tail: And that ſhe was baptiſed ſary, accondugi 
the Writ, but called Mariot according to the uſage of the C 
Defendant did aver, that Mariot is one name in the Country, andM 
ry another, and that ſhe is known by the name of Mary; nd demi 
red, becauſe the husband is dead, &c. And the opinion of Fiu, 
the Tenant ſhall not be helped by this Deed, becauſe anothername,: 
granted chat if ſhe were confirmed afterwards by Mariot, this i; pc 
but that muſt be ſhewed. And Perſey ſaid, If he had not given av 
name ro the wife, yet ſhe ſhould. have taken by the Grant, Au 
ſaid, That if I do releaſe by a name that I am known by, abe 
a proper name in truth, I ſhall be bound, for it ſhall be enquifed wk 
I be the ſame perſon, as upon an Indictment, A. 46 E 3.22. 
Note, Confirmation of the Lord to the Tenant to hold pam 
ſer Service, goes to the whole, & c. otherwiſe it is of a Rea en 
enures by way of Extinguiſhment, and that onely to the 


ſed in the Deed,&c. 1.7 E.. Confirmation 4. 


143, 


- 


Land ſhall paſſe as parcell of a Caſtle, or of a Town, 5B, 7.9 * x 


Feoffments an Faits. 1 
Wi 7 hert the ſtranger to « Deed [hall plead the Died which in 
2 3 pleaded by a Privy to it, if it be Hewed in Court, and take 
fl». advantage by it, and wherethe party himſelf shall plead a 
vad without chewing of it, becauſe it is pleaded by hir in 
1 her Conre. d 


Py 


Eaſt many Tenants, ſome plead the Deed of the Anceſtor of 
uff to themſelves made with Warranty, and ſome plead the 
de to others whoſe Eſtate they have, of divers parcels o: 
ds: and this was challenged; becauſe that when the Deed 
Wein Court againſt one, the others cannot have advantage by 
ed; bur it was not allowed And note, the Deed was not 
forth eil they had all pleaded, M. 45 E. 3. Feoffments 55. So all 
ie againſt two, 40 A434. 9 E. 3. 39. So in an Aſſiſe a- 
. & pleaded the Releaſe of the Plaintiff to him, and 5. 

Wie fine Deed as Aﬀfignee of R. 11 4.9. 
upon a Recognizance in the Kings Bench, the Defendant 


2 
— 
2 

J 


7 


[ 


eee which remained in the ſame Court, as denied before, 
© Write Fn it, 24 E 3.13. Sc ire facias 129. 
ms 11 ry againſt A. who pleaded the releaſe of the Demandant 


2 


lle gent the ſame A. who pleaded the ſame Deed in the cu- 

(roftheſaltices upon the iſſue in the Writ of Entry, and well, and a 
Aged to the Juſtices in whoſe cuſtody, &c. to cauſe the 
WDbebroupht in Court, &c C. 1. Feoffments 112. 


hes of N 9 

7 3-, * 

6 = 

l — — 


teiie and depending that, the ſame Demandant brought 


— — 


| 1 ; Where a Man m. iy confeſs 4 Deed to ſome intent 3 and de- 
* 1 it to another, and where a Ded shall be good to one in- 


| wor And not to another. 

TIE 9 222; | | ; 

WW \\\ | I Einchden, If a man be obliged to a Lay-man in a hundred 

T ads 1 makes him ati Acquittance of twenty pounds of it, if it 

Wa mthe ſame Acquittance words of releaſe of all Actions, which 
1 not of, in an Action upon the Obligation he may ſafe- 

(that releaſe, that it is not his Deed, and yet as to patcell it 
$0 he may confefle it in part, and deny it in part. Fitz. Nots 


| 
ay 


. 
5 
. 


„ , he may once confeſſe it, and at another time deny it, be- 
_ / 7E.3.3. Feoffments 57. ui C.2. part, Thron hgoods caſe, 


1 | 6 Cale, ac. | 
1-00 18 esa Deed of a Gift in tail, and a Letter of Attorney in the 
deliver Seiſin; and the party made the Writer to write it 


Ae in 


402 Feoffments and Faitf © 
in fee: And in an Aſſiſe by the Donor he pleaded this Feoffment vil. 
ther alledged the ſpeciall matter, and that he was a man unlea r 
e that it was not his Deed; ard agreed a good plea by the 
as well to the Letter of Attorney, as to the Deed of Feoffment ; B 
agreed, if two Feoffments be written in one parchment, of a U 
and his intent is. to make the one, and ons is onely read unto li 
is good, and as to the other he may plead, that it is not his Dy 
becauſe upon the matter they ſhall be as ſeverall Deeds, 30 f. 31 
part, Pygeta caſe, 14 H. 8. 26. vi. Br. Obligation 73. in ſine, 22 


an Indenture, the Defendant did alledge that he was a Lay 170 5 
the Indenture read unto him with two Covenants, &c. w hy ty 
rmed and delivered, Judgment of the Action: And it was i 
plea by Fitz. and Bradwell, becauſe ſeverall Covenants. MN 
not plead, not his Deed to the Obligation, but ſhould avoidithithels 
ciall matter, becauſe it refers to the Indenture. But ſee there, that 1 
the Deed is ſeverall in it ſelf, and as two Deeds made, that isthWname 
ſeverall matters, he may well confeſſe it in part, and deny it u 
H. 8.30. vi. C II, part. in Pigots caſe, If a Deed doth contain livers 
and abſolute Covenants, if any of them be allowed by addition, In 
ation, raſure, or otherwiſe in any one particular Covenant, | 
Need is void in all, for although the Covenants be ſeverall, yett Del 


ig but one. | 


3.3. #7 | We 
Debt upon an Obligation which was-for performance of. . 


wy 
EA 
| ' 
© * 


2 4 
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XVII. here Deed ball be void by raſure, aber un, ad 


where by interlyning, 


Aſure in a Releaſe which is not in a place ſuſpicious ſhall nothuric, 
;C 31 E.3.Feeffments 118. , 
Treſpaſſe for taking his Corne, the Defendant pleadeda Git 


* 


Pla intiff to his Teſtator, &c. the Plaintiff did alledge a Deed o 
Teſtator, by which he gave him the Corne back again, and the 
raced in the date, yet becauſe the ſame did rehearſe the Gift of 
tiff to the Teſtator; The opinion of the Court was, that the ran nag. 
date, dit not hurt the Defendant ſhewing the deed : And ſo ten 
Plaintiff could not entitle him, by the Gift, without ſhewing 1 
and the iſſue was taken upon the Gift back 4 An. and not upon ien 
c. P. 25 E. 3. 5. Feiffment/ 9. . 
Debt upon an e was challenged becauſe the dau nn nn 
ced, ſo it might be made beyond Sea. But an Indentùrè of de? & ; 


4 — 


3 


5 
fv 


* 


the Obligation being ſhewed of the ſame date, the defend ant f 
anſyer, A. 1 E. z 29. Obligation 1. 3 5 : 1112 2 rilab 028 7 . 
- 


N 


* 


 Feoffments and Fans. 
Abt, the defendant ſhewed an Acquittance of the ſame debt which 
in the date, and for that condemned, AY. 44 B. 3.42. Relcuſe 


The ith, If the Indorcement of an Obligation be raced, it makes 
deed ſuſpitious,41 E.3.10. | | 
a upon a Recognizance in Chancery, the defendant pleaded 
iter which being denied, all was ſent into the Kings Bench, where 
ef was Nor-fuit, and-afterwards ſued forth another Scire facias 
"tame Bench, the defendant-pleaded the ſame Releaſe being in Court; 
Aal before: And'the Plaintiff alledged raſure in it, ec. and had exe- 
e erd of the Court, 24 F. 3. 13. Scire faria 129. Il. part in 
Caſe, where a deed is altered by the party himſelf, or a 
ins material point by addition, interlineation, raſure, or other 
ans. the deed is void, but if it be altered ſo by a ſtranger without the 
#) wi {the party, by any of the waies aforeſaid, in a place not materi- 
est avoid the deed, 9 Elix. Dyer 261. ac. | 
1 bythe Heire of the Conuzee of fa Wood felled ; the defen3 


gent and ſel], and the deed was raced in one place, but becauſe it 


ler 
1 

E a f ; 
aas de perceived what was written in that place before, the Plain- 
a put to anſwer tothe deed, cc. Fitz. Note that Bar, for ſome 
ele de put to his Writ of Covenant, Cc 30 f 3.8. Bar 267. 

dn | dweſdiato execute a Fine by him in the Remainder, the Writ was 


hated for ename raced, 45 E. 3.18 bar 90. 
a 
jet good, for it appeareth in the Regiſtry : And the defer- 


* 1255 zecutor, he ſhewed the Will, where the word, Executor, 
— on 


I 0 
: 


ben H.6.52.Executers 17. 


nan Obligation by 7. T. Grocer of Lenden, and (Grocer). - 


nedin the Obligation, yet the Writ good by award, by T hirze 


1b, fad this is to the Action, as raſure againſt the opinion of Harkford ; 


4 0 Meere 14 H. 4. 1 9. variance 47. 
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XVIII yydere u Prei ipal be cancelled, where not. 


|; 4 ; ” 
Rr 00 I tu dv an Obligation, the defendant pleaded a Releaſe of all Acti- 
ud at che day of the Inqueſt he made default, for which the 
nene ered according to his declaration; And the Obligation 
+ Wen ue becauſe he recovered in a Mannor on the confeſtion of the 
vor LSE. 3.11, Condemnation 14. . . 
8 (ger Rid, if the defendant had denied the Obligation, and it had 
1 rd him , now ſhould not (it) have been condem- 


2 
\ 


, 
e ight have an Auaint. But ſee 10 C. 3. 24. That Atraint 
þ 


oo a deed of the Conuzor before. &. by which ke granted that 
gh 


traverſe if he be Executor, notwithſtanding the Probate, - 


493 


Feoffments and Faitt. 
. doth not lye in the caſe, but that the Obligation being den'ed à ud H 
for the Plaintiff, it ſhall be cancelled, adgment 207.9 f. 4 4. lun 1 
au. | | * 
And if in Debt upon an Obligation, the Defendant plead au u 
tance, which is found for the plaintiff, the e be cats 
and pendant that iſſue, the Obligation ſhall be delivered to the Nui 
11 H 4.Debt 114. | - "4 
Debt upon an Obligation againſt Executors, who plead, fully 
ſtred, and this is found for him, the Obligation ought to be cancel. MI 
See that by that plea it is confeſſed, and the redelivery to the yur 
den Error. Halli ſaid, where a deed is denied and found for bim 
ledgeth it, it ſhall be cancelled, not if it be found againſt hind tirk 
may have an attaint,P.7H. y 39, See contrary in the laſt pon A= 
3. Judgment 125. i ee 
In a Plea of Land, the Tenant pleaded a Releaſe which yu nl 
falſe, and there were witneſſes in Court, and the Court wou 
the deed , but Sir George Scrope did otherwiſe, M. 12 C. e 
ment 164. | NT 0s 0 
One . who was taken upon a Statute Merchant ſued forth an 1 
S2. upon an Acquittance, and at the day of the Enqueſt wN, 
And the deed was not cancelled, for he may have a new Audits n 
by »ilby,22 E.3.4. Indgment 183. 25:1 
Pebt upon an Obligation, the defendant ſaith, that the — 
recovered upon the ſame obligation by plaint before the Mayor o A 
had execution e. Schard, wherefore was it not cancelled then, andy 
ſhew no acquittance, for which it was awarded that the plaintiff ihowy” 
recover, and ſue now that the deed may be cancelled; / E k 
Bar 246. Wan » 


. 
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XIX. Where a Deed ſhall be ſaid ſuſſicient to maintain il 


in the remainder. 


A Formedon in the Remainder, as right heire of 7. the S0 N 
of the body of ane the daughter of 7.Candy begotten," ad ſben 
Deed, by which the remainder was given to 7. ſon of P. begoun 
the body of the daughter of 7. Candy, and did not name her prope 
yet adjudged a ſufficient Deed to maintain this Writ, for aug 
good name of purchaſe, 30 E.3.18. Feoffments 64. .,-.. 
Formedon in remainder, the Demandant ſhewed z Deed by com 
which proved the Land given to R. and S. to have and to hold to 
and after his deceaſe to F. and his heirs, and for that challenge 
the Demandant as heir of F. ſuppoſed by the Writ, and cout, 
was Tenant for life, the remainder to S. yet the Deed was! e 
ent by Herl, and that their eſtate ſfould be according to the lin 
che Habendum, M. 8. E. 3. 53. Feofment- 73. 


— 


Feoffments and Faitt. 

\temedon'in the Remainder upon a Debt, which was revertantur, 
Abe writ was 1 man aut, yet good as to that, and the Tenant cannot 
i de did not give by that ; but he might well plead that no- 
edc. 10 E. 3. 1. Feeffments 76. and therewith agrees 8 E 3.29. 


i . 


5 Hel | þ 


— — 


Niere a Deed shall be void by words conmpriſed init, and 
value, although it be delivered as his deed, and where by 
vordi part of the grant hall be abridged, and where ſub- 
n words +hallbe void; and of exceptions in a deed, 
da enfeoff 7.7ode, who made a Charter of Feoffment to the 
1 ame. and a Letter of Atturney to R. to deliver Seiſin after his 
do by force of the Warrant of Atturney delivered Seiſin to 1. 
ef 7. who was preſently after upon the Land, claiming nothing 
oisformer eſtate. did enfeoff divers of the Pariſhioners for the a- 
agel their Church, 7. was not upon the Land at the time of the ſei-- 
ln Were, but did a ſſent to it, and afterwards the Pariſhioners leaſed - 
altes ſtranger for life, upon whom 7. entred, and the better o- 
mannes dat his entry was lawfull, for the Livery was a diſſeiſin to f. 
un danket it, but #ych, aid not, but that /. was Tenant at Will 


ml” force theDced of Feoffment and Livery, although it was not ac-- 
bed Wag ke warrant of Atturney, 40 Af. 38. Feofmenrs 89, vide 18 H. 
4:24 . bs 78 ? - 


nin granted ten pounds of Rent, in his Mannor of D to per- 
Wah much by the hand of ſach a Tenant, and ſo much by the 
ua one, &c. and although that the whole ten pounds was fo - 
Mio de taken, yer it was holden that the Demeſne Land which was 
s the Aſſiſe by the premiſſes of the Deed , was not diſcharged 
ul ſo che party ought to bring an Aſſiſe, &c,7 E. 3. 9. Aſſſe 
Ae 15 EA. 3. 3. ¶ harge 9. where upon ſuch a deed, the Aſſiſe was 
aof Rent iſſuing out of the whole Mannor, See of this mat - - 
Wil „ 11.5 E 3.66. I's Aſſ.t 1. 
eech B. to hold by ſix pence for all ſervices. Er ex illis 6 d. 
lei debet quando evenerit, quantum pertinet ad tant um terræ, 
"that it was but Socage, for chere is no ſufficient word in Law 
Neige, 27 Aſ.52 Af. 258. and it was afterwards argued, 31 
n. and the opinion as before, and there Membray ſaith, If 
| S*# made to hold by a penny, and by eſcuage, for all ſervices, 
aMecage. But it is agreed there, that if upon ſuch feoffment as 
"wn forinſeco /crvitio , for doing the ſervices due to the cheif 
keotkee ſhall hold in Knights ſervice, if his Feoffor held ſo o - 
þ | ver 


Feoffments and Faits. 
ver of the Lord Paramount, and according to that iſſue was u 
the holding over, 25 £.3.10, Gar 21. 40 F. 3. 10. nl 
A man leaſes two acres rendring for one acre 10 7. per a. ik 
and his heirg, and for the other. 10 -. ſpeaking nothing of his h 
there appears no certainty in the Reverſion, yet it ſeems to hey 
there, that (ten ſhillings are extin by the death of the Lei 
there, that ſeiſin of him who claimeth as guardian, alth:ughthy 
no ward of Right, is ſeiſin of the heir, P.11 E. 3. Aſſſe g. 

A man granted to the Abbot of R. Totam piſcariam in aqua Tit, 
&c. ſalvo fagno molendini ſui, which was within the bounds) f, 
the fiſhing was granted, and ad judged, that by that Salvo, Ms 
the water neceſſary for the mill, is reſerved ; but not the hh 
fame poole, for here is not a diſtinct fiſhing from the water i 
before, when he himſelf was ſeiſed of all the water, .&c, 34646 | 
Aſiſe 3 16. | | 42 ' Vu. 

A man granted an Annuity of 41. unto the husband and 4 | 
ſhe did furvive, that ſhe ſhould have 40s yet it was boah 
that ſhe overliving ſhould have the 4 1. becauſe there was ngngune 
words, that ſhe ſhould not have more, 8 E.3.23. eA/viſe gj 

I gave a Carue of Land to R. with A. his daughter in Fralikwiis 
age, Habendum bs & heredibus , vel cnicunque aſsignare vom 
dendo per annum 1 2 d. eidem 7. & heredibus ſuis pro emmiluſirii 

A. died without iſſue, and aſterwards R. let the Land to a ſtrangerupum 
whom 7. brought a writ of Entry, and adjudged that i 
ſhould hold the Land during the life of R. and that after his 
Land ſhould revert to 7. and to his Heirs, 13 E. 1. Formed Gy.” 1» 
A man leaſeth for years by Deed, and grants that if be af 
or dieth within the Term, that the Leſſee ſhall bave for life 145 
and Seiſin made accordingly, and afterwards he grants the MMM. 
to Pleßrgton, who ſueth a Paid Iuris clamat, the Leſſee clail ufa 1 
by the Deed, and adjudged. that be ſhall. forfeit his eſtate, M 
condition is againſt Law; as to the alienation. But good ing 
point, and he might have ſaved that advantage by atrurnemans 
proteſtation. Alſo a condition, that if he be ouſted by the ſl 
ring the Term that he ſhall have Fee, is good, 6 R.2, Quid juin 
20.7 E.3.45- RD 2708 


i 
XXI. #//Vhere a Deed bearing Date in Wales, Scotland) e. 


A Rent - Charge in another place then the p f ˖ lac 
red, by a ſpecialty bearing date in Wales, and Hi! (16 ae 


Deed ſhall be entred, and that if the iſſue taken upon the place 
wich the ayowant, he ſhall have return, H. 20. E 3. Auo ui 177. * 


A a Prior alien, and declared, that he with the aſſent of the 
nd himſelf to che Plaintiff, and becauſe the Deed bore 
land, and by no intendment the Covent could not be there, 


17 


AT by all the Councell, and by all the Juſtices, that the Deed 
be, (13 E. 3. Abbe 12. 

of a Corodie againſt a Prior alien, Farmer of the King in 

tre, and the Deed bore date beyond Sea, but the Seiſin and 

ure bund. Alſo the Atturney of the Prior had confeſſed the 

the Deed better then if it had born Date in England, wheie 

as not, as it was touched according tothe judgment, 13 


1 43. Aſtiſe 255. vide 14 E. 3. Abbe 11. 


4 


Ibligation dated at Barwicł, and the ſame being challenged, 
took nothing by award of the Court, M. 2.E.2. Obliga- 
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| \ Gan of King Henry the fifth, bearing date at Burdeanx in 
Tra, mas pleaded and admitted good, and ſo it was cofirmed by the 


Lox, ue h the Parliament, 39 H.6.34.Grazts 15. 


— 


Wee of King Henry 2: made before that he was King, is to 
Io but for Evidence, nor with Confirmation of it after he 
a bebis Deed when he was King is holden good becauſe of Re- 
i e . Avowry 58. | | ; 
nero King Henry the firſt admitted good, 38. Aſiſe 22. Grant 1. 
ball not ayow againſt a Deed of his Anceſtor, before time 
y Shree”, 12 H. 4. 24. 
eopriation by the Charter of William the Conquerour, and ad- 
od, as to the time, 7 E. 3. Quare impedit 19. and 29 E. 3.21. 
Fol king Henry 2. admitted good and 3. Itin. North. the Char- 
Hes. 1. to be quit of Pontage, was admitted good, e{/- 
. iter of / Villiam the Conquerour, of Conuſans &c. and with al- 
ed in the Kings Bench, and in another Aſſiſe, was allowed 
5 Inks See the Grant, 12 H. 4. 1a. Conaſans 21.34 A. 14. 
7/0. By the Juſtices adjudged, that Conuſans ſhall not be 
or fuch Charter, without allowance alſo alledged in Eyre. 
eie 26. Aſ.24.Connſans 5 7. 14 H.6.12. 
18.46. and 2 E. 4 21. and 24. agreed that the Charter of the 
Aris other Record made before time of memory, is now worth 
ud therewith agrees 8 H 6.4.and 19 H.6.75, by Newton, and 


| "5 | SCC XXIIL Where 


| 3 
XXIII. Where à Deed or Obligation in the third peyiemgg 
_ perſon is good. 1 bY v 
Nor by the whole Court, that an Obligation made in tat 
| ſon is good, (s) Ad emor andum that T.B. dedit J. S. 100 4 
In cjus rei &c. ſigillum ſuum appoſnit.S0 of a deed, Preſen [cri 
tur &c. and as well as it is of an Indenture, P. 8B. C. 4. J. OHR 
ſuch an Obligation made in the third perſon was adjudged 01d,40840 
and therewith agrees Hanchford, 2 H.4.10. and he faith that u e 
gationis void by the Statute of 38 E. 3. cap. 4. See 22 E.. A W- 
pay, or I ſhall pay, ſufficient words of an Obligation. 
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n 7 | 1 
XXIV. bere the Seal of the Deed ſball be fuſfcien 
4 upon an Obligation of 20l. which was endorſed ti ws 
two dayes &c.and of the firſt day the Defendant u joe 
tance, and that he was ready at the other day. Halli, the Acqui 
no print of any Seal, and to the reſt he was not ready &e,Thn” 
iſſue ſhall be upon the one, for each goeth to the whole &xgllyy 
—_ plea 69. So the acquittance without a ſufficient Sealy 
worth. e 
A Seire facias againſt a Prior for an annuity recovered, 
Oyer of the deed,and had it by the-opinion of the Court, a 
wholly bruiſed, yet becauſe it was an ancient Deed, and pt J 
did remain and alſo the Seal lately broken, it was holden a gWwanupme 
6 R. 2. Monſtrans de faits 159. es” 


* 


— —— 


XXV. Whereone Jointen ant or coparcener ſball 
panion, and whee it paſſeth by Confirmation. 


N Ote by Newton clearly, that one Joint-tenant cannot nfe 5 
V panion, becauſe he cannot make Livery, but if it be by deed 


ſhall enure by way of Confirmation, H. 22 H. 6. 42. F eoffments. l 


A Deed of Feoffment, which hath alſo the word Confirmation i 
ſo uſed, as the party will, but if he once uſe it as a Feoffment, Ranges 
ver after uſeit as a Confirmation, 21H.6. Feoffments 102. vidi M 
Martin ſaith, That one Jointenant may enfeoff his compamm ;, 
eaſe and releaſe in his poſſeſſion. Paſton denies it, and faith, 1 ci! 
but an extinguiſhment of his right, for the Land doth not pals, M7 , 


. 


* — 


. "Parcener may enfeoff the other by Livery, and the Land ſhall paſſe, 
be vouched, 10 E 4.3.17 E 3.46. Counterplea of Voucher 41. 


wwareener granted her moiety of the Advowſon to the other, this 
pant, and may be aver red good without deed. 


112 
— 


lere 4 Ferff ment, &c. ſhall be made to the King by 
dead enrolled. or by hum to another , where not: And of 
* ift of Goods to the Ring. a 
ver, If I make a deed of Feoffment of my Land to the 
8 ul deliver it to him, or deliver the ſame into the Exchequer, 
ig bokerer, the right of the Land is in the King. although the deed 
ume 10 d. The ſame Law of a gift of Goods, which the Court gran- 
be held clearly that a gift of Goeds to the King is good with- 


1 ö 
3 
4 


„ 
'3 * 


11 37 8.6.10. Feeffments 18. 21 H.7.21.49 E.3.11. 40 40.21. 


2 


4 


ung cannot be enfeoffed by deed without enrolling of it, for 
ede made to him. Alſo he cannot be ſeiſed to anothers uſe: 
ad and wife would acknowledge a deed in the Chancery, 
eyed, no more then a Fine in that Court, by Aar kham, 5 


7 


Neef. 21.1 H. 7. 29. and 3 i. ac · 4. Car. in B. R. Ten. in tail, 
cs his reverſion by deed inrolled to the King: It was 
den, tht hough there was no Seiſure nor Office found, yet the 
ed and certified into the Chancery, did ſufficiently enti- 
Es E 4.3.14 E.4.12.6.Plow.Com.3 1. in Colthirſts caſe, ac. 
edis Land for life, the remainder to the King, it ſhall not 
de deed be enrolled, and then it ſhall paſſe 40 indie, &c. 1 
er zo. vi. 8 H. 7. 11. A Bailiff ſhewed that a Leaſe was made 
SW temainderto the King in Fee, and prayed in aide of the King, 
Tengo granted. | 4 
U [Goods to the King without a Teſtament , .or Deed, is 
A Thall have them in whoſe hands ſoever they come; and 
ich the Deviſor had to Farm, 40 A. 35. | 
Wn deviſed to the King being found by Office, is good: As a 
Verdict found at large in an Aſſiſe, but the reverſion ſhall 
yer Aſſiſe, without ſhewing ofa deed; And the King ſhall 
tape of a Contract made to a man who is outlawed found 
us reads it, againſt 49 £.3.Grants $2.49 Af. 


IR 


Sf 2 | XXVII. where 
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XXVII. Where by Livery and Seiſin mad: in one Deed th 
ſhall paſs, and where the Reverſion and Remains 
Livery 3 where by the Livery, not by the deed. gy 
more or leſs ſhall paſs then is contained in the du 


3 


ment, and where a Remainder, or a R:verſion 
by Livery. N 


EI make a Leaſe for years of an acre, and make a Feoff 
another acre, and make Livery in the other acre in the 
the acre in Leaſe ſhall not paſs without Attornment, 7 E | 
ments 22. vi. C. a. part, BeſſeſWworths caſe, the Livery is void u 
28 H. 8. Dyer 18. 29 H. 9. Dyer 33. II Eliz. Dyer 283. 1. 
362. ac. . ___ 
And by Livery of two parts of a Mannor, the Reverſion df 
part ſhall not pals, although it be compriſed in the deed, 225 
preſentment, 1. 18. A . 2. And note, that the Entry in one ace 
Entry in the whole, although it be made in the name of the wh 


hath no n Aſſ.26. The ſame Law of Feoffn 1 nth g 


” 


1 ha 


ſuch Feoffment all ſhall paſs in the ſame County, not in Lease A 
ſtopell 127. Lit, fol. 180. 


A man was ſeiſed of the Mannor of D. and Leſſee for years date 


Lands parcell of the Rectory of D. all in date, he bargains 05 


his Manner of D. and all his lands in D. but before the Hm 
an under Leaſe of his lands, parcell of the Rectory in D. ant imme 
levied a Fine of all his Mannor and all his lands in D. Ming 
in Pancet, and Anderſons caſe at Tork Aſſiſes, 1 63 3. by Dae . 
ron, that the Fine did not paſſe the leaſed lands, which woul 
by Livery, although it had not been made upon the leaſed au 
other lands. 1 
It is ſaid 9 H. 7.25. If a man hath one acre for life, anc 
in fee, and maketh a Feoffment of both, and Livery in that in i, # 
the other alſo ſhall paſs, which ſhould not, if it were a Leaſe fa 
Choke held, that a Feoffment of him in the Reverſion and l 
out putting out of the Termor ſhall be good, 33 H 6.41.3. Al 
7 E. 3. 23. Feeffments 70.2 E.3.Feoffments 78. that it ſhall no 
there the Termor paid the Rent to the Feoffee. ac. 11 H.4.1948 
But if the Leſſor for life or years puts out the Leſſee and malt 
ment, and the Leſſee doth re- enter, the fee doch remain in be a: 
E. 3. Feeffments 162. 4 4 | 
So where the Iſſue in tail recovers againſt the Difcontinuee 
ther who hath Fee, &c. 14 H.4. Feoffments 45. And where ther | 
for life, the Ræmainder to a ſtranger for life, the Remainder WEIS 
nant.in fee, if the Tenant grant his Eſtate to another and bis H 


. 
0 
1 


 Feofiments and Lee. 
7 alchough/kli Eftranger/in/the Remainder frviveth 


15 
(4 t ute 
T or of lands to two, ind delivery to one is fe 
nk of them to another afterwat 3 18 155 e 
good for all, being to one in the name an 6. bl ut a 
gent, with their agreement as a remai. x: ey td. t el 
Aryeare or life, but not without agreement, w. pb {1 1$ — A Leaſe 
. T2. 
* keys ti "5 not good, 1 5 C4. 18. without Deed, but that thoſe who 
ache Livery may difagree in pals, 45 2 0 every ranger 
is Action Paramount, without naming them 47 Contr. an 
rt ſha | not ſo diſagree," [and therewigh 1pree! 15 Onvte 
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* Phat things ſhall paſs wil hont Deed | and fern, the nine, 
Ko 5 that be exTind without "Heel," | H of | 


36 At G6 13 „ 


KAdrowſon in groſſe from one > Copareiner to another ſhall 
daß without deed ;, So of a Rent granteq fog eqpality, of partit i. 
on, and a compoſit ion to 17 ys by. turnes. to an A br, 
be 200d without deed; H. 11 H:4. Ferfſments 40. And tip 8 
land Meadow, an agreement that ſhe which hey 
125 to the Meadow is good without deed, 21 "Sap 
5 Monſt van: de faits. 72.28 H:6.2 Ai 98 2 5 
int 7opic and Pan a way tor making p artition without. deed 
11 H.4.61.44 £.3:ac;21 E:3.2 Nen, 2.19. C: 3. ibid.: ac. 
r. 3 N 42. vit e quaro. | | 


592 of kacken. and bes. 


Dower ad oftinm clefe,is good without deed, even of [ 
are in another County If they be within che View But of Don 
concenſs patris, there 9 — to be a deed proving his BEN 
Feoffments 48. Lit: g. b. ac. | | 
2 ware Impedit by th 0 Feoffee of a Mannor, to which, &c, the & | 
dant faid, that the * N * 19 0 8 did enfeoff bim of anact el . 955 
cell of c. with e ihe: that deed 0 : 
Herle, The! de. whe rhe Samet, and the deed £1 | 
teriall, ec. 5 E: 3-Feoffi {ments 73.and 43 F: 3. agrees. But where the hut 
band makes fuch Alie Who of the right of his wife, ſhe may well pe 
without recovery-of t And there it is not ſpoken of any oe 7 
22/13. Feeſfuentꝛ 11 6244 $7.43 E.. 26. 9 
It was holden that one Coparcener might grant her a of 
ſon to the other without — before partition, or after, for it M 
holden that it ſhall paſs without deed, becauſe the Grantee ul 0 
22 Deed ee be bath once preſented, vw — reſentme 
oth Hot gain e poſſeſſion bythe one Pareener other, Shay 
.of that, „A120 E:'3;,Monffrant defaitr 72. 2 
An Apprentice cannot be made without deed, for which cauſe u 
not be diſcharged without deed, H: 21 H. 6. Monſtrans de faits ue 
AM: E:4.Bar 89 contrary, becauſe he cannot ſerve him at his Wil. 
Feaſe 45 husband wife good without deed or fine 
;Coverturs; but if ſhe aſter alone 5 T erminum qui prateriù, 


it will not lye without a deed, becauſe he may make the wife a part). f 
F: 3. Menſtrans 10. 

Account againſt a Receiver, it is no plea that the Plaintiff grantedbi 
to retain for a 2 174 which he owed him, but he was 1e 


account, 11 There Ga _— and ſee 16 E.3. Acces 


in ſuch caſ ae ug a deed of the Grant to retain, de 

the Plaintiff did maintain his Writ, and 28 H:6. Bar 49. upon fuch 

che Defendant: was awarded to account without ſpeaking any nog 
eed, c. 

An agreement was betwigt the Obligor and Obligee wee 
made; Aber the Obligor ſhould retaine the money for the 1 
which the Plaintiff owed him, and it was holden a good bar w wien 
deed, T. 12 R:2, Bar 243. So in Debt upon a Contract, 33 H: 6. 48. * 


36. . 
Akenth reeſf 6f (Mantior fall paſs without deed, and wit Ic 25 

Por dur tiere the Paior jnas abridged for want of Atte = * 

H:6.26. b 4 


One Copatrener leaſed her part to the other, before 4; 
years without deed, and a god Leaſe, 21 E: 3. Partition 9.3 
17. At. e Pl: 9.21 4 e 6 If. | 


. 


8 © 4 
YC 


| Faure Daſs 


1 60 * 9 Ty or Deviſe made by a Fine. eee ed, 28 
. * T Feofſ went during the Coperture, 5 * # 


ink of, as Buylidf; that upon e cbe if- 
Lale by the agreement of friends of the Plaintiff. the 55 
ne the Land to the wife for her livelyhood , and that the wife 
Heere to him, and the Plaintiff was driven to anſwer to the 
Wife, 37 E:3. 18. Account 412 
covert do alien her land when her husband is gone out of the 
n y this is void, anda Diſſeiſin to the husband, 9 E. 3. F eoff 


go away with an Adulterer, and levieth a Fine, 1 may well 
ett e Heire of the wife ſhall have advancage. But if my 
another husband, the wife nor her Heire ſhall avoid it. 
= & The Eine is void againſt her t N where: 
fen bot se H: 43. Scire facies bye. 
fene · covert levy a Fine upon a Render, ſhe ſhall nor 25801 it, al- 
* ofþ the | ſhe and her husband continue ſeiſed after tlie death of the 
bah {But if a Scire far ia was ſued againſt the kusband in tail of his 
ik, ol 0 he Husband made default, ſhe ſhould be received to avoid ic, 
Jefeppel 13 5- But the entry of the Husband upon rhe Coun- - 
ety ſhall avoid the Fine for the whole H 6. 34. 18. H.6.27. 
16 (C101. part, 15 E. 48. 14 E: 5. A Feme-cqvert ſhall not 
1 0 r Inheritance, but when ſhe is eiamined in due courſe of 
d part, in Por tingtoat caſe, the Fing ſhalt bind the Wife and 
Fehe husband do nos enter and i voii che Eſtate of the Conu- 
Me the was examined and had power ofthe tt 
* 155 wiſe of a Feme· covert in fee to her Husband, is good, 31 AL . 
EZ Devi 12. that ſuch a Deviſe is naught. But 10 H. 7. 20. A 
ix fold the land to her Husþand;. andthe Fe off.es ought to 
5 — accordingly. But chete the Dewiſe df tie Wife Ceſiai que 
Feoffees hail make an Eflate to her husband was holden 
tal iche Juſtices, except 7 remaile : But the Wife Ceitms que wſe,. 
Aber Husband ſold the land, and ſhertceived the money, and after 
the Husband the Vendee bad a;Swhpana,5:E:4.4 8.18 E (0 I. 
| * Deviſe & 15. vi. old N: . neee e ner N 4 
eis dot good. 
de Deviſe was ſid vo be by uſage in Nabe. JE: 35 


Ty. D ſeiſed of Land deviſable, took 2 Husband , and had 

ied the land co the Husbandfor his life, and died. Waſte 
Mt egainlt himas Tenant by the Curteſie; and it was there hol- 
ns ſeifed of che land by the Deviſe. See more by che 
"EH HR: cas: 5. luch Devife of the Wife is void. 
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Paſch: 25 Eliz: in C:B: Skipwiths caſe, A > was alled 
uselibet feming viro caoperta pot uit deviſe her Copyhold 1 8 
Husband, and ſurrender them in the preſence of the Reeves, and fix 
ſons, and 2 not good Cuſtome, becauſe of the 1 
ainſt reaſon 
leitete the Husband and Wife without Deed; and dari 
verture; ſhall be ſaid be Peaſe of them both, or. after, y E: 3 6 
b Lo cs. | | 


* ay * 

* —— — — nn 99 ol | - N 
— 9 — * 1 
— : 5 o ? i TEM " ow 


4 | 4" MR WW 2 

wen hive WO up 1 7 Tent at eine: wy” 3 
all determine 4 Leaſe at Iii, and where a 41 4 
.the wil if the King + is Load. Ne 


A, Lale at Will dern Outlawry of the Leſſee in 
H:6. Feeffments 93. yet the Eſcheator ſhall not ſeiſe the 
the 2 and if he do, he is a diſſeiſor, ꝙ H: 6. Aide de Roy . | 
Leaſe at Mill ofa Piſary by the Biſhop, by whoſe death tf 1 
ralties are no in the Kingshands, and aid of the King in Tref 
6:Aideof the King 10. 3'H6. 1 LI 2. ſeems: contrary. in 9 
and that ſuch Henant ſhall not tave aid but of his Leſſor: 
of Tenant at Will by SCuſtome, cc. P: 1 1 H: 6. Aide of cbe K. 
And although that 12 Leaſe is determined, by the — 
yet in pleading againſt a ſtranger in Treſpaſſe, it needs not tof 
life, 10 £:4. Replicatias g 4. 27 H. 8. 34. 4 H: 6. 2.33 H: 6. 37 | 
491.21 H 6.38. Tenant a Wil ſhall not bare aid of his Lal 1.50 ; fe. 
Dyer 258. 22 E. 4. 28. . 1 
Ic was agreed that Tenant at Will ſhallnot cut under-wog ds deen 
:icenſe, 2 E.4.26.i 7 _ k 
Viiai E:4,5. ſeems contrary, vi: 12 E. 4.6.8 E:. 7. he canoe 
der woods, if not by Cuſtome;per Lit: quod nota, and by l 
mon Law, Waſte did not d a hin: So by that Law be 
cut Woods. *. 
If Teaſe a Mannor at Will to which Common is appendant, 
in - Beaſts in the Common to uſe it, it is a determination 0 
40. So if | ſell Trees there growing, as it ſeems by chat t 
— ſhall juſtifie the Entry into the land for them, & 35 Home 
Vim9.34.13Ht7.13.) If Tenant at Will be diſtrained for hi 
arreare, and his Cattell impounded upon the Land, it is a dete mim 
of the Leaſe, anda leaſe at Will may be determined by comma 
The Leaſe ſhall be at the Will of each party, and therefore if it 
the Will ofthe Leflor; that word (the Leſſor) is void, for the I 
Jo!ſhall leave it at his Will, AM. 20 E: 4:9, and becauſe ſe ſuch Ke 
ſuch — the Leſſor ſhall haue Treſpaſſe againſt him, ſo as if 


. hrt lecke at c Will annor grant 0 over his Eſtate, 12 Ed. | 


11 X# . l acc. 39 H.6.18. A Leaſe at the will of the Lelſee ot 
555 void; for then he ſhould have a free hold without Livery 
16 63-4 Leaſe at the Will of the Leſſee with Livery is an citace 
if without livery. 
it ſufferance ſhall take Cattell damage Feaſant , and main- 
"if the other plead not guilty; hut if he plead ſpecialty, the 
jor make title, 4 H. 7. 3. Tenant at will, 10 H: 4 2 E. 4. 6. acc. 


. Tenant at will by cuſtome, ſowes the land, and before 
ll not do his ſervices, the Leſſor enters, the Leſſor. ſhall 

h * not the Tenant at will, 

1 1 ſhall preſent to an ad vowſon, if the Leſſor will ſuffer him, 
1634 and che Leſſor ſhall not put him out, after the Land is ſow- 
5 H. 6. 29. vi. C. 5. part Olards caſe, 

7 by aſeth by Patent to bold at the Will of the King; rendring 

n bequer, the Leaſe iz at the Will of che King only; 8 E. 2. 

Dane 169.42 4. 22. 

Ho at will is good, but not to Tenant-at ſufferance 5 
416 4c. 21 H. 6.37. 27 H.6. Releaſe G. ac. Lit 107. PI 461. ac. 
0 * 8. by Haſſey, That Tenant at ſuf. rance hath a fee in law,. 
N 8 terminum qui pretert , lyeth ag inſt him, which is a 


Fi tg 


"=, becauſe he came not in fiiſt by title, vi. Plow, (om. 13. 7 
76. Br. Treſpaſs 365. - 
Will be put out by a ſtranger, the ſame [hall not deter- 

+ bf the Leſſor , yet by his entry, the freehold is not re con- 
= Leſſor, 38 H.6: 27. But if the Leſſor releaſe, ro ſuch a Diſ- 
bu wrill is determined. 

Bre lf upon the entry of the Leſſee, the Leſſor ſhall not 


aſt a ſtranger , becauſe the poſſeſſion of the Leſſee doth 
1 in his Leſſor. | 


= 
2 — 


” - * — — — — 
* a 


2] fo and 14. i. Treſpaſs, Vi & armis lyeth not againſt Tenant 


] L | Te a man ball have 4 free - hold Ae at his own 
aud where at the will of another, and where at a cer- 
tant till J levied, or till ſuch a Tree hall grow, 


£ / 
= 
N 


ur to B. Dwmmodo ſolverit unto, the Leſſor during his 
| th Per annum, the one bath free-hold in the Land, the o- 

4 all determined at the will of the Leſſee, if he ceaſe to pay 
3 Eü3: n. -Tee - The 
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The Plaintiff i in an Aſfiſe took an eſtate for le- upon 0 
the Tenant acknowledge 8 Recognizance to him, or elſe he 
to it, but that all ſhould be void: Stone, He harh abated ob 

' though the condition be not performed, the Eftateis not vc 
entry. alſo che condition is not good, becauſe it doth not exp 100 
ſhall re- enter, if &c. M. 10 E. 3: A. 163. 

Aſfiſe of Rent by grant of two markes, $54 ten marke N 
and the Defendant tendred the rent, 27.33 Ed. 3. ar E 
ſuch a grant untill ten markes levied, ſhall be but a Term," and 
the firſt © aſe, but no deed was ſhewed, proving the determing 
could not be found, 33 4 15: : verdit 42: But a Feoffment'of 
_—_ he bath levied 20 /: mak: 52 good free-hold, P: 21 E:3: 

aſe for years ſo long as fuck a tree ſhall grow is 
it is 1 That { Leafe fo long as 7: ſhall live, is but a 79 
without Livery,14 H:8: 1 2: But a feoffment ſo long 48 T: 
ſuch a tree ſhall grow, is a good fee, 27 H:8: 29: 10 E:; 
where a Feoffment is made. for years, the heir ſha haveit it al 
of his Father, 1: yes Aſuiſe: 197: 8 H: 4; 13 E 1 
H: Bur | N 


WR * * n 1 


— 


K 


v. Where a man may enftoſf bis wiſe , and where © 
a ſtranger to a ſetue Covert, is good, and of th 
the Husband alone , the e being upon el 


Feoffaent to the wife at the Church dore, of land u 
good, notwithſtanding the marriage,before eren 
mont r 47. 2 5 * 1 3 

See 4 H:7:4: That hee cannot by any means enfeoff ' 1 l 
Marriage, anda feoftment to the wife Poft fidem datam, & 
copulam habitum, is void, alchough i it be before the m. inge _ 

Efes, 1 17. i 

Perkins 40 contr. That at this day, ſuch a ſcofnent! is 
day after 5 e ſolemaized, a man cannot enfeoff hs 

Fiſher ſaith, That a man may make a Leaſe to a — 
the remainder to his wife, 4 H:7:4. 

Where the hutband and wife acknowledge th —_— 
fine, the Rendor ſhall be received to t 
the wife, becauſe the husband cannot give bis right to bi 
3: Fines 87. 

Note, Husband and wife JoyntTenants, the el 
feoffment of the Land, although the wife then, and at all 
* the land, and will not wgree to it.,- 21 Fl lin 
4 | 


= - hy a 


Pawan adage, df 


F<: D 
ö * 
4 ee ** 19 £409 
' * 


ye by the Habendum, or Reſervation , the Eſtate pre- 
He changed, altered, or enlarged. | 


7 0 a Lap and the bene of bis # holy. Fan to bam and 
1 6 Froffments 35: Finc grees, whete land is gi- 
04 wife in taile to have to them _ their beirs,or to the 
ad, for eyery Eſtate may Þ: ſaved; otherwiſe i ir id, where 
Ain  frank-margiage Gg becauſe 75920 no reverſion is in 
ee Ui dere n 5 @ fee, prelently, 4 4 E320 
id Per/ey ſaith there, That a 11 in fee to have in taile is 2 
121 H6 and Perkins 35 contrary, and hee 15 haye taile, 


Az 


tdrbe husband and wiſe in frank · maxria bave to the 
bi hers, che wife hath but an;eſiars. bo (5.4 5 Hs 22:45 


5 2E 2 Feoffments 94 13 ll orguedoy 63,32E 1 T aile 

4 the Habendum (hall be void, becauſe conrrary to 
and doth deveſt an eſtate given, and ſo it. (hall be frank- 

kee eg | 

46) ul: vin Com. Bench in Webb & Potter: caſe. The deed was de» 


ii and in Liberwm mortagium lohanne- filie ſus habendum 
3 ; | eredibus ſui; in perpetunin tenendum de Capital: B. A 

and 9 E:3: 13 E; 1: vide 25: 3 H:4 by Hil,vouched that 
Maak. marriage, and a difference taken where a remainder 
arriage is limited to a ſtranger, and where to one of the 
r judgment, it was reſolved by the Lord Dyer and all 
in that it was not frank marriage nor taile, but a fee-ſimple in 
45 ad the old books denyed for Law, for here was an expreſſe 
e to the Husband , which all not be contradicted by a 
od the husband had the whol Eee and the wife $5354 
f grant, were not the words of frank marriage 

n Js ls; berugs mortagi um cem 41 ohavne e mea in che 


info marriage Habendwm to them, and 10the bel of 
$15 pood frank-matriage, vi.guard 1162 


E:1 | 6. Ha gift take once: 
12 — 21 5 Reyerſion 23 ( 1 


| be Dongss, the, eſtate ſball not 
ul ,decauſe i once took 882 in the 


2 4 . Hahendams to R; for life, er to 


che death of R.: ſhall have to bim an 
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Feoffments and Leaſes. 

731 but a gift to two, to have to one alone is a void Habendum g 
Taile t. s "2 

A gift in Frank- marriage, or in Frankalmoigne, rendringReg 
it ſhall enure, or ſhall be void, ſee 10 A. 26. 13 H.4. Meſne 1 
may be upon Frank- marriage, but ſee 4 H. 6.22. by Martin 
ſer vation is void, 26 A pl. 66. acc. 4 

A gift in frank marriage, tail, or fee, to have for life,is voi 
nerall gift, to have for years ſhall be good 19 E. 3. Taili 1. 0 
is where it paſſeth by Livery, for by ſuch generall grant ofant 
hath but at Will, yet by ſuch generall grant of a Rent charge® 
a free hold as it ſeems, if there be not ſuch an Habendum us mit 
tain, 7 Ed.3-eAf132- And Q ere if there be a differente, wl 
who hath an Office, granteth it; and where the Lord make wi 
without limiting any Eftate, &. 38 
The King grants a Mannor, to have Simul cum anoth 
or with an Advowſon in groſſe, the Advowſon nor the 
ſhall not paſs :' Otherwiſe hs If I grant Manerium dr Dirk 
rio de S. quere, for Paſton hel it all one, 9 H. 6.7. 

A Man leaſeth a Mannor for life, ſaving the Advowſon benin cut 
afterwards — the Mannor, Habendum cum advocationt ju, 
ſeems the advowſon fhall not paſs; 38 H. 5. 49. 43. and 44 Baton 


< 
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of a Mannor with a Hundred, or other Mannor ia the premillgut | 
Deed, is good, 8 H.. 4. grants 42, 5 1 
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V II. By what Name a man ſball take a Feoffment, 4 where 1 
he is miſenamed in his proper name , aniline | 
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Man pleaded a feo ment of the Mannor of D. and the mee 
1 the Mannor of S. and void, as a feoffment to J. S. where! 
T. F. but good, where ſuch a Deed'is I. B. and he ſhall pleabit 


to his name. if be be known by the one or the other, or be N 
- he didenfeoff him by the name, 1 H. 7. 29. Feoffments 30. an 1 
ſhall not have two names of Bapriſme, ſee 9 E-. 3. Feoffments, 74:% 


16 Feoffwents, 28. and there it ſhall not be averre d per names, AF 


Sir-name, 9 Edw.4. grants 23. and there ſee a recovery by 10506 
where it ſhall be averred per nowen. | _ 15 
A gift to an Abbot and Covent is good without more, ſo u, 
Church 

acc 


of P. the parſot bath fee, 11 H. 4. Fefe A 


Land give to a mon and his firſt ſon begotten, this is void 
not born before, but if he be born, he ſhalt cake j-yatly, (STM: 
man-and his fi:ft wife, 18 E. 3. Feoffmenrs do. "1 


q  Feoffments and Leaſes 
Arto the Son or wife of J. S. is good without any other name: 
She fuch at che time, Af. 30.E.3.Feoffments 64. as a gift to the 
£18. who is dead at the time, 11 E. 4. Age 25. 
led a Releaſe to her by the name of Mariot, Mowbray con- 
the might plead that Deed, if ſhe were known by the one 
he other, Finchden, contrary, but if it were confirmed by the 


fariot, the fame muſt be ſhewed. See the gift was to J. and 
is wife, ſo as there needed no name of Baptiſme.. Zuere 46 


wen to . the Remainder to the Monks of the new founda- 
ling, and becauſe oy had not a Prior at che time, the right 
g till the Prior be made, and then the Leſſee ſhall have aid of 
31 E. 3. Aid 37. and in ancient time a grant to ſuch a 
did ſettle in the houſe, but a grant to two of the beſt 
och a company in Lendon, who have not a Corporation, is void, 
of London cannot preſeribe to- make Corporations, 49 f. 3. 
er in Tail to the heirs of T. and S. is a Joint-tenancy in 
bey be now heirs, and if to A. and to his heirs, and to 7. this 
el Right, 24.38 f. 3. Formedon 18. 
so Parceners alien, reſerving Rent, they are coparceners, and 
weleiattenants of the rent, 38 E. 3.32. but where the remainder is en- 
wkdw teHeirs of 7. FS. and T. N. if one hath iſſue a Son and dieth, 
atheotherdiech, his Son ſhall not have any thing by Fixchdes, which 
een 30 A | ä 5 | 
—AndifaRemainder be intailed to the next of the blood prerorum of 
n , bath two Sons and a daughter; and the daughter hath iſſue 
Tetime of the gift, and the Sons not, the iſſue of the daughter alone 
Ahe kde Land, although that the Sons have alſo iſſue: before the re- 
wander fall; but a remainder limited hæredibus puerorum, ſhall be to all 
born when it falls, Pere if one hath iſſue and dieth before the 
have any iſſue, ſo as he is heir of . and it ſeems to be all one, 
. Drviſe 14. "3h Fa 
fiainder in tail to 7 ſon of 7. begotten of the body of ?.Cangy, . 
Nhout naming the wife; But in a Formedon ſhe ought to put her 
%. 18. Feoffments 64. x 
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M » Where a Feoff ment by a Letter of Atturney ſhall be good, 


4 


n Br . | ” 
0 Where be doth mot performs bis authority, and of a Leaſe 
5 e off ment b, Batirff, Steward, Deputy & c. 
make a Letter of Atturney to enfeoff T. upon Condition 
A eeliver him Seiſin without condition,, the other may well plead, 
. that 

6 5 
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510 Feoffments and Leaſes. 
that he did not enfeoff him in manner and form, A. 1 1. H. 4 
- ments 41. See there, a Feoffment well made by Letter of A 
deliver Seiſin, without any deed of Feoffment. _ - 
© Alfo theLivery upon condition is void, when the Letter of Under | 
was to make it ſimple without condition, 12 4. 2. But if the Iam; 
Atturney be ſimple, and by word the Feoffor command him tod 
Seiſin upon Condition. are, if the ſame be Countermand anditfn Wh j 
not, becauſe” he cannot have an authority without deed &. 26 Af 
35 A(.6.38 AV. of the countermand, vide 34 H.6. Admiziſtr,y, 
A man makes a Feoffment in Fee, and a Letter of Atturney, to line | 
| 
| 


Q . <4 5 g 


Seiſin, and before that done he becomes deaf and dumb, hy 
- may be well gathered by ſignes, that he willeth that the Feger 
made, for which, Livery was made afterwards, and it was adjudpedo 
25 Aſſ.4.Feoffments 84. | by 
A. made a Feoffment to T. with.a Letter of Atturneytaah 
to make Livery of Seiſin after the death of A. now Liveryamade 
life of A. is a Diſſeiſin of him, although he agree to it afterwards,u 
38. Feoffment SS. ieh conceived that here 7.was Tenant at Wille: 
if he had entred by the Commandement of A4. 18 H. 6. 16. M 
after the death of A. ſhall be void, 1 H., 8. W 
He who makes Livery by a command is a diſſeiſor to himwholath 
5 Paramount, as if a Bailiff make Execution by a Wartitt bei 
Diſſe 


- ba 7” a 
DD,, 


a. 
- 


Diſſeiſor to a ſtranger who bath Right, 10 E.3. 4fiſe 162, butt: 
diſſeiſe B to my uſe, and I command (. to take Seiſin forme, Ale 
will lie againſt me, without naming him, 35 A. 2. ** 

It was faid, that a Bailiff, Steward, nor the Commander of aPtiory, 
could not make a Leaſe of the Freehold, but well they might by Copy of 

Court. roll, LM 19 E 3.Feoffments 68. N 

A Feoffment and a Letter of Atturney to make Livery to J. akerwats 
the Feoffor doth race the name of J. and writes A. and ſayesnothing,the 
Atturney makes Livery to A. and afterwards the Feoffor doch ag de 
it, this is good &. 35 4.6 26 4A. 39. 75 

Livery made by Atturney after the death of the Feoffor is u 15 

7.8. but a Deed delivered after the death of the Grantor ſhullbe a 

j 
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44.8 H. 6. 28. 
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IX. What shall be ſaid 4 good Livery and Sciſin, a »d when i 4 ; 
eth not, and-when Livery is good wit hin the view,and it „ 


A Feoffment te a woman at the Church doore, of Land with ie 
View is good, 38 E.3. And 4 | 
If the So n do give back the Land to.the Father inthe Churd, BÞ 
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Feoffments and Leaſes. 711 
1 the Facher being in poſſeſſion, it is good, 41 E. 3: Feoffments 5 3. 


"If. Feoff went 5 88. | | 

1 i do deliver a Charter of Feoffment to me, being ſeiſed of the 
eie and prayeth me to deliver, him Seiſin of the Land, and I do 
TSF tim back the Charter, without ſaying any. thidg, nothing paſ- - 
"ke if 1 deliver it back expreſſely, in the name of Seiſin of the Land, 
ae was it adjudged, 7. 43. E.3. Feofwents 51. 
"0 1 Aſ13-C:9. par 137. 27 4.6 1.41 f. 3, 17.6.3 H. 6. Br. 
4. If a man deliver a Charter of feoffment upon the Land. 
n do amount to a good Livery; But if he ſay, hold and en- 

c according to the Deed, it is a good Livery, if he after deli- 

open the Land he ſay, enter and enjoy, it is a good 

r {allard and Callard; Caſe was this, Standforth. Eaſte- 
nog an eſtate to my ſelf and my wife, I do give thee my Lands, 
dos the Lands adjudged it did amount to a Livery. 

Air Di eifor wave the poſſeſlion, and the Diſſeiſee claimeth the 
ly fiſfcient words, or other matter, and the Diſſeiſor being upon 
eber a Deed of Feoffment of that to the Diſſeiſee, and he de- 
et him back again in name of Seiſin, this is a good Feoffment, 
e 42 E. 3. 18. But if the Feoffor be not upon the Land, it 

the other hath but af eſtate at will by ſuch delivery back of the 


516. 
k, doth deliver to B. a Deed of Feoffment of the ſame 
iſe, and nh, Habeas & tineas, according to the form Cc. this is See callards 
bows.) 2 although he doth not go out of the houſe, but dieth Caſe before.” 
tiere, 27 Mf.61 Feoffments 85. this is if the Feoffor do not claim the 
Inedold afterwards, P. 11 E.3. Aſſiſe 86: 11 4/7. 43. 
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dere Feoff ment by Dureſſe is void, and of non ſanæ 
memoriæ. 


37 2 


{ AKeoffment made by Dreſs, is void, and an entry by ſuch Feoff- 
atis a Diſſeiſee to the Feoffor, 41 E. 3.9. 9 H.. 25. contra, and 
Ai keoffor at large, after do releaſe, yet he ſhail have Aſſiſe, 15 C. 
11 | oF 
Mani of "on ſave memorie, maketh a Feoffment , and takes back 
life, he is for ſo much remitted, 23 4/4. Feoffmenti 44.vide F. 
md 35 4.10. 
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 Feoffments and Leaſes. 


XI. Where a Feoff ment by a Termer, or Tenant at Wi . | 


he like, (hail be ſaid a Feoffment, and of what v1 an 
where a man ſhall hade a Freehold and Term together; 


II he who holdeth of me in Villeinage maketh a Feo | 25 
ſtr r a. 


anger, this is a Diſſeiſin to me, although it be good betwixtthe; 
ties, and it ſeems that he might make a Feoffment is no Plea S 
upon ſnewing the ſpeciall matter, H. 14 E. 3. Feeffments . 
Vide 23 H. 8. 7. and 25 H. 8. If one leaſeth Land to 7.$, r W* 
where he hath nothing in the Land, rendring Rent, che Lech 
and payeth his Rent; the Leſſor is a Diſſeiſor. Quere if la 
— ſole Diſſeiſor by bis Entry. _ 
21 E.3. Receits 131. If the Guardian aſligne Dower wherethewbis 
not dowable they are both Diſſeiſors, as to the Infant. Yide A 
149. 16E 3.8 Aſiſc28.The Guardian of an Infant made a feige 
the heir brought Aſſiſe without other Entrie. $45. þ 
If one enter and occupieth to my uſe, his Feoffment is a d 
8 E. 3 Aſie 149. 2 _ 
Two Coparceners alien by Deed, the one being an Infant, ne 
Guard of the other, and alfo ſealeth the Deed, yet this is holdenaDiſl 
fin to him by the other, 8 E.2. Af. 394. ” 
A Formedon upon a gift of Tenant for years, or for life, I HH 
good iſſue, that he was not ſeiſed of ſuch eſtate whereof he mighti 
a gift for him in the Reverfton, but it was againſt every ſtranger, 1883: 
Hue 36. 5 
Leſſee for years makes a leaſe for life, Remainder for life & nf if 
he in the Remainder enter, he is a Diſſeiſor, 50 E. 3.22. 43 f. N W- 
ſin 5, | | 
mo 10 65 Leſſee far years or at Will, by his Feoftment was a Diſſeiſorude 
fu 8. if the Common Law, 10 E.3. and the Freehold is in them, 12 f. 412 
King aliencth The King, after that the Ward was of full age, and before Livery me 
my Lund io one a Feoffment to a ſtranger, the heir ſued his Livery and avoidedit, . 
ge — &b, be Out having a Scire facias &. T. 7. H. 4. Liverie 23. 4 
gy ora — If Ceſtui que gſe, occupie the Land at my Will, and makes Ant 
zue of 1 H. 4. his name, this is a Diſſeiſin. Qsere, if I give power to my Leg 
6p 8. I ſhall Will to make a Leaſe, if the ſame be a Diſſeiſin &c. M. 12 f. 4% Wh 
have able di- If a Termor holdeth over his Term, and maketh a Feoffment, and g e 
anager,20 K. . be twenty Feoffees over, yet the Aſſiſe ſhall lie againſt the lilt el 
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Able 467. ac. 44 E. 3. Attainder 22. the Lord F ur ni falls Caſe. 


If Leſſee for years leaſeth for life, and the Leſſee dieth, the A * þ 
ſucceſſor ſhall have Terminam qui preteriit, and the Reverſion ij n 
7 E. 3. Iſue 7. 3 3 

A man makes a Leaſe for life, and if the Leſſee dies within . 


v4 


.Q.\ Fenffmentoand Leaſes. 113 
122 that his Erecutors ſhall hold over the Terme, this is good, 15 


C — — — — — 


— — — 


I bere 4 Feoffment ſhall be intended 4 Fee, where a Free- 
11” hold oniy, and where made void for incertainty. 
n | 
Inc 5c ſuppoſing a Feoffment to the Husband, and the Wife 
= it ſhall be intended a Feelimple, although it be not expreſ- 
er doch not ſurmiſe the contrary, P:8 E: 3. 24 Brief 448. 
ie lite voucheth his Leſſor, who doth him revouch, ſuppoſing 
tedidenfeoff him. and took back an Eſtate for life, and good, with- 
| rlayin that he did enfeoff him to him and his Heires, for that is inten- 
i EYoucher 152. 
>haObligation is good which doth not expreſſe to whom he is boun- 
x ihe knowledge in the Deed that he oweth to T.&c.2 E.4 22. So 
thepaying to the Obligor, it is good, 4 E:4.31. 
ie which is, Noveriat, &c. me I. S. relaxaſſe, &c. omni mod: 
a gau idem B. habet J. S. is void for the nor- certainty, otherwiſe is 
tofanObligation, becauſe that is ſeverall, 14 E 4 2. 
Ae and C. & bæredibus, without ſaying (uit) is but a Free- 
wr Mae they have Warrant to them and their Heires, 19 H:6.73. 
20 4,49 5. otherwiſe it is of ſuch a Deviſe, 20 H.6. 38. 
Abbie Y Remainder ha edibut, not (ſuis) is but a Freehold, 20 H. 
50A Reminder limited to the Heires of T. is a good fee, without ſay- 
ulto their Heires, 20 H 6.39.9 H. G ac. 
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IVV. Where a Feoff ment ly the Quecn alone fhall be good, and 
85 bow, and where her Leaſe, or Aion brought b ber alone 


Fg areaton of a Feoffment of the Anceſtor of the Queen, prayed in 

elbe King, and vouched the Queen, and good ; alſo might 

Lent of the King, and afterwards of the Queen, if ſhe were in 

Bd, by Briar, who ſaid, that the Queen ſhall do all things per- 

as Bi, Sake Leaſes, Feoffments, and ſhall be bound during her life, 3 

— Ur; ot che King 32. And ſee a Leaſe of the Queen for life, H:46. 

lu » And an Annuity granted by the Queen, M. 9 H. 6! An- 

> Queen leaſeth for life, rendring Rent, the Leſſee ſhall have 
Deng E.;. 42. | 

| ek. 27.6. 19 E 3. Quare Imp. 146. The Wife of the King is as 

ez cempt from the King, and is of ability to grant or to pre- 

U u u ſent 
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* Feoffments and Leaſes. 
ſent to an Adyowſon.. Bur in ſome caſes ſhe ſhall participate o 
rogative of the King, and therefore vi 18 E. 3. 32 24 170 i 
a "MR 


preſentation is no bar againſt her, | "99 
If the King confirmeth the Gift in tail of che Queen, the Do 
have aide of him without words of Warranty, for the Gift of tg 
is as his Gift: And it was faid, that the Queen Purehaſer thaw 
as the Feoffor held, and of the fame perſon, M. 9 E.3. Ade 
80. 8 ; IP * 
Annuity brought againſt the Queen, who granted an Anm¹,ã 
de quadam ſumma Were for her Dower, out of the great M 
L. So where it was to be taken out of an Abby, 9 H: 6. 1 3. andy, 


8 

— — — 1 
XV. Feoſſ ment upon Condition, and where the Fee Mu 

Livery, and where by the Condition performed wild, 

ard where it is upon Condition without ſpeabiag 

Livery made, and of Feoff ment, Cauſa mati 
locuti. | as 


- Deed was of Land to 7. for twenty years, and that after the wy 
A ty years T. and his Heires ſhoutd hold for ever by twentypank 
Rent; It was holden that if the Grantor within the Term A. the 

Wife ſhall have Dower, and his Heire ſhall be in ward, for the Freeholll# 
is in him untill it doth appear that the other agreeth to theene dr 31 
E. 3. Feoffmenti 119. FACE | 

The husband leaſeth the Land of his wife for years, andin of the j 

Terme makes a Confirmation in fee upon the Livery, he expreſleth the - 
intent, that he ſhall have but for the Term, yet he hath fee ben 
Condition is not expreſſed in the Deed, and it conld not be ſoun νι 
a ſimple Confirmation was ſhewed. 17 Aſſ.20. But if a Feoffmenthe, 
Livery abſolute, but ſpeech that the meaning is upon Condition, ith 
the ſame ſhall be well found; but if the ſpeech be before the l 
years, or if the ſpeech be, that I you enſeoff in ſurety of the pay 
twenty pounds, and after at another day a Feoffment is made; th 
ſimple Deed, although the Feoffor hath paid the money to the ul 

yet it ſeems he ſhall not enter, for it was enquired if ſuch ſpeech 

the time ofthe Livery, 34 Aſ.1.4ſ.311. * +2 OO 

A Feoffment Can/4 matrimonis prolocuti, ſhall be averted 

though that an abſolute Deed be thereof afterwards made ; bu 


on 
* 


Speech be of a Feoffment with a Remainder , and an abſolat i» 
made and Livery upon it, the ſame is no Reniainder, 34 Af. 18% 
Freffments 114.03 8 E. 2. Entry 78 vi. 4. Mar. Dyer 146. . 4 
A woman made a Feoffment Can/a matrimontito F. who mut 
aſtet ſhe died, her Heire did recover, and in 4 Aas tdanorſſor iam 
Husband, 13 E 1.Feoffments 116. 2 4 1 


CY 
* 


Femme and Leaſes. 
0 madeT Feoffment to T. being married Canſs mati 
Condition, and aſter the death of T. ſhe well entred for 

on droben, 41 Af 13. Condition'r7. 
woniꝭ well maintained by the husband and wiſe a int 2 
ſpearethrchat the wife cannot now mikery him,” but bätzufe 
« abſolute and it appeared thatthe had received forty 
— land; ſhe could not have the averment & c. 8 E. ⁊. 
ok any ac. vi. 41 B. 3. 6. and 19. 4. Ma. Dyer, where 
eſſe conſideration in a Deed, another ſhall not be àverred, 
-ablotute, and no conſideration is expreſſed,” a conſiderate 

+ Deed may de averred, C Lit. zo, £ 

e man giveth land to a woman, Cauſa matrimonii, and alter 
kh her, the Gift thereby is not defeated, AT. 5 E. . Cui in vi- 
145 will not marry her, he ſhall not have 1Marrimonss prolo- 
205. F. But it ſcems char Writ doth not tye upon a Gift in 
\de N = upon Coridition that he call have peb if he be Mer 
10991 difturbed, he had an Aſſiſe without re-entry, 10 E: 3. Aſſſe 
8 jurit clamat 20.12 E:; Voucher 265.Lit.$1/ett. 350, 
upon Condition that if he hold the land peaceably tif 
he Eſtate ſhall be void, and within the term the Feoffor 
Ke effiontp's ſtr by fine, the Teuant attorneth, this is 


| 2 71 See the eoffitient was in ſurety o the term of 
nd che opinion was agaitiſt the Grantee of the Reverſion, 
ec ws Tenant after the attornment, & within the term, was put out. 
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King, 
. > FO 
Wir 18 05 20 vo ah 25 a 
c 6 1101 im ga, atk e 8 
it by aFeoffment a frer 9155 ch. 
Foffmenc of fo ſeiſod for primer mera — or for {Alienation 
. And Frowike conceives that the Seiſure of the King, 
, of a Prior Alien, or for a Eine for Alienation , ſhall 
y Feoffment of them made without his licenſe; and upon 
nſe to alien ſuch lands, he ſhall not alien untill the Kings 
moved. But a Feoffment ofa man outlawed in a perſonall A- 
0d, and [the King ſhall not have the profits afterwards , other- 
| 80 mÞþr years, 21 H. 7.7. 13 eAſ:59 H.6 20. ac. 
KEentreth after Office found of a Tenure for the King before 
1 Adieth, his Wife ſhall not have Dower : Otherwiſe it is 


Uuu 2 of 


of an Entry before Office,4 H:7. 1. Dower 18. And there Fitz, * 
the Peoffuent of the Husband in the laſt caſe is good, and ſhall 
defeated by the Office after found, but it is not ſo in the book. at 

' Scbard conceives, if it be found by Office, that he who hath 
lite, died ſeiſed in fee, and held of the King, beben he in tha 
might well make a Feoffment of the Land during the polleſſion ct 


King, becauſe the King hath not cauſe to ſeiſe upon the matter 
wiſe it is where Livery ought to be. But where an * 
a Feoffment ſhall be good after that in Chancery, before a Wit 95 
charge ſhall be to the Eſcheator, yet before that the King (hall ht te 


profits, becauſe the Wer le main is to no perſon certain, N 
66, 8 5 
If elle for 8 on Condition commit Felony, and after 

fore the King hath ſeiſed, the Leſſor entreth for the Condit 

the ſame is good, oil if the King had ſeiſed: But, { 

that for the Condition broken after the Exigent, that he . — 

27 A. 5 o. And that after Seiſure he ſhall not enter, 5 E: ae 

27 
7 4-E.4+ 23. If it be found by Office that the Kings Text is i 

of ſuch lands: if another hath rent out of the land, if he grant the fe 

over, the Grantee ſhall not have the Rent, but by Petition to the King, 

So ifa Condition be broken, the land being in the poſſeſſien of the King, 

there can be nd entry for it upon the King ; And ſee 4 E: 423) io 

land is forfeited to the King, he ſhall hold it * 5 


o 
* — — — — — 


XVII. Hom the form o Foleading of a Feoffment lt, 14 
the Pleading of F 4 grade by Ceſtui gugule FX 


Ee 35 H:6.63. ofa Feolfiment he ſhall ſay, In his Penefr wet 
Qundor Leaſe for life 5 of Freehold. © "4a 
01 pleids E Feoffm nent of Ceſtai gue „in Bar thay* Fell ple! 
420 e and did Him enfeoff, if it void þ | 15 
tate, as that he was within af , impriſoned, #t. th Nt 10.0 
ledge 9 6 15 6-Verditt +» 
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+ Where 4 Refervation of a Rent by Deed Poll upon a Feofſment” 
Hall be good, and where it is not good without Deed, and of 
Advomſ ou. N 


r SOEFSASESTRFSTS TS 


Joey Veedbham and Littleton, that a Rent ſhall be well reſer- 
— upon a feoffment by Deed Poll, for by the exceptance of 
tze Liyery the feoffee. hath agreed unto the Condition, & c. 
E Faffwent : 14. Dauby contrary. 

Although the Deed of feoffment or confirmation by which the Rent is 
nel be indented, and the one ſeal one part, and the other the other; 
Moo for ſpeaketh all in the firſt perſon, it is bis Deed onely, and 
Allee ſhall not be bounden, and the Reſervation void by Danby, and 

ö 3 of the Court; but if it be, This Deed witnefleth, &c. 
oth parties, 35 H.6.33- Effoppell 88. ; 

man who recovered Dower, granted all her Eſtate, and made Li- 

| theland, rendring Rent without Deed, : 45 E: 3- Scire fasi- 


Min a manner agreeth, that a Reſervation of Rent upon a feoff - 

n Heek poll ſhall be good, with theſe words, Ia cujus rei Teſtimo- 
a the feoffee hath put to his Seal: And upon a Gift in tail, it. 
o pood without Deed, 8 E: 48. Feeffmenti 244 

uſe entreth and Leaſeth, rendring Rent, this is a void Reſer- 
un ide have not a Deed of it: As a Reſervation- now upon a feoff- 
Ne, tor the Reſervation is in the feoffees, 5H: 7. 5. Feoffme nta 


+ Gy : TY WS | - ; . - 4 

* SDolden P:2.1 ac: in the Excheq uer Chamber by all the Juſti- 
ed Sheff/id and Ratiiffe caſe? That if Ceſtui que uſe makes a 
dr years, that he convey no Reverſion: And upon ſuch 
Leale : 


 Feoffments and Reſervations; © 
Leaſe reſerving Rent, the Reſervation is void, unleſſe it be by Deel ; 
dented;vi.21 H.7,25 8 H.7,8.27 H:8.13. ac. 3 it 
A feoffment of a Mannor reſerying one acre, and Adyowſon 


dant, it is good without Deed, as it ſeems, for the Adyowſon die, 
main appendant to the are, 3 E:3.66.Livery 7. I 


— 


11. Where 4 Reſervation . be of part of the thing ? wry 
| F part of that which paſſeth by the Feoßment, and 10 7 
ſervation ſhall be of be hole "IM 
| . 


TD Y a generall Leaſe of Woods, all paſſeth, but the Leſſor mayy 
Bene the great Wood by ſucha Leaſe dy word, 22 E:; N 
Os 1875 | | . 6 . 
: A man giveth all his Tenements in D. except one Chamber mhere bin 
ſelf lyeth, the ſame is good, it E:3.Afſ. 86. | 2 
Note, if a man hold of me by Fealty and Rent, and I do gehn 
all my right in the land, ſaving the Rent, I ſhall have the Fealtyalls, bv 
cauſe it is incident to a Rent-ſervice, and the Rent is ſaved ſuch#it wm 
before, 11 £:4.11.Releaſe 16. So if I grant the Rent in that caſt; ſai 
the Seigniory. But if he holdeth by Homage alſo, then the Grantee 
have but a Rent ſeck by the grant ofthe Rent, ſaving the Seignioty, 4 
Ao. Grant. sss. 0 | 4 » 4 
C a. part in the Lord Comweils Caſe, er. E.3.1.ac, A man m enter 
into a Warranty, ſaving to himſelf his Rent, or Wards, 2 U 
108. and ſo was it adjudged in Tuſſer and Braabwries caſe i Ad 
ſaving be by Indentu free. l eee 
A man grants totam part em ſrariæ ſue, from D. to C. a” 
molendins ; by this Reſervation the fiſhing in the Pool is not Ai 
cauſe he may have other profits ofthe Pool, and there ate n "up 
words of it, but if the Grant had been Prater ſtagnam molendin u 
_  Skiprax ſaith exprefly,; that the Grantee - ſhould: not incorme 
there. Alſo he might have reſerved parcell of the Fiſhitig by n 
words: As parcell of his land ſeverall upon a Grant of Common n 
Lands. But ich ſaid, If upon ſuch Grant he had faid , Salva WM 
7 it ſhould have been void, becauſe contrary to the Grant, 
40.316. 11597 + 311 V6; "9139 8 
A man granted unto a Prior by fine à Parfonape, ſaving to him and 
Heirs, the Preſentation to the Vicaridge, from Vicar to Vicar ſot cn 
was a good fine and good Reſervation, . H. 3. Grant: 8g 
A man gives a Mannor, ſaving to him and his heirs, one acre re. 
Advowſon appendant, the ſame is good, 31 C3. 66. Live 7. 
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Trennt aud Reſervations ” 


, 2 * +4 . q p 
E l bert Reſervation of the profits of the thing granted ſtalbe 
Food, what things may be reſerved , and where the Re- 
hah | ſervat ion shalbe void. . 
* 


confirms the Eſtate of his Tenant, ſaving ancient demeſne, 
T ah Rent and ſervice; nothing ſhall paſs of the Services, 33 H. 6. 
Ale fone of the Mannor of D. ſaving two acres, through which 
1 pielmuyes to carry and bring my goods from the demeſa Lands. Hi“, 
"4 midier agreed , That the Feoffor ſhould have that way, becauſe my 
Aus profit of a Mannor &c. T. 20 E.3. Admeaſnrement 8. 
Nrofits of a mill aſſigned for dower, 45 Ed.3.Dower 50. allo gifts in 
ie an Formedons of them, 16 E. 3. Eormedon 29. 
knan giveth Lands to an Abbot, Prior, and Covent, Ita quad Prior & 
net habe ant omnes exit ut &c. abſque hoc, quad Abbas, & c. aliquid 
hen ſolve pralacia [ua ratione conceſrionis prædict, and good, but yet 
iſe Chall be apainſt the Abbot alone, 14 H. 4. 10. Non-ability* 
n 
Common granted for a Way upon an agreement without Deed, 15 E 
10 in * 51. 
fammnmakes a Leaſe upon condition that the leſſee ſhall not take the 
nohts, I a void condition, 6 R. 2. Aid juris &c. 20. ſo it ſeems of 
brelerration 38 H. 6. 38. acc 
dent well reſerved upon a gift in Frank- almoigne, and ſo of Fraak - 
get; H: 4: Meſue 74: See a gift in Frank · marriage with his diugh- 
naw ſibi & bæredibus ſuis vil cuicunque aſtignare voluerit red 
6 anda good Frank- marriage, and the land ſhall revert to the 
after their deaths, without iſſue, notwithſtanding the Aſſigament 
after the death of the wife without iſſue, 13 E: 1: Formeden 


 SaH-6:22: by Martin, Where a man gives land with his Dauꝑ hter 
mikMarriage rendring Rent, the Reſervation is void, becauſe it is 
do the teuure, which is to be quit and free, till the fourth degree 
Is Af, 66: by Richell acc: and fo in that adjudged, in Webb and 
eee 25 Eliz: in B: R: | 
alin gave land to the Prioreſs of D. by Deed, Dedi & c: omnia. terra 
Wa abſq; homagio & fidelitate habendi & tenend: de me & hered: 
Md nde inde mihi ann uatim 10 f. tant um pro homagio, & fidelitate, 
A omnibs; que exigi poter. ſalvo tamen ſcntagio Domini Regis, quan- 
and the party by this Deed claimed Frank- almoigne, but the 
not prove that, but it was holden by Broms and Mui ford that 
= Deed, the Feoffor nor his Aſſignes ſhould not avow for ho- 


wage is reſerved, which drawes to it homage, 7:19 E:2: f. 
A mana 
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520 Feoffments. andiReſervations. 
Aman granted an Advowſon in fee, reſerving ten marks of Rem wi 
he took before by the hands of the Parſon, - 29 E: 3: A361; f 
granted the parſonage ſaving the vicaridge, 2 H:3:granrs 8g; 
Qusære this caſe, For 44 E: 3:4 5:C:5:part Edwards caſe, C 
The Lord Moeuntjoys caſe, a rent cannot be reſerved but out 
corporeal, and not out of things incorporeall, as an Advowſon 
E: 3.Scire.facias 122: The King may iſſue a Rent out ofaFairewh 
corporeall, and ſo out ofa Rent, 
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IV. vnbere Reſervation ought to be only to him who m 
Eſtate , and where to one of them, and where it ni 
Jtrangcr., | | W 

ä ys 
AR of Rent by a woman, It was found that ber busbandi 
Uthe Land to the Defendant, reſerving rent to him ad 
woman his wife, for their lives, and that he was ſeiſcd of the 
dyed &c, Berry, Becauſe it appeareth no gift of the Defendant) 
wife, & c. but the husband reſerved &c. and he could not give to xt, 
the wiſe by award took nothing, 13 E.2.Feoffments 108, 
Vs. Littl $0, Dactor and Student 94. It is a Maxime in La thts 
Rent properly as a Rent, cannot be reſerved to a ſtranger, V. 
by Frowsch, Adiſtreſſe cannot be given to a ſtrangxr to ale, #3 
3. 15. A man gave land in taile, reſerving rent to him and his witty! 
void as to the wife. ee 
N. acknowledged, & c. the right of E. wife of R. Com Ot 
for that R. and E. did render untò M for the life of H. audhivhen, ur 
no: received, without giving the husband alſo ſome eftitein the Ne- 
vation of the reverſion, becauſe he was party to the render, 1 Eg 
Finest 3. & Cc. upon ſuch fine to the husband and wife who render fore, 
he could not reſerve the reverſion to them and tot e heirs ofthebv 
band, where ppon examination, it appeared that ſhee had a joyntene 
with the hus band ia the fee before, becauſe nothing is devefted' th 
Freehold, nor the Reverſion cannot be reſerved to the heity of bold; 
fine. But Trem ſaid, That the reverſion might be to them 1nd d 
heirs of the wiſe, becauſe the husband that he had fee before, 8 f 
Fines 87. Sher 
77. levied a fine to 7, as thoſe, Nee J. and 4 bis wifc hg 
rendring of the land to h m in taile, Tenend: of the cheif Lord, 
Reddend to the husb ind daring h's life, twenty pounds with diver! 
maiaders over, each to hold and render to the husband 8s before 
good, without reſcrying any thing to the wife, if ſhe had not au 
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before. But Shard ſaid, That ſuch Rent charge could not be 1 
way of reſervation, namely to charge the iſſue in taile, for mary © 


\ , 


Y  Feoffments and Reſervations: 
teſ{ewiplevied without the reſervation, 9 £.3.6. Finer 8g. 
4.eſeoffed C. in fee 2 rendrin to him and B. 40 yz. per annum, With 

Held ireſſe, and A. and B. brought an Affiſe of the ſame, which 
athllenged ; becauſe that B. had not any thing in the land, Cc. Ber- 
Fre ſhould award the title ſufficient, yon ſhould be attainted of di- 
t m_ the 5 8 HR . and the Aſſiſe was ta- 

ken 0 parties, 1 2. Aſſiſe 381. 
Lands given to husband and wife in ſpeciall taile, the remainder to 

x heirs of the husband, who dyeth without iſſue, the wife took 

lone R. and they by Indenture did leaſe the Land to T. who: 
ar of che firſt husband for the life of R. rendring rent, and 
an u for not payment &-c. he payd the rent, and afterwards en 
doll in fee, and for the rent behind in the time of N. they entred, 
ul being put out, did recover in Aſſiſe, upon this matter found, and t hat 
ke the rent behind, for there was no forfeiture, becauſe he who made 
ttefeoffent had the reverſion, and their leaſe to him was no ſurrender, 
luke was concluded of that by the Indenture, which did affirm the 
meſon in them. Alſo the Reverfion ſhall not be ſaid ro the husband by 
leaſe made for his life, for that is not expreſſed in theDeed, and the 

rie nu remitt ed by the entty, 29 Afriſe 64+ Aſsi/e 292. 

fwhand and wife, and three ſeiſed in fee leaſe the land to a ſtranger, 
rim to idem and to the beirs of the three, and afterwards all of chem 
— = Tenant, as en ery of — * and well, 
ö % y is void in a manner, by 8c hard and Willy, becauſe the 
meh Mot be ſo devefted, and the deed ſhall dens eſtoppell to 

aud vife, to claim their reverſion; for a man may well avoid his 
knnade, dthougb not his fine, by pilby, 14 Edw. 3. Brief 282 

; * That ſuch reſervation ſhall be good by intendment, that 
ee; V 38 H. 6.24. 2 K 3. acc. 
N the King leaſeth lands by his Letters Patents, rendring rent 
liter, the {ame is good, and the ſtranger ſha:l diftrain for the 
2 have debt after the leaſe determined, c. M. 35 H. 6. 36 
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. Reſervation by the word (Salvo) Oc. where it ſhall be of 

8 0 the Ancient Rut, and where bf new Ge. reſerved by that 
Ded and by the words, Reddendo, Faciendo, Reler- 

vando, Cc. 8 el n A. 
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e Ed That this word (Salvo) cannot make a new rent, 

OY TE Sall fave that which was before, 35 H. 6. 13. Eſtappelig vol 0 

jos of "grants a Piſcary, &c. Salvo Naguo molendini, which waar wirk- 
| XXX . in 


Feoffments and Reſervations, 
in the precin&, &. the ſoil and liberty to ule for the amending ai 
&c. is ſaved , and not the fiſhing there; and ſo no parceltaftho. 
granted, if the thing do not paſs by the grant, for by that word. Ml 
of the thing granted is alwayes reſerved : But Freter ſfagumm thy 
away all priviledge of the grantee in it, 34 Af 11. Af 316 9 | 
Lord and Tenant by fealty and Rent, the Lord doth releaſeh MW 
the Land, ſaving the Rent, he ſhall have the fealty alſo, 13844. WM 


> <= £34 uno —_ ——— — 


3.46. N 

If de which held by Knights ſervice mike a feoffment in fee toholly 
2 d. that is to ſay, Pro omnibus ſervitys, ſalvo forinſeco ſervitia, leg 
the Statute, yet the feoffee ſhall hold by Knights ſervice, gu the 
Feoffee, Pro hemagio ſuo, ſhall hold by homage caring 
Feoffor only, but the heirs of the feoffee ſhall never do homage 4 
fuid, That by exception a man cannot reſerve any other thing 
not compriſed before in the grant, g.E.3.67-Avolvry 154,55 


Feoffment to hold by twopence / ro omnibus &c. facitum cg 
domino ſervicia debita &c. be ſhall hold as the feoffor , bung 
corporall ſervice , and he ſhall take advantage of a Releaſe uli 
iſne, 49 E. 3. 10. Account 44. | of 

Fine of a Mannor.except the third part, and that alſo grantedbyny 
of Remainder, 16 E. 3: Fine 4. 9 

A man gave lands T exexd. libere & gniete, faciend. forinſeun 
cium, and becauſe it was not expreſſed Faciend: forinſecum fei 
fitali Domino, It was adjudged that he ſhould hold of theFer 
H:3: Guard 152. „ 

And by this, viz. Salvo forinſecs ſervicio, nothing is för 
ding to that which is charged over, and not according ta ich buy; 
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Lord paramount is charged with over, 26 Aſſ.66 Grantiq5kewae 
judgment contrary, ¶ Heke ſaich, If the Lord releaſeth allthis righrtou 
Tenant rendring 2 4: this is void, but if it be to hold by 24 or, Hf 
2 d: this is good, becauſe it appeareth to be pa: cell of the Ancien, 
and he ſhall have fealty : Alſo he ſaith, That a Feoffment WWW aps 
to hold by 12 d is · void, becauſe it doth ſuppoſe a Tenure; bott N is 
reſerving 2 d. is good, and Piget ſaith, That Confirmation of ide Mf 
to his Tenant Reddendo 2 d. is good, becauſe by recitall isa TI 
poſed, and this is parcell of the ſame Rent, 21 Cf. 4. and 21. E4%W-/ 
facias 52, —_— 
If the Lord maketh a feoffment of parcell of bis Mannor doing 
his Mannor, this is ſuit-ſervice, for which hee may diſtrain, 9 4* 
eAvowry 176 © 2 
A min ſeaſeth land for life, Dummodo ſol vat, to the Leſſor ru 
10 l. he hath a free · hold in this Rent, 3 E. 3. 15. A//e 
Aman granted e Reverſion by Fine in taile to hold 
Him for his life, 20 J. aſtex the ſervices done; & 17 F 
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Feoffments and Referoations.- 
mY 77 held of S. before the Statute by Fealty only, and he enfeoffeth 
eos bim 10 rent, this is void, becauſe it was not before, by uni- 
Green, 26 Aſſiſe 66, _—_ 75. And there Thorpe ſaith, that 
=— hall be reſerved in a gift in frank-marriage by the word Salvo, 
os i bat implication, which ſhall not take away the priviledge 
WH ans fore, but may well be by the words, R eddendo, of Faciends, 


6 Wn 


3 ” 


"YL eration of Rent upon a Fine, where it ſhall be good. 


—. 


l fine Sur conn/axs de droit come ceo, &c. a Rent ſhall not be re- 
N, ſo of a Frne upon Releaſe, becauſe theſe are executed, and 


. 
14 


tConaſee in poſſeſſion, but upon a fine executory, as a fine upon 
u Rent may well be reſerved, H. R. 2. Fine 1. vi.39 E. 3 1. and 
g. againſt the Reſervation. T. 2 E. 2 Fines 11. 7 Edx. 3. 15. 


Armerfion well ſa ved to him, who renders by Fine, 16 F. 3. Fine 3. 
* who acknowledgeth a Fine, come ceo, &c. 1 Edw. 3.5. 
gi! 6 
- ſtdaſah to B by fine, and for that I grants to him a rent of 8 .. 
kdWRreſſe, and it was received, 39 E:3.1. Fin: 32. 
whandand wife grant and render a Mannor by fine for life ren- 
cen heer a penny, and the ſix next a roſe, and afterwards a 
nne per en. with re-entry, and this is refuſed, but might be 
a clauſe of diftreſs, 44 E. 3 22 Fine 36. | 
Au q $3 A fine levied upon a grant and render upon a Conditi- 
Mn. 52. 
Haben ul wife Tenant of the life of the wife of her land, be in the 
un, grants and renders to the husband for life, &. 44 Edw. 3 Fine 


ö 
. 


Ar; eryed upon «Pine of grant and render, releaſe levied by 

meta wife Tenant for the life of the wife, 18 E.3;95. fie 81 

4% #7 S. acc. | 

15 (he » Tfthe Lord by fine reciting the ſervices certain ; rele a- 

une Tenent his fight, referving parcell of the ſervices, the ſame 

unt us hall not be a new ſervice, Gr: 22 E. 4 Scire facias 52. vi 39 
a 355 4 — —— * | 
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524- Feoffments and Reſervations,” 
I 


VII. Where a Reſervation ſball be of a Leſſer 12 111% 
before , and where the Eſtale ſha:be changed by it, r 
it is contrary to the Eſtate. "2: 
; Sz. © 
Ankeford ſaith for Law, That a man cannot reſerve unto Wa | 
Het eſtate then he had before, as taile after the Statute of D 
upon ſach reſervation, he bath fee 28 tbe taile was after iſſue hath 
the Statute, and there Thorxe and Haxkeford doubted of talen 
by fie, 14 H. 4.1 3. Monſtrans 131, an Eſtate reſer ved to the Rl 
Fee by Berry, 29 eAſſi/e 17. 8 
H and Qi. his wife Conuſees, did render the Conuſors forkiptyly1y 
of them and the heirs of H. begotten on the body of A. and ii 
death, Omnia præ dict. terræ &c. ſhould remain to H. & be us 
prediftis, the remainder to the right heirs of H: and therigiehs 
brought a Scire facias &c. and the Writ was abated, be | 
executed in H. and the tail void. Alſo the Writ was Remanere, wht it 
ſhould be Revertere 2H 5 8 Scire facias 57 vi the bog 
A man gave lands in taile, the remainder to himſelſ ſot lily, there 
mainderto a ſtranger in fee, and although the remainder to inf 
void (ye Herle put a difference, where the remainder i: o 
not) yet the remainder to the eſtranger ſhould not be wie 
7E; 19 Formedon 73. . 3 
A man cannot give to himſelf a leſſer eſtate by reſervation} forchen-he 
ſhould give him an eſtate which he had not &c, &c: 42 Bagand it: fr- 
offments 9: a 
& held of I in ſoccage, he of the King in cheif, V.gavethelwndtobolt 
by 2 4 Salvoforinſeco ſervitio, adjudged chat the Doneeſhoull hold 
Knights ſervice, the reaſon #5/by gives, becauſe he is but s fort 
S theKing 26 Af, 66. Grants 75: 136,480 
But the Lord may well ciſgree to the Feoffment of his Tenant toi 
and another, the Livery being to the other, and that fot bw 
Intereſt in the Land t E.4.1 3 and ſuch feoffees, the Lord did dan 
the Chancery in a Sabpena, for the cauſe aforeſaid, 16 EA 
per to me are in me, untill I do diſagree in a Court of rut, 
E 4 8 Sir Robert Oxenſeilds and Knivets caſe 16, E,. . K.. 0 
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VIII. Where more or leſſe paſſeth, andof the Letter of 4 


ney exceeded, and not purſued. 


F man maketh a Deed of two acres, and. very is made * 4 
Ice Cafes, the four gere hall paſs by the on . 


Feoff ments and Reſervations. 
ebam and Piggot, and that by the livery only: Piggot, If the 
e Mannor, or of a bouſe, and ſuch Livery of thirty acres, the 
apa by the Deed : Choke,this is where two acres are known by the 
e foure, or the thirty acres by the name of the Mannor, 17 E 4 


nn 

12 Charter be of fee, and the livery upon it but for life; this is a 

age, 13 E 3+ eſteppel 177. 5 | 

"Charter is generall; Habendum for years, and livery is made upon it, 
schall paſſe but for years, 19 Bz taile 1. 


—_— 4 — — — 


. 
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; nere a Feofſmrent or Gift ſhalbe good without ſpeaking. of 


beirr or Succeſſors, 


k 
*'$ » 


4 Grant to the Mayor vud Commonalty during their lives; is not de- 
[lterminable, by Brian 22 E- 4: Feoffments 29. 

t0an Abbot and Covent, is fee without more, ſo of a giſt, eccle- 

71 H. feeffments 42. 10 H. 4. Feoffments 100: 

faber enfeoffeth the ſon, and afterwards the Son declares in the 

, that he is contented that the Father ſhall ha ve the land back a- 

ufa as he gave it him, the inheritance ſhall paſs without more 

. 12. Feoſfments 88. | 


a at dihe Monks of D. without ſpeaking of Succeſſors, is 2 good 


—— — — 


1 lle Fesſſ ment made by a Dean, or M1yor (ball be vojd, 
| f ' where good, , : 


mug er, A Leaſe or a feoffment made by the Mayor ſolely: or by the 
ar ſolely, is void 3 ſo iſ it be made y the whole body, if he ha: h 
wm of it, 22 Ed: 4: Feoffments 29: 4 H.7:17: But Townſend laith , 
poration may have a Se: vant, and neceſſary Officer without 
nest, 32. 

ue Defendant juſtifies is ſervant to the Mayor and Commo- 

. ind good, w thout ſhewing a Deed, the ſame not being ofa thing 
la veſt o. deveſt the Free · hold, 7 H:: 16: Monſt raus 115: 


i 
4 "ay. 


'#\ th: 


* 
1 : 1214 


X] Where 


52.6 . . Wards. 


XI. Vybere 4 Feeſſment of Ceſtui que uſe ſbalbe gon. 6 
th: manner of it, and where the Feofſee sþall male Fe 
ment or a gift, and binde the Land to Execution, 


pew ue uſe in taile make a feoffment in fee; this is g . 
bind = 25 fe offre ducing his liſe, but after his a0 rey 
in taile may enter, 4:4 Hi7: 18. res | 
if Caffe qne w/e make a gift in taile, the reverſion is to the fo 
of a Leaſe for life, and they ſhall have . ſt without attornmen ure. 
ſervation of rect is voi i without a Deed , becauſe the feoffees rf 
and Ceſtui que gſe hath not the reverſion, but if Ceſtui 1 
Feoffment in fee up n condition & it is broken, he ſhall re ei i tt 
tain, and the Feoffees ſhall have nothing, 5 H 7:5. IN 

Tenant by Statute Merchant, and by Elegit ſhall be aided byth 
tute of Richard the third, of Uſes, for it is as a Leaſe, and the Statur 
relation to a ſtatu e Merchant, where a Leaſe was made beforethefhi 
made, and the entry of the Leſſee ſhall be maintained after, ach 
were ouſted before the Statute, 7 H. 7.6 vi. 14H 7.14, 


— — 3 6 ring 


I. VVhere the King shall have the VVard by reaſon of 


4 ih 
which the heir hath right of Entry , and Title, 25 
the King may ouſt the Feofſee, and reſeiſe the Land 
ter Liu. j. 


* 
is e 


| Ca 11:13 We. 

E who boldeth lands in taile of the King purchaſeth bis Iren Wh. 

alien with Warranty, and to take back an eſtate in ſpeciiſ Wy 

the Remainder to his right heirs. Now after his death we 

being within age. and the ward of the King, be made a 

with Warranty and dyed, his heir within age and Ward of the H 

wife had taken the profits, and after the death of che busband his 
\ . 


Kal 
— oY * 1 


Freoffments and Reſervations. 
nes Jarre facias againſt the wife, and ſhall charge her with the pro- 
dock the two parts after the death of her husband, notwithſtanding ſhe 


A of the King hath made Fine for her lands, and notwitſtanding 
dence, for the King was deceived in that, and the third ſhe ſhall re- 
Arber Dower, yet it was ſaid, that ſhe. ſhould forfeit it, becauſe 


| den to the F eoffment, Ce. 40 46 36. Gard I, 


| ken ſound by Office, that C. did alien by licence, and took back an 
An himſelf for life, the Remainder to his Son and his wife &-c. they 
weliveric as purchaſors, and afterwards upon a Fine found in the Ex- 


x. här he was Tenant in Tail, the Reverſion to the King, it was 


1.4 the King ſhall have the Ward, becauſe. the Husband was yer 


but at tull-age, that he might well deraign the warranty a- 


abthefeoffees of the Father &. 21 E.3. Livery 32. 
e pert in the Caſe of Alton woods. 41 A,. 15. 40. A[5.36, ad- 


ae that the licence was void, and ſhall not enure to make the grant 


rolduring the life of Tenant in Tail. 


Mie, if it be found by Office, that if an Infant who is in Ward of the 


hath title to enter into land as heir, for a Condition broken, the 

Lap may well ſeiſe that land in the Right ofthe Infant, the Caſe was, 
ae did licenſe his Tenant to enfeoff two men, upon Condition 
that hey ould give back the land to him in Tail, the Remainder to a 
ger in fee, he would not take it back, but by fine, and depending 


bel. zul the feofment upon Condition was found in the Office, and 


the W rd aſe for other lands, and a Scire facias againſt the two, and 
rana that the Tail was deſtroyed, becauſe the licenſe deter m ned 


<7 dall, and the heir ſhall be reſtored in fee, 19 E. 3. Entrie congea- 


614. 


du che Kings Tenant leaſeth for life by licence, and dieth, his 
termthin age in Ward for the Reverſion, and the leſſee alieneth in fee, 


& ug may ſeiſe che land in the right of the Heir &c. 19 F. z. 
bod113, 5 ; 


ab.. part in the Earl of Bedford: Caſe acc, the King in the Right. 


Fiefleir ſhallavoid mean eſtates after Office found, C S. part, Tem. 
nde acc. ; 


"TeKing and every Lord ſhall have the wardſhip of the Heir of his 


upon whom there was a Diſſeiſin in his life, and an entrie in his 
wigs E. 3.8. 
. 


Aide Donor ſhall have the Wardſhip of the heir of the diſeonti- 


Wt Tenant in Tail, 48 F. 3.8.20 H. 6. 10. Avomry 21. Bit if my very 


tilieneth and dieth before notice, yet I ſnall have the Wardſhip of. 


% WD becauſe ir is of the heir of the Diſſeiſor. 2 E. 4.6. | 
bee Be ceoffech two upon Condition, that after his death they ſhall: 
ber, if he hath an Heir, and if not, that they ſhould make a 

ud it was found that he had a daughter within age, ſh; * 


527 


. Wards. 
de in Ward, -but the Feoffees may well traverſe the Office ag ng 
feoffment was abſolute, and without condition, 42 A. Tn 


ü- 
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I. iavichment of Ward brought by the King. 


A Raviſbment of Ward brought by the King was awarded good A MW 
Act he ſhall have what Action he pleaſeth, 47 E.3.Guad i 1 
cauſe tranſitory, but he ſhall not have an ejectment of Ward, u Wir 
that is locall, 1 H.7.19. 4 

A Raviſhment of Ward by the King, the Defendant ſaid, et 
ceſtor did enfeoff him, without that, that he died che Kings In 
for Title to the body, ſaid that the Anceſtor held other landafhin by - 
Knights ſervice &c. and note, I may well retake my ward, tho ſeſe | 
by the Eſcheator without any Right, and without Office 4 for 
the King, 14 H.4 15. Guards 84. IM 
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II. Where a man hall have the Ward by prior its, and vbu i | 
priority, and where Iſuable, and where the Lord by puſteri> We: 
"rity ſhall have the body. 5 


HE who purchaſeth the ſeigniory by priority, ſhall havetheadrants Wi 
ges per Curiam, M.2 F. 4. Guards 2. Temp. & I. Guards i Wu 
ade. It is a good Plea in a Writ of Right of Ward of the bodum a 
priority, to ſay, that he held of T. whoſe Eſtate he hath Adder Ws 
feoffment &c. Anz? 3. E. 3. Gards 19. Or that he held of bim, andiboſe 
whoſe Eſtate he hath before he held of the other, and thoſe ua fas 
he hath, 13 E. 3. Guards 39. „ 
Iſſue ſhall not be upon the priority, but where the Tenam ene, 
ſed according to the Declaration, and therefore if the Di 
confeſſe parcell holden of the Plaintiff in Knights ſervice, and Adel 
Himſelf in Socage, and faith, that ſo much is holden of him 
ſervice, by an ancienter feoffment, the Plaintif ſhall generally n A 
his declaration(s)that all is holden of him &. for if he thall affe 
priority, the Count ſhall abate & c. 6 E. 3. 48. guard 16.18 f. ] 
In a Raviſhment of Ward it is a good plea, to ſay, that be ha e 
tim by an elder feofment, without ſaying, of whoſe feoiment, i 
16. Guar1s 5 2. Io H. 6. 19. | _ 
Iſſue was taken upon priority by aſſent of the parties,10 H, 


N 


1 50 and 16 H:3 Guard 144. 173. Gards 146. A Writ ſent de Wy 
after Iſſue joyned. i ail; L400! eee 
He which holdeth one moiety of T. the other of S. doth ene” an 


Y . 


— 


Wards:. 


TY WY to hold of the chief Lords, now F. or . he who firſt 
* Aim! 1 bare the Wardſhip of the body of the heir of the feoſſee, 


Ws. t 3.57 Gard: 26. 
* = oldeth two ſeverall Mannors of two ſeverall Lords, and at 
1 . es two ſeverall demiſes of them by Fine, and taketh back one 
lacy unſelf and his wife ſor life, the remainder to lis Son, and 
um ur: life, the remainder to the ſame San, the wife dieth, 
44. h, the ſon at one day entreth into both; and dieth, his 
ve. now he which firſt happeneth it, ſhall have the Ward- 
but it is ſaid, that if the wife bad overlived, that Man- 
2 bad an eſtate ſhall be holden by poſterioritie, if the heir 
te other Mannor living the wife, but then the other party 
that Nc. 33 C. 3. Gard: 163. although it was awarded that 
Ic have the Wardſhip of the body of whom the Tenanr 
Ulla, without having regard to the priority, but there ap 
ſo it was holden as an equal} feoffment, 8 H:3..Gards ape 
65 = n a Seigniorie hy priority, and ſurrenders the 
wn ho grants it back to her for life, ſhe ſhall habe the 
unser, 24 E. 3. Gardi 27.5 E. 3. Prerogative 20 agrees 
of regime the Queen over. And ſo Green thinks 24 E.z. although 
d the remainder over in Fee, and although that the 
porte as y reaſon of an honour, and not by reaſon of the Crown, 
e Fitz, N.. gg. contrary in the point. 
iſe by Rk Sears 0 by the purchaſe of the King, Although he dif- 
rds of it, by the opinion of 24 E. 3. 21. Cards 46. 
Hitch, that the grantee 0 the King of the Seigniorie, ſhall not 
<= e af priority &c, which the Court granted, 14 
= wa E. 3. Prerogative 23. 
| or the e of the ward ſhall have the Kings pre- 
ie he remains Guardian, and the other hath not the Seig- 
Ae the Grantee of the King ſhall have ie, becauſe of 
ph that he holdeth of another Lord by priority, 2 H. 18. 
of that Stamſord cap. 
K pot poſt eriority brings a Writ of Ward againſt the Mother, 
the Writ the Lord by priority grants to her the Ward, 
wal d nat in Bar, 21 E. 3. Garas 36. allo 1 ſnall be a good 
, in a Writ of Aaritagio foris facto, by the Lord by 
nh, Tat k0-ſay, that he hath a — wich the Lord by priority, and 
11 1 I Pie be iſſue that he held of the other by priority, but 
| be holdeth of the Plaintiff by priority, or by equall 
that he firſt ſeiſed bim, or that he doth not hold of the 
„ty. Bu 201. 
A Vg. the Defendant ſaid, + har the Anceſtor held of 2. 
. Jefendant, and that the Anceſtor held of 24. by an 


Tier 717 


„ 


Yyy 


then of the Plaintiff, and that the anceſtor prongs a, 


Ng 


e 


. 725 1 
ed: by — —— Hill 14. C. — 37. and it wh 
by ſuch forejudger, the Tenant ſhall hold of him by prie 
hee held by poſteriority, although that the Lord F 
have the ſame Service now of the Tenant, by Schard, wh 
fore of the Meſne, H. 33 E. 3. Gard 12. alſo Slate 
change is in the Tenancy, becauſe he is in the place of the 
eauſe the Lord which was by poſteriority ſhall have the p 
the Lord of the Meſne, becauſe he hath not the eſtate oft 
becauſe he cannot ſay, that the Tenant holdeth of him, aug e 
eſtate he hath by Eigne Feoffment c. Wie ers 
But Quere, if the Meſne had held before of the Lond by. 50 
the Tenant did 'of him, if chat priority doth remain, 17 5 
. 
In a Writ of Ward, the Tenant doth diſclaim, and ae 
bath another Writ depending againſt him, and he is re dyrou 
whom the Court ſhall. &c. and — the Infant was ima in 
ſeſſion, he loſt the value by award, and the Plaintiff de rhe, NN" 
R.ſaid,thar the anceſtor held of him by an ancienter Fes i 
Guards 121, "0 >the 
And the Defendant ſhall anſwer the value of the marti 
chat he held of the Plaintif by Priority, if married g * 
ment 150. n Aj 
Tugleby ſaid; that if the Tenaiit was difſeiſed of ce K 
priority, for which the Lord by poſteriority ſciſed. th 
body, and afterwards the Heir doth recover, or 1 
by priority ſhall have the Wardſhip of the body, OY 
Ne _ Ee. H. a. 3 Gerdi 162. Ty 
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III. N of VVard, where it aball be 11 
body, where of the Land onely, amd where it 
T *gainſb1þs Bereta where of -1 Lund nd e | 


Mut 1 ; 
ad 
= 3 


F 1 545 


Eger of Ward of the Land, and of the body N 
good, 2 E; G. TR AY 


Fitzh, N81 39 b. acc. But ſe 22 Et 


17 pert 45. B. that Ejectment doth not lie o 
therefbre the Judgement was given, and ceo aboe 1 


Ap 


=? 
2: 


War. 


I by che Common Law, and not made void b 1 the Stätte, 
* e aoother Writ for the body, 3 E: 3. Caardi 18. The N err 
Lene contrary of the body, becauſe he cannot be ejected of 
A. and 14 E.3.Breif 3 16. ſuch Writ was abated, be- 
woofed alſo an EjeGment ofthe Heir Ge. 
ht of the Ward of the land and body, and the Beſendant plea- 
: ancy with him who died ſeiſed, 2 «5.4; 27 Cuardi 52. lo ad- 


inthe Defendant faid, that he himſelf was Heir, ſo he ought 
0 pfIncruſi ion, for which che writabated 32E.3 breif 347- 
h againſt me upen an Ejectment made by y my Servant by 
nt, or without my commandment, if I take the profits: 
Aboeiet me, and B.doth eject him, I ſhall not have Ejectment 
9.49.38 7 3:18. Guards 89. 
11 410 If two eject me to the uſe of one of them. T ſhall have E- 
ast them both, and if one dieth the Writ ſhall not abate. 
at of Guard of land, the Defendant ſaid. that the Anceſtor did 
12 t ra the Plaintiff, and the plea was not allowed, 5 E:3.21. 


6. by Hankford Non-tenure is no plea in 1 EjeRment of Ward, 
to the Treſpaſſe. 
tofWard brou op, , oppoſing that he held land and tent; It 
kawveMehe held rteland not the rent, and that there could 
0 of a rent, and that a writ of Eſcheat, or Ceſſavit ſhal 
Ippole: * to be holden Cc. and yet the Defendant paſleg it o- 


i the Tenure, 13 f. 3. Gard, 38. But 4 writ of Ward, 


id land, and rent was. 4 varded goo 75 22 fl. 3. 10. 
he wrir of Ward ofa Rent alone Awarded good, where 
bi made a Leafe for life, ſaving the reverſion and rent, 19 
8. E. 4.20. But he dul count that he held the land r 
= Polls þ.EjeBfmenit doth | 
r Cuſtodia 9. E ment 0 
n, for chere iS eas in U 
the rent day. 


1 * . F 
* Py & # EY 
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( 


bo rea alk i= Ward (ioing bir Father, * = - 


1 5 7 x & ; 281 
en, bs in li 0: 1 ig, ; 11631 45 


Ward of — of 7. | Ha of Maw, the? 
, chat he is Tenant by the curteſie of the lame lane 
ee . ed. 


532 


Wards. 
See 29 H:8, Dyer 8. and F: N: B. 143. If a man be Tenant . 


teſie of the Tenancy, the Heir ſhall not be in Ward during the 
Tenant by the Curteſiee p . | 


Bur being his Heire apparent he ſhall: not be in Ward, andi 
land of his Mother be deſcended after her death, ſo as the . 
be Tenant by the Curteſie: but the land ſhall de in Ward, 33 
but fee F: N. B 143. that the Heir apparant of the Tenant 55 
ſhall not be in Ward. although he hath no land to deſcet 

If land deth deſcend to the ſon which is holden of the father 
Service, quert if the father ſhall be Guardian, by reaſon of i tl 
or Guardian byCurteſfie. vi. Pow. Com. C. G. part aa. Lit. 1 del, 
ſhall have the wardſhip of his ſon and heir apparant, j 
ſhall not forfeit the ſame by Outlawry, 3 1 E;. Gard 154 

See that the Mother who hath no land ſhall have tel 
Son for Nurture, 


1. ti. 


— 


V. In bere Guardian in Socage ſhall Foun a Writ f hi | 
where Ravishment, and where Ejectment of Nu „ | 


RA of Ward is not given by the Statute de harndiduy 

lis, &c. to Guardian in Socage, but by eſt. 2. cad HT 

recedat a cancellaria ſine remedio, c. T. f. i. Gardi 133, 6. 25 

which ſaies legitimam etatem, deth not expreſſe what 

Gard; 6. but ſee F:N:B:1 39. that this Writ is given by 724 | 

Statute of de heredibus maſculit, and therewith agreeth old 
Raviſhment by Guardian in Socage, Quære, vi & 7 

it, & marita vit, ad danma c. and ound damages; and, the 

marticd, and recovered damages, 1 E. 3. Gards 19. vi. Hs ſt 
fr is no plea for the Defendant. that he hath geebnet eng 

his wife. Alſo Guardian in Socage may ſell the WardſhipW#® 

and of the body without Deed. Quere this, and he may devils 

Deviſee need not 2 the Will, 26 Ezz 3385 284 1599 
Alſd that a Writ is depending in the ngs Bench, is n 

may have the body here. Alſo for Guardian in Socage tht 

C apias ita quod habeas corpus hic, & c. Fig. 15. Guard: 66. 
Raviſhment of Ward, the uſage of the Town- was * 

an Infant could meaſure an Ell of Cloath, he is of full 

and that he is gow of twelve year; er. but becauſe a 

Socage, he ſhall anſwer to the Heir the value of his me 

Defendant that. he had not made Title, the lame win iT] 

Pad 137, 3 2 be | 


by the Grantes. erde Gyardian.in 50 
[4 2 dito dense | 

5 Yo d gran 4 ae | 

Socage th: — Vito right of Wars 


"yy and the Lord ſhall not — him although upon proeſa- : 
| in his Court, the- next of kindred do not x or Lin the 
hip,27 E-3 79. Guards 2.2. againſt 22 R. 2. Guards 106. But againſt 
wriam 13 H:2.Gnards 141. of the Writ, ſee F. N. J. 139. H. 
im on that he ſball not have a Writ of right of Ward , becauſe he 
count : But ſee the Regiſter, ſuch Writ is for him. 
- Fe&ment of a Ward lieth for Guardian in Socage, without ſhewing 
Aodomm he 2 vi. 13 H 4. 17. Card, 82. and ee there, it is no plea, 
dd not dye Tenant in T. of whom the Writ ſuppoſeth that he 
«that is not the matter, but he ſhall anſwer, if he died ſeiſed And 
there, that Guardian in Socage ſhall prefent unto a Church 
did, Ge. 29 E. 3 preſentment 17. But the Law is now holden 
l (hall not have the preſentment, becauſe he cannot account for i, 
* kuttheHeir himſelf, if he be not in the Wardſhip of any other, as in the 
Fal peſche King for other Lands, &c. P. 8 E. a preſent ment 10 27 E: 
4 Prevegative 19. C.Lit.89.4. 31 E. 3. T. , Eſtoppell ac. F. N. B. 139 H. ac. 


? J. 
25 in Socage may forfeit the Guardianſhip, becauſe he may do 


lag to the dinſinheriſin of the VVard, 12 f. 3. Guards 151. 
* in Socage,ſhall have a Ward , by reaſon of VVardſhip, as* 
5 138 ofthe Infaut who i is in Ward, as his next of kindred, 


G 8 4 


An 


11 e the next of hin of the part of the Father, or of the the 


ther ſhall have the — of the body, or he which can 
al get it. 
he thr de Guardian in Soca e. ber Husband dead, and ſhe take 
" r Husband, and to him devi eth the VVardſhip, yet the next of 
22 riſe the body of the VVard, and may grant it over, as it ſeems. 
Webock, 19 E. 2. Grards 126. 
kuk bagreed that a Gift, or Sale, or Deviſe of the land and body by 
nan in Socage, is good, and be need not ſay that it was to the pr it 
le leire,16-E. 3-Gmnaras 159. And there the Deviſee of the Mother 
Hache ſame aga inſt the next of kin after her death, and the other did 
5 in his Seiſin, without that, that the Mother did give it. 
Wurd to pareell, the Deſendant claimes next of kin of the blood of | 
+ beende the land did diſcend from the Mother, and to the reſt 
in Socage, where he had made proclamation in his Court for the 


Min, ec, and the Plaintiff Wal be ih made no claim, yet as to 
4 ü * e Plaintiff did reeover he ſhall account to the Heir for 


SM Qetore : And he claimed the body, becauſe of the blood of the 

* 0 Hide; Opinion of the book ſeems to be; that which of chem 
an Mould have it, 27 E. 3. 79. Guard 22. 

. WRaviſhmer ae by the Lord in Socage, where the Defendant . 

9 y 


Wards. 
by the Gift of the next of kin: It ſeems no plea for the Plaintiff uch 
was ſeiſed untill, &c. without that, that the next of kin gave, gv. 
ought to make himſelf a Title, as Guardian in Knights- ſervice, or og 
wile, &. 33 E:3 Guards 161. . 

Land holden in Socage is given in Frank- marriage, the Doneg * 
the next of kin, on the part of the Mother, to whom the land can! 
ſcend, ſhall ha ve the VVardſhip. 17 E:. Guards 146. 1 

A VVrit of VVard againſt the Lord in Socage by the Aunt, on thepan 
of the Mother: The Defendant ſaith, that the Mother of the Ina, 
live, and more neer &c. It is a good plea for the Plaintiff chen 
the Mother made a Deed in diſinheriſin of the Infant, and thereof aun 
tainted, ſo as ſhe had forfeited her property in the VVard; ani i 
the opinion ofthe Court, 31 E.1.Gneras 157, ; 


Clem 
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Hmmm 


VII. #here Reſum mont ſhall be againſt the Heire, or Execnto 

of all the Defiudants, or any of them in a Writ of Hai 

aud where againſt the Heire, or Execu'ors of UheP lauf, 
and what pleas they ſhall plead. by 


1 Na Vvrit of WWard againſt . R. and S. upon default at the Grind 
Di ſtreſſe, proclamation iſſued : And the Sheriff did return , dad, 
pendant the VVrit, and the VVrit ſerved againſt R, and S. who appetr- 
ed not, the Plaintiff had a Reſummons againſt S. Heir of &! 
was ſtayed againſt R. and S. at the day, G. came by his Guardyin: 
the Plaintiff did declare againſt them all, and G. had not hi 
the Plaintiff recovered the VVard againſt them all upon the M! 
ons; but the Court would adviſe whether the Infant ſhould reniet ans 
ges, ꝙ E:3.15. Guardi15.F.N.B. 143. And it was adjudged dy 
that Reſummons doth not lye againſt the Heire , if the Executots! 
Aſſets,&c. (/) tothe value of the marriage, according to the u 
and the Heire may well alledge that without diſclaiming the poſleinen a 
the VVard : But the Writ againſt him needs not ſuppoſethar the 1 
cutors have uo Aſſets: And the Plaintiff faid, that the Executom baba 
any thing at the day of the Reſummons: It was ſaid, that he hene 
they had not any thing the day of the death: Quære aſte — 
waved the plea, and faid, as to the body, that the Anceſtor had? 
thing, and as to the Land, that the Anceſtor of the Infant doth 
of the Plaintiff, which is an anſwer to both, and if the Defendant bene 
Tenant of the body, although it be found that the Anceſtor of! 
fant did not hold of the Plaintiff, yet he ſhall recover; it ſeems* 
plea for the Heir that he himſelf is not Tenant & c. And Ref D 
not lye againſt him for the poſſeſſion, if the Executorb have num 
Cc. H:18 E:3. 4. Guards 110. | | jp) 7 Er | 


. 


Avyrtit of Right by Z:and upon her death her Heir ſued a Reſumnions” © 
ia the Defendant, and after her death againſt three Executors , who 
that the Anceſtor held of A. who held ofthe King, and that he was 
del of R. Son of A. and our Teſtator ſeiſed of the Heir, of which the 
Vr is brought, c. in the right of the King, and demanded- Judgment 
ai VVEit : And it was holden that they ſhould not have that plea to 
ne Mrit, becauſe the Teſtator had the ſame plea before to the Action, 
formhich they were at iſſue, if fully adminiſtred : And Sonte, eæ abrupto- 
that the Plaintiff ſhould recover the VVard preſently, as he 
Fro ho Proclamation before the Inqueſt taken of the damages, P. 

19 B326.Gnards 45. 

Reſinimons againſt two women Heirs of the Defendant in an Eject- 
neat of Ward, who faith, that the Anceſtor of the Infant did enfeoff 
them, and found againſt them, and the Plaintiff did recover,zo E.3:7adg- 
wy 


13. 

ſtiscotiteived , that the Executors of the Plaintiff Guardian in Right 
unt ſue a Reſummons of the Action commenced by the Teſtator, 11 
H. 4. 13. 48 E. 3.20. agreeth : VVhere the Teſtator brought a Raviſh- 
meat of VVard of the right of his wife: but the Statute is, that the Exe- 
aut ſhall have a Reſummons where the Teſtator was Guardian in fact, 
not the Lord, r ſt. 2. cap. 3 5. 9 H. 4. Executors 52. 

the Lord in Right doth not ſeiſe, it ſeems the Executors ſhall not 
have the VVardwhether he dye after the Action brought or before, 22 
7611 Hg 336 H. 4: 3. 


5 ů — 4 
— 


VII.. W. bere the Hucband and Wife shall have the Ward joynily, 
in ibe right of the wife, 


* 


Noman poſſeſſed of a Ward taketh a Husband and dieth, he ſhaft i 
ee the ward, 30 f: 3.6. Gard: 35. DNA 
f t, or Ejectment of VVard will dye againſt che Haf- 
bout naming of the wife in ſuch caſe, 20 E. 3.65 .Cantds 9. 
una writ of Right of ward againſt the Husband, it is a good plea : 
Wewrit, that 7 2 him to him, and his wife not named, &. for 
A baye him after the death of the Husband, 2 E: 3. 15. Guardi 17. 
A won ſuch Grant of the King upon Seiſure of the ward, which up- 
found ought to have remained witirx T. his Father, Tenant by 
ge, he ſhall have a Scire facies againſt the Husband, without na- 
i £:3.6reif 618: and the wife ſhall have the ward after the 
ne Husband, if he doth not alien it, 14 H. 4 25. and they may 
lerer in a Naviſhment, or Ejectment of Ward ibid. becauſe it is 
. ouch ts. jon. cheſs Voock 
ru of right ofward; they ought to joyn, becauſe Voucher 
NY doth not appear by that if they were poſſeſſed before: * - 
1. 


© Wards. 

if the huzband bring raviſhment- of Ward, and recovere:h; wh f 
was the right of his wife and dyeth before execution, bis executors hy thy 
(ue forth execution, but if he dy e before judgment, the wife ſhall rw 
the Ward in a new action, 48 E. 3. 20. wel » 


— —ũ A 
IX. The Count in a Writ of Ward, ant the forme of it. 


1 


— 


A Writ of Ward of P. Son of R. he declared, that he was feen 
Lervices, by the hand of R. as by the hand & c. without ſayingings.- 
time of year, &c. or that hee was ſeiſed of the homage and fealtywaſs 
But in a (eſavit,Eſcheat &c. where the land in demean is deg 
ought to count all incertainty, 3 E; Guards 19. ox 

He who declares in a raviſhment of Ward, need not ſhew ki 
cometh to the Ward, and every matter to the Writ affirmed by h 
to 1 and ſhall not be alledged for error afcerwards; 0 

nards 23. . 

4 Tenant in Dower ſhall have a Writ of Ward, aud:ſhall dechrewy 
her.caſe, but Tenant by the curteſie may well declare generally,thow/ 
dyed in bis homage, and awarded good, but Schard ſaid, Ana un 
it be a warning co thoſe that declare afterwards, 13 E. 3. C 

| Raviſhment of Ward by Tenant in Dower, ſhe declared th teh 
of her by, & c. and that he dyed in her fealty,and good againſt ai 
without ſaying of whoſe aſſignment ſhee held. 22 E. 3.19 C 
 AWrit of Ward efeſcheat of a Rent is good, but then thedur 

muſt be of land &c. 11 H. 4. 81. | " 08 

The Declaration was, that the Hf at her held the Land, and tu 
ed in the Grandfather, yet all was good, 22 E. 3. Gards 43. batwlare 

ælaimes the infant as heir of his Father, it ſhalt be a good plea, title” 

Grandfather was ſeiſed, and ſurvived the father , without thit; 
the Father had any thing & c. and it ſhall be a. good plex to Wn: 
wyrit. yet it was ſayd, that it was but an argument that the H 
rot dye in his homage, 20 H 6. 30. Gards 56. and ſuch ples 
good to the Writ without making title in a _ Raviſhment of WA 
if he plead it in bar to the action, he ought to make title, 14 N 
Gardi 85. See 7 H 4. 2. Gards 75 a ſpeciall taile ſurvived to the ig 
the Defendant had not the Plea, without making title: WM 

In a Raviſhment of Ward, as heir of the Father, where the Y ING 
ther ſurviveth, ſhall abate the writ, 9 H. 4.3. Gardi 74. and that 

tended to the writ without making title. 19 £ 3 Gardi 11: . 

Note, The reaſon of the book is, for that he ought to ſuph e 
{elf beir to hit brother, and not to the Father, Pen Curia TL 

The Writ was, Caftodia terre, & heredis, and the declaration e 
and rent, and well, although the Writ did cot make mention % 

guere 22 E.3,10; Gard 43 | Rum 
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nent of Ward, the Plaintiff declared, that J. mother of the In- 
dren acres, the Defendant ſayd, that 34. Mother of 7 was ſeiſed 
band 7: had iſſue 7. M: dyed, T Tenant by the Curteſie o- 
ed J. by which it was holden, that the Infant ſhal be ſuppoſed the 
iris E; 25, and ſee there, That the plea, that 7 holdeth the 
bs good plea to the Writ; but by the concluding in bar, the ad- 


ue ofit was paſt. 


ſuppoſing that : held of bim, and that be was ſeiſed, 

, whoſe eſtate, '7 Father ofthe infant had, ic is a good 

een, without alleadging, in fact, that 7 was his Tenant, or that 

by his hand, or be might have alleadged T. his tenant, and le- 

aa by the hand of #: 14 H. 6: 17: ga ds 54: 22 Edw:;:gards 

We by guardian in ſoccage, he doth not expreſs of whom he 

e expreſſe that hee is of ſull age, yet all good, 26 H 6 
$6: 


job 


tiſhment of ward, the Plaintiff counted, that he was yet within age, 
„ng 60: | 
1 of C ſon of I: and declared, that S held of T in Knights 
ia and hee over of the Plaintift and dyed, his heir within age, and 
ide holdeth the land, it ſhall be ſuppoſed that hee holdeth the 
an: The Defendant ſaid, that S. held of another, 8 E 4 20 gardi 63 
10 He | 
Aman hallnot have a writ of ward by reaſon of ſeverall Tenures, al- 
— held both of him, & therefore he was driven to put 
one Tenne out of his Declaration, 17 H 6 garas 117 but 46 E 3 Breif 
(19itis golden, that a ward of land, (s of two Mannors, holden by ſe- 
wiltenures and the Declaration according was good, otherwiſe where 
hei s demanded. And if 1 have two Mannors holden by ſeverall 
fi ud before the ſtatute 1 enfeoff a ſtranger of two acres, the one 
Aas gie Mannors, and the other of the other, to hold both by Eſ- 


mie; thall have one Writ of ward of both lands, ſo of a gift in taile at 


0 t7E313 gards 100 
mar materiall to which of the Donees the iſſue in ſpeciall taile be 


ina raviſhment of ward, becauſe it is as Treſpaſs, and the Seig- 
Mtraverſable, 41 ZE 3 15 gards 94 and H45E 3 gards gg he ſhall 
WE how coſin &c: 

ene ment of ward, the Plaintift was driven to mend his Declara- 
Lenuſe it was /i & armis, &c; 7 H 4 9 gards 77 but contrary to 


ä 
2 
D 
N 
Js 


of 5 ard; 29: 
ward of land, and the heir, the Plaintiff declared of a Mannor 
"BW acres, and thoſe being parcell ofthe Mannor, he did abridge 
. LOS, decauſe the writ is generall of Land, and the heir, 29E 3 10 
4 Ii ward, he declared, that he held tbe Mannor of 3 which now 
| Z 2 2 is 


_ 
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is made into a Priory &c: and good without ſuppoſing that he A 
Advowſon of the Priorie, the Defendant ſaid, that it had ben 
time out of mind, ſo he ought to have ſuppoſed the Advowſon to bak, 
den, for which &c. 42 E:3.7 Guards 96: 's 4 
A writ of ward by two ſiſters, and declared that the Lom away 
Tail to ?: their mother who had iſſue them two, and one 4 
releaſed to them, without ſhewing that their father Tenant by tec 
was dead, becauſe the ſame was to the Action. but the opinion wu 
was naught by naming of A: in their declaration, who was n& inthew; 
becauſe they might have declared generally without naming her, | 
Vid: 6. E 4.19 was holden that they could not plead the Releaſe againſt a (ranger 
49 1-3-27* out ſhewing of it, but againſt the parcener her ſelf who releaſedghey 
yy 2 77 &c 45 E 3 10 Guards 100. N ood 
| A writof Ward 7 four at the firſt grand Diſtreſſe, 
fault, and three did appear, the Plaintiff declared that dd 
force him of three parts of the Land, and of the body. ih, he 
ought to declare according to the Writ, or to ſtay a ll appar 
er untill the fourth hath loſt by default, and the Wardſhi Fg jar 
as intire as the body. Perey contrary, for if one plaintiff be noi te 
other ſhall declare, of the moiety of the land, 45 E. 3 10 ce, butalet 
day was given prece partium, at which day the three did and 
grand Diſtreſſe with Proclamations returned againſt the otheryiod 
not appear, and now the Plaintiff may aver his Writ &c. andthes 
took upon them the whole Tenancy 49 E 3 19 Guards 10h. 

A Writ of Ward by a Biſhop, ſuppoſing that the Anceltgr h 
him, where he died in the time of his Predeeeſſor, or in ie 
of the Biſhoprick, the writ ſhall abate upon ſuch cha 408 3 
Brief 520. FO 

It ſeems by the opinion of this Book, with which agree ; N 34 
e.2 E 419 that if a Biſhop have Title to hath Ward, and den, 
him, but dieth, that the ſucceſſor ſhall hav e the Ward, and mayRiem, 

but ſee 40 E: 14 contr. See C: Lit: 9 10 Flix: Dyer 277; WEB 
cutors of the Biſhop ſhall have the Ward, becauſe it was a tf 
but if a Church do void in the life of the Biſhop, and the Bie 
the King ſhall preſent, and not the executors of the Biſhop, besass, 
a thing onely in action, FN 33 & 34 acc: vide 50 E:; a #6 

A writ of ward upon a gift to H: in Frank-marriage with kt a” 

the Donor, H: had iſſue S: who had E: who had 7: and f: 4dn;çt . 
woman R: and after by another : 7: aliened, and took " 
to him and his ſecond wife in ſpeciall Tail, and died, . had Iſſue on 
in age, and claimed the ward, becauſe the four degrees were n 
the gift was in Frank-marriage, Habendum to them and to daf 
their two bodies, yet the Declaration of Frank-marriage was Y 
the Declaration was conceived good, although the Heir who 15s Gee 


85 
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is notHeir to the Frank-marriage, but to the eſtate Tail late 


Wards. 
* fr it was holden, that the Seigniory was not gone from the Donor, 
the alienation of the Tenant in Frank-marriage : Andit was holden, 
Lubbe Diſcontinuee held of the Donor, and that the Declaration was 
that the Frank-marriage were gone by the diſcontinuance, 
e ec 116. | 
Jhawrit of Ward, the plaintiff ſet forth in the writ, that the Defen- 
ld by Eſcuage, but in his Declaration he ſpake onely of Homage, 
id, he ſhould take nothing, although he did alledge divers ſei- 
ofthe Ward &c: it was but encroachment, when the tenure whereof 
lara is but Socage, but Caſtle-guarq is Knights-ſervice, and he 
«ho dee by Grand Serjeanty, holdeth alſo by Eſcuage, M: 19 R: 2 


r r 


pd | bs nt to ſay, that he died in his Homage, without laying of 
telly of the Services in himſelf, or any of his anceſtors, E: 1. 


132. 
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„without ſaying in Caſtadia, other- 
nt rit of Right cc. the defendant ſaid, that the anceſtor did en- 
vwithout that, that he had any thing after &c; It is no plea, 
Utnyerling the tenure, alſo he did not make Title to the body, 
Herd. 32. Fitæ b. N. B. 140.141. Finchden faith, if the Plaintiff 
on, the other ſhall be puniſhed in this action, whether it 
SW git or wrong, if he cannot make Title to himſelf, and with- 
"4 Foy Tenure is not traverſable, 43 E.3-4-14 H.4.15.Gards 84. 
ee 72, 9 H. 6.10, acc. Becauſe it is in the perſonalty, 

1 8 to be recovered, and the Tenure tra verſable wi 
We Title. 
St of the Heir of T. Feoffee of R. if the Defendant alledge 


c "1 
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N 
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verſe, or plead joint-tenancy in himſelf with the Anceſtor Ge. 
Raviſhment of the Heir of H. upon the grant of N. the Dei 
faith, that A. ſeiſed holdeth of N. and took to husband H. ant 
iſſue the Heir, H. died, V. granted the Ward to the Plaintiff, M 
and N. granted to us &c. and he ought to traverſe the ſole ln 
but need not ſpeak of the firſt grant, 37 H. 6. 3 f. 225 
It is a good colour in a Raviſhment of Ward, that B. of whon 
anceſtor held, did grant him to him, and afterwards T. of when 
anceſtor with the Defendant held other Land, ſuppofing that beach 
ſole ſeiſed, took him, and — him to the Plaintiff, and that wedy 
retake him, 2 C. 4.27. Gard 72. | 2 
Raviſhment by the Lord of the Ward of the Meſne, (5)the hero 
T. ſuppoſing the Tenure of five Acres; the Defendam fad, that 
T. was ſeiſed of the five acres, and held them of H. in Wige, 
of his Mannor of D. which H. held the ſaid Mannor over dt bun 
tiffe by Knights-ſervice , and leaſed the ſame to T. and A. his wik 
the Remainder in Tail, the Remainder in Fee to T. who del, md 
that A. was in by ſurvivour as Guardian in Nouriture Ge andthe 
he as Servant of A. took the Infant from the plaintiff, and good, mt 
out traverſe, becauſe he confeſſed the five acres by one Meſne ho 
the plaintiff, becauſe the Mannor of which &c. for the bon 
ſtrain in them, alfo how he held the five acres, and no more het 
traverſe, for the quantity is not materiall, as to having of the Nui 
But in Avowry or Ceſſavit, and alſo in an intruſion of wie 
he ought to traverſe the quantity for the miſchief of eſtoppell, but thi 
which the plaintiff declareth, that T. held, and the_Defendutihemed, 
that he and his wife leaſed, he ought to traverſe the fole Temteof T.and 
ſo he did, and it was ſaid, as the Cafe is, T. ſhall not do Mf 
life of A. ſo he may well traverſe the dying ſeiſed in his homage; alter 
wards the plaintiff did maintain his Declaration of the Tenure d . 
without that that, C. held the Lands of H. as of his Mannor, Wane 
and form &c. M. B. E. 4. 20. Guards 63. 

Raviſhment by the King, as to the land, the defendant pleaded frofimen 
of the anceſtor, without that, that he died his Tenant, and as to ne, 
made title, as Lord of other Land, and it was holden, thatupol 
without Office, that I may well take the heir out of the poſſeſſion our 
14 H4.15.Gards 84. or 1 may have an O#ft, le main cam exitibu,J6#! 

A woman being my ward doth aflure her ſelf to ano , note 
ſtanding which I may well grant her marriage over to another, nn 
Raviſhment of Ward againſt the” Husband , if hee plead this mule, 
that after the grant he married her, and that ſhe was of the del, 
years, it ſeems a good plea; and therefore they were at Iſſue, : 
age43:E:3:9% Guards 97 but note the Grantee of the King Weed 
ver, although ſhe were of that age, vjz: of the age of 65840 
It is no plea ia a raviſhment of Ward, that he is not heir, # 2 
is. a Baſtard, by Finc hden, 41 E:3 15 GA 96: | 
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75 by the Grantee of Guardian in Socage, the Defendant ſaid, Vide ; K. 7. 
MF delivered the Ward to the Plaintiff upon condition, that he ſhould Guards G. It 
WE eat, and for doing that he came &c. and we did aſſiſt him, and - good bar i 


e at iſſue upon the Bailment in the manner &c. 33 . 3 Kaviſhment of 
10 | mara of body 


163. 
Aut of ward, of 20s, Rent, the defendant ſaid that the anceſtor held —.— = 


the land ont of which &c. and leaſed the fame for life rendring Rent, parted with the 


{granted to him for life the Rent, with the Reverſion, and holdem a £71d,and did 
5 16 pure 40. — — ſeiſed, 

ande ward of the body of the heir of 7. the Defendant did al- 41 — 
abeland given to 7. and 4. his wife, and to the heirs of 7. wh — het 

dad. 14, being alive whoſe eſtate he hath, and it was holden a good the ſame by the 


fte in 28 E. 3.93. Guard 23. Cnſtone of O. 
pbhanage of 


London. . 


AWritof Ward of the body and Land, it is no Plea, th 
toe did enfeoff 7. whoſe eſtate he bath, without — — chin 
filed; pet the plaintiff did admit it, but to alledge a Fine to 7 ht 
cine be bath, is good without traverſe, 4 H.6. 29. Guard 51 12H 
Agua $0, becauſe a dying ſeiſed after a Fine levied is not materiall * 
The entrie of the heir in Religion, is a good bar ina Writ of Ward 
r it ſeems for the Land; as if he were alledged dead, 
Thelordclaimed the Wardſhip-of him who was in hi 
N ö s mothers belly, 
$1 3 it * = goes oy 4 Guardian in a writ of Dower 
* 2mm Non compos mentis doth make a Feoffment, and a Letter 
: Alu to oe: Seiſin, yet he ſhall be adjudged to die Tenant 
r 4.5.Gnards 67. but the Lord did alledge further, that 
the friends of the Infant did enter upon him, ſo he died his 
Alte dd. e, if the heir of an Infant enter upon his Alienee, I 
mea e ward: So here, Hanck and Thirs faid, that the Guar: 
amo try the Right of the Freehold (s) the validity of the Feoff 
dent, 28 4 oe may do by the Stature, 7 H.4.12: Guard, 78 3 
* he ſhall have the generall averment, that he died his 


Htg E.3 16. Nis a f VET | 
16. good plea generally in a writ of ward, that the 
—.— — hold of the Plaintiff, or that the anceſtor did not de 
ge 2 more, and the ſpeciall matter, as Feoffment by Col- 
rag -2 be any ſuch, ſhall come on the plaintiffs part to plead. 
ſeingeondi 143. 11 H. 7. 12. 12 H. 7.20 6H. 4.4. If an Infant 
wardfort ac == upon a feoffment made by his anceſtor, he ſhall be in 
virions. 17.7.9.7 H.7.11-26 H. 8. 3 9 E.4 by Danby. 
mar 1 a next of kin, that he as Lord in Socage, made 
ile: 283 A ee challenge the Infant, although that he 
The — N was preſent, 27 E. 3.79. Guards 22. 
5 e bath a ward by reaſon of Wardfhip fallen in his time, 
and. 
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Wards, 
and grants it over, Fo grantee ſhall have aid of the King, benz 
King remaines guardian, 12 H 4 19 Cards gt. n 
In a writ of ward, the Defendant ſaid, that the Anceſtor ofthowe. 
did levy a fine of the Land to him „ and that he did render the lane l 
in taile to hold of him &. the Plaintiff could not aver the I 
rally, for which cauſe he did alledge the releaſe of the Deſenias 
Anceſtor, it is no plea for the Defendant that he didnot releafo ot 
may well plead that he continued ſeiſed of the land by the i 
that, that he did releaſe &c, 38 C; 7 gards 87.  "- 
It was ſayd, That the Feoffment of the Anceſtor is no d 
-Deed, ſee 45 2 garas 119. We! 
In a writ of Ward of the body and Land, the Plaintiff AM 
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poſſeſſion ; Nontenure of both is a good plea, 13 H. 3.Gardia thorn is 
H 6. 12. that he ought to ſay, the day of the writ brought ff 8 


But it is no plea in a Writ of Raviſhment of ward, 12H, aiding 
Ejectmentof Ward, 41 E; 15 Nor that he doth not hold ofthethin 
no plea in an EjeAment 5 £4 3 21 But 19 E 2 gardt 125 the M 
ſaid that the Anceſtor held of him without that, that he beld cin 
tiff, and the ſame was good without more ſaying. 1 8 
Eje&ment by Guardian in ſocage, the Defendant ſayd, than 
ther did enfeoff him, without that, that he dyed Tenant to the Lad, 
&c. and admitted good, but afterwards the Court ſayd , Thau 
to anſwer to the dying ſeiſed, for of whomſoever he held in , 
was ſufficient as to the Plaintiff, yet he pleaded over, that the 
father did enfeoff the Plaintiff upon Condition , and that the Father 
entred for the condition broken, &. 13 H.4.17. gards u. 
Acceptance of releif or a ſurrender ſhall not ouſſ the lun alba fai 
ture of marriage, 28 & 3 92 gard, 49, . 
Ejectment lyeth againſt me upon the wrong done by uodhet do 05 
uſe and my agreement to it, 38 53 18. 1 
It is no plea in a Writ of ward, that this heir hath an elderbrow 


med 1 whois alive, ec. without making title to him to the fa 


the award of J, &c.7 E 3 $1 gards 24, | * 
The Feoffee before the Statute made, Libere & gui-te facient Jun 
cum ſervicinm quantum pertiuet, cc, ſhall hold of the Feoffot, nes. 


it is not expreſſed to whom hee ſhall do the forraigne ſervice, 14h. | 


£ards 152. 
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11 Where the Sees Hall have treſ aſs for taking of 
ke eldeſt Som, and another Writ for taking of the Heir, 
eh Fl . and Treſpaſs for the Lord being in poſſeſſion. 


* 
94 


1 FP . — for taking of his eldeſt Son, 2geA/ſſiſe 35 — there 
„ that the guardian ſhall recover the value in marriage in a 
ne Common Law for taking away of the Ward, 29 Z 3 37 
— ee Writ of raviſhingof bis ward, taking of his goods , 
111 af his Servants was maintained. 
ob” 4 Ware conſangninem & hertdem rapuit cujus maritagium, 
5. and it alledging that hee is yet within age, becauſe he doth 
* * — but of taking his own heir, 32 E 3 gerds 32, 
Tit hab; \Qware re filium e heredem rapuit & abdaxit, good, 21 H6 
11633 f 6 55 and treſpaſs for the Mother, Dia fillum & 
. 9 E 453 ind it lyeth Quare vi armis ſliom Cc. 3 Edw. 


=.” of his ward, Vi & arms , although hee hath the 


8 455 gards 140. 
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Ni. x6 e: man ſhall be in Ward for a Remainder deſcended, 
and, 4 R:verſton. 


* 


3 57 
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the Leſſor for life ſhall bei in ward, if the Lord hath nor 
acaced bimſelf by Avowry made upon bim But if ſuch Leſſor 
ated the remainder over in fee, the heir of bim in the remainder - 
Tol 5 ward, living the Tenant for life, for that he is Tenant to 
= wh 3 yard: $ 
1 — husband and wife, and to the beirs ofthe · husband, 
hl not be in ward during the life of the wife, but after he ſhall, 
WH 4.20 gards 63. 
leefeth for life, the remainder to husband and wife in taile, the 
be heirs of the husband, they have iſſue and dye, the iſſue 
12 halls: within age at the death of the Tenant for life, "ſhall bein - 
"Bw 334 gards 48. 
| 3 for liſe made by the Tenant of the King, the rema in- 


I! 
ther 
2 


ile, who dyeth ; .livingthe Tenant for life, the iſſue within 
att h of the Tenant for life, ſhall be in ward, 33 H66 gardr 
TNT 7 19-That there ſhall be1 no ward for a re untill it 
2 T Apen ere dice, a good caſe. | 
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XIII. Whore a man ſhall be ſaid Guardian for N k * 
where he ſhall be charged as againſt the Lord, ii 
marry , and where he ſhall haus an Action for theygy 


Wri: of Ward againſt a woman, ſhe claimed but for Num 
was ready to yeild the ward, to whom the Court ſhould; 
and ſaid, that one I had another VVrit againſt her, c. anda 
ven, ſhe found ſutety to have the ward here, and at the; 
default or one of the Plaintiffs, ſhee would have delivered 
the other, who ſayd, that the Infant is married. C aut, his 
that ſhee was no deforciores at any time, notwithſtanding 
on, and ſhall not be changed if the infant hath married hi 
her conſent. Alſo it was ſaid, that the Plaintiff ought toh 
the marriage at. che firſt day, not now, but afterwards, hy 
ver the infant married, and twenty pounds for the marriage i 


garas 25. 1 
And upon the like plea of the D. fendant, the Pla iniff ſaid ain s 


4 
9 * 


, , | 


knot 


nM 
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pf er e ve N 
the infant, 43 E3 32, | n 
By the Cuſtome of London, the Mayor, Aldermen and M 
are govetrnours of the Orphans, their Lands and Goods dum 
and their Committee brought a raviſhment of ward, and aWnyp 
the cuſtome be alſo, that an infant is not bound to his gusta 
ger then untill he can govern himſelf, yet the Plaintiffneed u 
that, but the Defendant by way of anſwer Per ¶ vriam ani i 


Ul». * 


"IR 


* 
* = 
1 


mitted untill a lawfull age, this is intended one and twenty 
not otherwiſe appointed by the Mayor, &c. Alſo the Wes U 
though the Plaintiffalledpertithar he hath married him to h 08 | 
for be ſhall account untill he be diſcharged, by order Oc en, | 
he shall be in ward for his goods, although he bath no L PRE 


But Zelk»ap held. That the Guardian in Socage:vball not 


of his ward by the Cuſtome, becaufe of his goods, &c. beca et 
rity is alſo by ſtatute, as is the guardian in Knights Service, us N | 


Wards: | 54.5 


; 1 by ſach cuſtome, shall plead other matter, 8 R 2 Gards 166. 
| by bim, the cuſtome for land shall not be allowed, if not in Len- 


Ar of ward lyeth againſt the Mother, who claimeth nothing but 
re, bat not againſt the Schoolmaſter, to whom the Lord hath 
bim, but ageinſt the Lord himſelf, 12 H 4 18 Yards 81. 
h eeadant ſaid, That the Anceftor held of the Prince by Priority, 
wo * &c. the Plaintiff ſaid, that the Mother being in poſſeſſi- 
Plant by Nurture, took the Defendant to husband, ſo he is de- 
was holden a good replication, 38 EAw. 318 gards 88. 
"by gurrdian by Nurture of the ward is void, and he may tak? 
ber de hath bar the government of him untill his age of diſcre- 
I orteen years, and none shall be guardian for Narture , bat 
ater or Mother ; but hee may deliver him to another to inſt:uct 
ater Littleton holdeth, that ſuch a grant is good againſt ſuch 8 gtan- 
Waste, bur the Infant may depart &c. Danby ſaith, That ſuch x 


Garbe may take back the infant after that he hath diſcharged him &c. 


ty) | 1 21. n 
en E ; Connterplea of voucher 78. where the Grantee of a ward 
ene of ward, ſhall vouch. 


. 
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XIV. Reviſdovent of ward for him who bath married the Heir 
ir Annos Nubiles, and where he ſhall have 4 IF rit, the 
man being married in the life of bis Father, 


nene by the Committee of an Orphan by cuſtome ro him as 
WE unnofkin, becauſe that the infant had married his daughter, the 
mtg, that the infant was of the age of ſixteen years, cc. and 
ede had the profits of the marriage, &c. yet it ſeemed 
SALA g00d , becauſe he is charged tothe Mayor, Ce. and the 
= 9;udged by him, and to that he shall be compelled by à writ 
Wet if he will not ec. and by intendement he shall have 
Ache age of one and twenty years. Yet Seto» ſaid, That guar- 
Nes ſervice had been barred by ſuch plea, becauſe hee had the 

Ewardsbip, by the marriage, 32 E 3 3 Gardi 31. | 
ment, The Defendant ſayd, that he held of him by poſterisri- 
WAA covenanted between us and our grantor, that the Iafant 
ih as, and he did ſo, and you had married him before, 
out making him Title, and the Plaintiff took nothing by 
04 gard. 41: » pcel | "0 
MM Maintained againſt him to whoſe daughter the Iufant of 
| ane life of his brother was married, with sverment that hee is 
of conſent (5) fourteen years, and took his homage in 
FN garar 13. 
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XV. Where the heir (ball be twice married by the „ 
where by the Lord after he bath been marryed ig 
ther, or by the Raviſber. iy, 10 K 


Here it was found for the Plaintiff, and that he did u 
married , and the body of the Infant in another cou 
opinion, no judgment ſhall be untill it be found or conſeſſ te 
hee be not married, the Plaintiff ſhall have the marriage, ada 
value, if the Judgment be given for him, for the Defendantwli 
is avoided , cannot have it; and tender of the Plaintiff ſhalllyalt 
c. 16 E 3 Gards 107. 22 
Raviſhment, found that the Defendant did raviſh the hei 
age of fourteen and more, and did affye him to 4. his D we 
that before the age of one and twenty years, the Plaintiff g n 
the age of eighteen years, married him to M. the marriage ii 
untill by means of the Defendant, A ſued a divorce for the m 
and the Plan. did appeal to the Pope, which doth yet depend aum 
the heir is of full age, &. and by award, the Plaintiff did recoꝶ 
of forty pounds, for the raviſhment , and a hundred Mar {xc 
but nothing ſor the marriage, for the matter by him done i 
pendant the Appeal: Alſoit-is not found that he was marriedhytel 
fendant , ſo out of the cale of the Statute, &c. 27 H G H, 
Dauby there ſaith , The Lord in that caſe ſhou!d recover teu 
as againſt che raviſher who hath married &c. and if aſte th 7 he | 
ing yet within age of conſent) refuſe the ſaid marriage, rela 
render him another, and recover the value again upon r 
Vi (.Littleton, 79 acc- vi. C. 9. part 132. in Holls Cs 1 by 
marrieth a woman, who is his Ward, Infra annos nubiles; anhmns 
age of conſent, the husband dyeth , the King ſhall have th 
gain, becauſe the firſt marriage was not compleat. Contra 
mon perſon : C. s part in Ambroſe Gorges caſe, vi. C 5 part; t® 
ſons caſe, The Guardian marrieth his Ward, and after they WM 
(+ ſa precontratt, yet he ſhall not have the marriage again,. 
| Seei2 R 2 Damages 130 ace. and t hat the Raviſher (halle ot 
the ſingle value, and that be ſhall have, although the hae 
diſagree as before, and then he ſhall alſo have the marriage 
7 ndgement 159, See 43 Edw.3.7udgement 102. and 19 1 
122. | Sh 
Note by the Court, If a man dye, his heir being married av 
the age of ſeven years, yet the Lord fhall have the Wardin 
dy , becauſe no conſent can be, for which the other did ae 
of the age of ſeven years at the marriage, &c. 12 TU. I. gag 


7 


* Wards. 547 
wif the Infant marry at 4 years, his anceſtor dieth, he not yet of 
"= theLord ſhall have the Wardſhip of his body, untill that a 2 
he may diſagree, but if then he do aſſent to the marriage, he 
er nothing to the Lord &c. and it was ſaid, that if the woman 
re tharſhe cometh to the age of conſent, the Lord ſhall marry 
7. H. 6. 1 1. 13 H. 3. Wards 147. and temp. E. 1. Gards 128. 
Card 156. | 
Sept 22 ace. Fitzh. N. B. 143. acc. but ſee 7 H.6.11. in the 
ng, a tender was made to one for marriage and was diſ- 
dhe marriage was not void, then Quere if the Lord ſhall 
adſhip. | 
eld who bath married the Heir, ſhall not marry him again, al- 
be wife die during his Non age, A. 13. C 1. Guards 137:C- 
i ſuch firſt marriage was by the Raviſher, temp. g. 1. Action 
ante 96. 


— — — 


— 


ere the Lord ſhall have the Ward, notwithſtan ling a 
ent by Colluſion, or where Colluſion ſhall ouſt him of the 


ſhalt not aver the Feoffment to be by Colluſion, without 

eng be for which he ſaid, that the Tenant did enfeoff *. to 

Ach ring his non age &c. and afterwards to reinfeoff the 

kr, androreder more then the Land is worth, the Tenant ſhewed the 

Iaito deablolute, and that . did enfeoff two, who leaſed to him for 

It, ud th the Plaintiff had accepted the.ſervices of them, and ho- 

. On ofthem, and the plaintiff traverſed the acceptance of the 
mie one 0 32 E.3.Gnards 3 3. . 

rt of ward of a Rent, where the Defendant pleaded a 

Whim for life, the plaintiff averred the ſame by Colluſion without 

Wn. 19 E. 3. Guards 40. But there is no challenge, but 31 F. 

M129. It is holden that he ſhall ſhew how Colluſion, and there 

that if the Feoffee did enfeoff a ſtranger, and not the Heir, 


bn is gone. 

TreOr by Collufion doth give the Land back again to the Feof- 
the remainder to the Heir bona fide, the Lord ſhall not have 
or the Colluſion ſhall be averred and tried, and it is not appa- 
, vide 33 H. 6. 17. and 18. and Priſot there ſaith, If ſuch 

the death of the father doth enfeoff a ſtranger ona fide, 

ſhall haye the Ward upon averment &c. becauſe his Title 
before, and the Remainder to the Heir upon aLeaſe or giſt 
er, is not Colluſion, Nor a Feoffment to tlie heir and a 
$heir of the heir is not Colluſton, 33 H. 6.17. 12 H.4.73. 
| Az aa 2 But 
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But oil faith, where the Tenant enfeoffeth his eldeſt ſon dh 
that this is double Colluſion, 31 E. I. Guards 155. ſo it ſeems Cy 


- averrable upon ſuch Feoffments. 


20 Elia. Dyer 361. The Tenant of the King did enfeoff da h ! 
to the intent to enfeoff his Heir male at full age, when at theti 
no iſſue male, the Father died, and then a ſon was born, 
luſion, and the queſtion was, whether he ſhould be in ward for i P 
or but a third part, Vide C. 1 part 47. 10 Elis, Dyer 268. but 

78. chat now by the Statute of 3 2 and 33 H. 8. for e 

third part of the Land. 

In Ward the Defendant ſaid, that the anceſtor did not di 
plaintiff, that he made a Feoffment to re-infeoff the heir of fl 
thall not conclude ſo he died ſeiſed, but ſhall conclude Colly 


the Defendant ſaith, that it was without condition,47 6 2 
£E.3.Gnaras 33. he ſhall aver the ſame againſt a ſimple 2 
but 


againſt a Fine upon Releaſe, and the iſſue ſhall be upon th 
not if the Feoffment be upon Condition &c.19 H. 6. 30. 

See C. Io part 80. in Lowes Caſe , If the eldeſt ſon purchalelalifhs 
father , bona fide , for a valuable conſideration , he &c. ſhall mien 
Ward, nor pay primer ſeiſin: So C. part 77 Curſons Caſe, if theGnul- 
father in the life of the Father convey Land to the Grandchild Soc ln 
78. if the conveyance be to any of his collaterall blood, or lun 
children. 

In a Writ of Ward, the Defendant pleaded a gift in Tall whnhj 
anceſtor, the Plaintiff faid that it was rendring a Roſe the 4 
and afterwards 401, ſo Colluſion, and che Defendant c 
tail without ſhewing a Deed, and that was rendrin 
ſhall aver it bona fide, 4 E.2 Guard: 11 9. and note, the 
Deed is by the words of the Statute, which wills Duck 
teſtes nominatos in chartis & alios &C.  Marlebridge cat. 

Colluſion ſhall not be averred upon a gift to the eldel n 
the remainder over, 27 H. 8.7. and 10. me 

Note the opinion of Gaſcoigne and others, If a man wo mas 
the King, and another, makes a Feoffment of the Land be = 


ther by Colluſion, the fame is not remedied by the Sta 


Wardſhip is loſt thereby, and the King ſhall not have the Ward 
4.7. Traverſe 15. 


2 


XVII. Where 4 Ward ſhall be recovered by Proch , * 8 | 


Pon Default of the Defendant at the proclamation 
Plaintiff ſhall recover the value of the Land, and the © 
damages if &c. and a writ ſhall be to the Sheriff to enquire ef 


Wards. $4.9 
une which he hath occupied the Land, 42 E. 3. 1. C Hard 05. and | 
u returned dead at the Proclamation, and the others warned which 
bear, Reſummons awarded againſt the heir of the dead, who 
hand faith nothing, by which the Plaintiff ſhall recover againſt 
lll 9. £.4-15-Wards 15. anda Writ awarded to inquire of the da- 
bee the Court would adviſe, if the heir being within age,ſhould 
e gave Judgement upon default at the Proclamation Salve jure 
 adawarded a Writto enquire of damages. Hil faid, that he who 
the Ward by Proclamation ſhall never have an action, notwith- 
de Statutes which ſpeak, Salva bs alia actione &c. 16 E. z. 


Anadſhall never be recovered by Proclamation, if there be not three 

due and three Proclamations,” by the Statute of eſt, 2 cap.35. and 

Luhe Proclamations are not made for the ſhortneſle of time, . all is 

md; andan Alias ſhall iſſue forth to begin again &c.2 H. 4. 1. Return de 

l bat it ſeems there ſhall not be new Proclamation, but Proceſſe 

ai Common Law, 3 H. 4. 6. And note, that the Proclamation- 
ſulkeinthe County onely where the Writ is brought, 17 E.3.70. 


1 
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yu tere the body of the Heir ſſiall bein ward, and the 


Lands, and where the Lord in Knights-ſervice ſhall have no 
nu and where « man ſhall be in ward aſter his ſull age. 


7 


[F1ommurrieth his daughter being within age to 4 man of full age, 
Wetd, his Land ſhall be in Ward, 20H. 6.15. | 
Taebefound heir to the Kings Tenant, and hath Liverie becauſe of 
ee. another is found heir &c. yet there ſhall be no reſei- 
Ar de alſo found of full age, 12 R. 2, Liverie28, 
; huffife of Afoorrdanceſtor, the Tenant juſtifiedas Lord by the non- 
e ſame plaintiff, he ſaid that the ſame Tenant granted ts him, 
Sites, that they would never claim anything by reaſon of Ward, 
SME, which his father held of him, nor in the marriage &c. and 
a deing denied, the aſſiſe was awarded, 19 f. a. AvoWry 224. 
— heir entreth into Religion, there is no Wardſhip, 12 K. 2 
, *Wiings Tenant die, his daughter and heir ofthe age of 15 years, 
ae ſhe ſhall be in Ward, but if ſhe had been within the age of 
e ſhould be untill 16 yeares to make the tender, + 
Ls Forteſcue , if ſhe: be married in the life of her father with- 
tall have her Lands at 14 years, whether the Husband be 
u orof full age, becauſe no marriage can be; 33 — = 
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35 H. 6.42. Guards 7: Where by the Juſtices, the heir feral vgs . 
ward to the Lord by priority, may well enter upon the Lord by pole; 4 
city at 14 years: alſo the grantee of the King ſhall not have ad am 
tender her a marriage after 14 years, nor the King himſelf bug, 
have livery, alſo ſhe ſhall pay the forfeiture for maryingher ſeſ u 
the two years after the 14 years, againft the agreement of the ly Mk 
Priſor, Markham, Telverton and Danby, but Forteſcue was con, WM 
Vide 35 H:6:41: by Wangford, If a man holds Lands of yz WM 
by Priority, the other by Poſteriority , and dieth , his daughtes 4 MI 
14 years: he who holdeth the Land by Priority, ſeiſeth the Wag 
the body and Land, and the other ſeiſech the Land holden of A 
ſhe cometh of 14 years ſhe may enter into that Land; fh 
have the Land till 16 years, but he who may tender her a mum 
But ſee F N:B:256.257: if the heir female hath Land in 4. 
Land in Socage holden of the King, ſhe ſhall not have theta, 
at 14 years, but ſhall ſtay the two years, ſo as ſhe ſhall m N 
Very. a, | . N 1 
Alſo it was agreed by the Court, that ſo ſoonas the Lord haba 
ed her after the age of 14 years, ſhe ſhall have her Land preſently; if 
ſhe were married before 14 years, ſhe ſhall have her Land at 14 N 4 
though her husband be dead before, ſo the two years are given forthe 
Tender, becauſe the Tender before that age is void. It was alledeedthat 
Bratton'ſaith, that the age of male and female, is all one, the cm 
it was never holden for authority in our Law. "yg 
The Heir female. being of the age of 14 years at the death ber ance- 
ſtor ſhall not be. in Ward, becauſe that is her age, 39 HHH. 
Lir.22:6-35 H 6. 40 acc. Tr" 
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XIX. Where a Right, or Raviſhment of Ward oball be nu 
tai ned at full age, where after the death of the Heir. 
A Writ-of Ri bt of Ward ſhall abate, if the heir come of ful | 
A depending the Writ, not ſo of Raviſhment of Ward, alben 
be of full age before the Writ brought by Danby, 9 £.4.50M 


but the Reporter faith, it ſhall be a good plea, that the hei vis of $, 


the day of the Writ &c.9 E. 4. 50. Ja 
Raviſhment of Ward ſhall not abate by verdict, finding thdtchebe" 
is now of age &c. 27 H.6.' Gard: 1.18. but the party oughtto dea 
that he is yet within age, 37 H. 6.7. Guards 60. 221 
A writ of, Ward of the Land, ſhall not abate by the death i 
fant depending the Writ, otherwiſe it is of the body, 3 1 E.. Cy 
but it ſeems it ſhould abate before the Statute of yyeft, 2 c., f 
8. Aſſiſe 9. | | Xxx 


N 


jybere tender of Murriage i- materiall, where not. 
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_ 15 
: Ws of Marriage, the Plaintiff declared of the Tenure, and 
i Wer the Defendant laid, that the Plainciff did render back to bim 
WET ind accepted of his releif, ec, and was driven:ro anſwer over, 
T Challenge was entred at his prayer; wherefore he ſaid, he was 
wat the time of the Render, c. 28 f: 3.92. Guards 49. 
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As and in the other. | 
Chet, Palmers caſe, The Guardian ſhall have the ſimple value 


18 In forfeiture of Marriage, the Plaintiff was compelled to 


Firtefenr, Ina forfeiture of marriage he ought to declare of the Ten- 
&r, but itis not traverſable, but in a valore maritagii the tender is mate- 
| 7 e 71. 1 | | 

a taken upon the tender in a forfeiture of marriage, 16 E: 3. 
Moo bpon the Statute 14. and 14 E: 3. Action [upon the Statute 16, 
Az. Action upon the Statute 27. It is no plea for the heir that 
ay recover againſt the Ravisher, it he do not deny the Ten- 


5 
Jn 
n. 
vi 
i 
the 
m 
aid, 
2 
7. 
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6 


A 92 , 
Wt 71, - 
"Wc } 


| I. here the Lord ſhall have the double value of the Marri- 
ee 4 Pronger where the Simpl value, and where 
e balns vice ag unt tg, and where be ſhall have the 


| 2 " hind againſt the beit, where the value, where the double value, 


mod that the Kings Tenant bad two Daughters, one within 
daß I they know not whether ſhe be married, Judgment was given, 
puld ge e Ward, and the value, if ſhe were married. but 
bebe And a Writ was awarded to the Sheriff for the 
another to diſtrain the party for the body, 47 E: 3. 19. 8 | 
103. 


Wards. « 


403. Bat where it was found ſhe was unmarried and afcerwards | 
that mean between the Verdict and the Judgment, ſhe was mace. 4 > 
the Judgment was to recover the Ward and not the value 5, ©! 
udgment 137. RF | 1 - 
1 = oy the Jury doubt as before, and the Deſendamt tos i 
he is not martied, the Plaintiff ſhall recover the Ward and U 
wichout the va ue, becauſe he doth not maintain that ſhe is ms) 
.the Plaintiff ſhall not recover in a Writ of Ward the value 1 
Vonchee, but agaioſt the Defendant, and he over, 16 C3 
Valore — maintained by the Grantee of the kus 
4bat before upon aiScive facia apainft him he held over hy; 
.Cxuſe not ſatis fied af the marriage; and at another time on 
Seiſin inthe Kings hands, which was proved for the Farm $i. 
.dianſhip, ſo his default: But untill the King bath made Thins, 
Heir, the Grantee ſhall render the Farm of what age ſoeverith mn 
and that Farm ſhall be intended the very value &<c. 43 Ee 
tbere, that upon Award or compoſition, that another mes 
hold for the va ue of the Marriage, it ſhall be adjudged II 
that which he might have levied by the time, &c. 4 
And note, that when the Lord hath cauſe to have the dontlonts 
is in his Election to retain the land for it, or to have an A 
feiture of marriage to recover it, for it may be chat che M 
him doth not amount to half the va ue, ce 18 £:3. 18 A 
Statute 15. A 
Vi. C. 4 part in Sir Miles Corbets caſe, ac. 15 f: 4 5. 1 
the Lord boldeth the land for the ſingle value, the pro 
only as a pledge, untill the Heire ſatisfieth to him the I 
riage, where he holdeth for the double value, the profi 
value. . 7 "MANS. 
The Lord by Poſteriority ſhall never have Forfeiture of Me 
cauſe he hath notbing to do to meddle with the body,7 E:. n 
on the Statute 33. 5 Tia 
In a Writ of right of Ward, Iſſue being upon the priority it W 
for the Plaintiff, and that the Heir Kee, = 2 120 "200 in U un ; 
ed, and damages given. And the queſtion was. whether the WO 
ſhou'd be three hundred pounds, or a bundred pounds; and there in 
Held that he should not have Judgment for thre hundred 20pn | * 


ILY 


zheo'parhaps he muſt have the value t ite, 41 


Wu . 
. 


. 
— 
"es 
, 2 0 
6 * 
„„ 
» 
bo 


ov * 
« is + a @@* 


d 210 


1 3 ] » £ 4 
a N LL, 
18 144. 3 
t 1 
1 % n es XXIL: 
| LEY pq ; 0 
5 "= , | "| 307 5 wo , " 
7 15 : 21 * 
_ o 4 S « : 'T 0 


* 


"1 _ 
FI A 

» + 

A 


52> „1 £3W oO! 
% 


119 , 


* 


E:3 [odgwen yan 


s * 
=_ 


ON TH” 


g 


15 


. 
. I * 

: 4X 
A. mo 


| — 
8 | 


| Ford) 
1 . 


| oy ny . . 
Ng - 
. A 4 
" 
. | 


xx, Perk the Lord may chooſe to hav? the Services, or the 
Ward of his Tenant, 


ie dieth, bis Heir within age, the Lord may diftrain the Te- 
8 zyow upon the Meſne for the ancient Services: But if the 
eattainted of Felony, the Lord ſhall not have but the Services 
aue to the Meſne, 1 E:3.6. Avowry 68. 
[Tenant le aſet h for life and dieth, his Heir within age, I ſhall 
„ec. but upon Avowry made upon him 1 ſhall be ſtop- 
de E: 3. Guards 8. 


n 


— * — ” 


on .. the Guardian ſhall put out the Termor, or Tenazt by 
* Stauie, or Elegit. 


—_ 4 


fp is lth that the Guardian ſhal{ put out the Termor of Lands, 
lata wreck of the Sea, not of an Advowſon granted for years : Al- 


* boy put out Leſſee for life: But if Tenant in tail of a Mannor 
* krowlon doth diſcontinue, and after preſenteth unto the Ad- 


arpation, and grants the next avoidance over, and dieth: 

or ſhall put out the Grantee, 5 H:7.3 6. Guards . 69. But 

held that the Lord ſhould not ouſt the Grantee of the 

& alis contra, vi. 1 5 H.7.7.Guards 158. Where Gran- 

tlidd Advoidance ſhall have the fouttb againſt the Lord, be- 

ea not have the third againſt the wife, Tenant in Dower : 
the holden, that the Guardian ſhould put out the Termor, - 
condition in Law ſhall be as a Condition in Fait. And there 
5 ;that he ſhall not put out the Termor; But others againſt 


ane by aTermor, againſt the Heir, becauſe he was e jected by 
ator, for a Tenure found of the King, ec. And he was driven to 
ertain, chat he was ejected by Title,3 E: a. Covenant 6. 
lence of a Termor ejected by the Guardian, ſhall have Co- 
i bs Leſſor, if he hath a Deed, and he over agrioft the beir, 
ded by Title, 3 1 E: 1. Covenant 26. and that at full age of 
. ER. Covenant 3. So if he be ouſted by Colluſion found, as 
Weoffment was,readring the * year a Roſe, and afcerwards 
&c.18 E:3. Covenant 7. 
O re Leſſee for life and ten years over, grants the Term and di- 
neee Qing. t by the Lord ſhall bave Covenant, 19 f. 
Khou that the Termor who is put out, do pur- 
un be ſtull have Covenanc againſt the Heir at 
ehe 134 5 129, 
| Bbbb An 


=: Wards. 


An Aſſiſe of a Rent granted by the Anceſtor, the Heir in Wada. 
eth his age. Hill, It hath been holden that the Guardian ſhould all 
charged, but afcerwards it was aſſented by Parliament, that then MW 
ſhould be taken, 3 E: 3. Aſiſe. 176. And Herle he id that he ſhonldhuy MW 
charged, 3 A/. 1. Aſiſe 1812. 1 a 

It was hoſden, that the Guardian ſhall not put out Tenant by 
but a Leſſee for years be might, 1 E. 3. 3. Guards 3. 

And it ſeems alſo, that he alſo ſhall put out Tenant by Se 
chant,who hath execution in the life of the Anceſtor, for the Tilewth 
Lord is elder, and their right is ſaved to them at the full age M 
fant, c. quære 36 £.3.Gnuaras 9. | e 

It ſeems by the Statute of Mercatoribus, That execution n be 
ſued againſt the Heir untill his full age: And therefore 33 Hu 
that the Guardian may put him out, re of Tenant by c 
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XXIV. YVVhere the Donor or his heir ſhall have the 0 ky 
the heir in Franks marriage, within the four de 


** degrees of Frank- marriage ſhall be accounted from wg 
to the Donee the firſt, &“ · and the heir of him wh 
degrees, ſhall hold as the Donor, and if he in the third A 
and takes back to him and his ſecond wife, and hath iſſue e 
the heir of the ſecond wife ſhall be in ward, as iſſue oft e 
fourth degree, for this doth end in the iſſue of the fitſtꝶ Me 
ſaid, that by no deviſe of the Donees, &c. in frank · marri οο 
ry of the Donor ſhall be diſcontinued, becauſe he hath noun, wry 
medy to recontinue it, 1 3 E; gard 116. Wat 
AndHomage done by Tenant in Frank-marriage, ſhall not 
heirs within the foure degrees, becauſe that the Law hath dn 
of wardſhip and ſervice, en.temp. E 1 Gard: 135 But he Hf 
by Littleton 15, _—_— 


1 —— * 
„ 


xx v. vrdere the heir ſhall be in ward for Lands u 
bath rigbt, ar 1owhich be cometh by bis v dae, 
the AG of the next of kinne. e 


— 


r .  EBwna. 


Ie tel ward, The Defendant ſayd, that the An J; L ns 
bis Teognt, the Flaintiff ſayd, t hat the Anceſtor was, ke 
came of Non ſave memo rie, made a Deed of feoffment and A 


LY 


Mardi. * 


s deliver ſeiſin &c, and after bis death the heir did enter by his 
F.. and for that the opinion was, that he dyed his Tenant, 
Maſe the livery by the Letter of Attorney was void, but the heir who 
Meth in Non compos mentis, Shall not be in ward, 7 H4.12, And 
7 8. heshall not be in ward by recovery in no action anceſtrell where 


| jrasnotlawful, as in a Formedon, ibidews, But ſee that the 
"I ofihe heir is lawfull upon alienation made by the anceſtor, who 
eee went is, as it appeareth, 34 H 6.45. tnd by Perkins 5. 
dee it was holden, that upon a recovery in Nen compos mentis 
fra <taters he shall be in ward, 11 H.7. 12. If the heir 
«tins Hortdaxceſter,be shall be in ward, 12 R 2 Livery 28. 
Taifncalienech and dyeth, and his heir within age entreth, he halbe 
AH 12 but if hee do not enter, the Lord shall not enter for 
lin, 644 4 And if che heir enter for a condition broken, hee shall be 


aun or in that caſe, if the next of kinn enter for hm, 39 Ed. 3 36 


91,11 H. 7. 13. 

e did recover in a Formedon as upon abatement, and 
vithinage , and in ward to the K ing, whereas in truth, he againſt 
nde did diſſeiſe the Tenant by their Covin, &c, and the others be- 

ing ingleaded had aide of the third in the ward of the King, notwith- 

udngthat the Demandant did tender to averr as above, & c. and that 
Nd git, 11 H. 4.6 0. 
lat rand „If the Tenant make a Feoffment by colluſion, the 
hel nat have the wardship of the body, untill he bath recovered 

tte lend andifthe heir of the Diſſeiſor be in, and the Diſſeiſee dyeth, 
lan le not bave the wardsbip of the heir untill the hath/recovered 

sach the court agreed, 22 H. 4. 13. gards 79 vi. 15 E. 4 11. 

WW conceived , That the Lord shall have the wardship of the heir 

Wileilee who dyeth in the life of the Diſſeiſor, before a Diſcent 

, anf be may aver that he dyed his Tenant, 14 H 415 Iſe 138 

lilcent is caſt, it is clear that the heir of the Diſſeiſor is Tenant 

al and he shall be in ward, 48 E 3 8 Avowry 83. 19 E 3 64 and 

e to. Where it is holden a good plea, that the Anceſtor had 
pans at the day-of his death,, and that he ſhall not ſeiſe the bo- 

q Ae bei ofthe Diſſeiſce, untill he hath recontinued the Lind. 
MC port in Butler and Bakers caſe, That the heir of the Diſſei ſor 
lte ſhall be both in ward. 

Swi two Mannors of two Lords by ſeverall ſervices, Knights 
+ makes a feoffment and takes back at one day to him ſeverally 
Sus life, the remainder to his heir in taile of one, and the re- 

de other unto his heir, and to his wife in taile, and dyeth, the 

Minto both at one day: and diſcontinueth that which hee hath 

Wee aftec the deceaſe of bis Mother, and dyeth: Nom if the.iſſue 
, or te · entreth for the Mortgage. mony paid, or if che diſcon- 
=*acreth to him, or enfeoſſeth him dee, The Lord who firſt lights 
Bbbbz upon 


he Ton, 


Wards. 


upon it shall Have the wardship of the body, 8c. 33 E 3 Gard: 164 


See that Tenant in taile and his iſſue shall do homage to the Hu bs | 
E 4 Avewry 36. 7 E 4 27 and the Donor shall have the ward Wa 
heir of the Diſcontinuee, yet he shall not be driven to avow npon 
H6 9 Avewry 12 41E3 $eMvowry 65 48 E38. "a 

Tenant in tail of a Mannor with an Advowſon doth diſconta 
afterwards uſurps to the advowſon and dyeth, the Donor fila at 
ward, and preſents to the Church, putting out the grantee oftle7 i tat 
nant in taile, of the next avoydance, 5 H 7 36 gards 69. The opininay 
That the Donor ſhall have the wardſhip of the heir of the Tm 
which hath diſcontinued, 18 E 4 11. were, for if my very 
eneth, and dyeth before notice given unto mee, yet I ſhall ” we 
wardſhip of his Heir 2 H 4. and here there is no right rest 
Heir. 298 
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XX V I. inhere the Lord ſbalb ſeiſe his ward, andtallins. ll - 
though he be in the ſervice of another. 1 


HE Lord may well ſeiſe the heir within age, alt hougb beben 
ed in ſervice in the life of bis Father, 14 H. 4.31. I 
Raviſhment of an heir female, the Defendant did alledpe, that! 
c. ſhe was retained with him; &c. the plaintiff took her,andher6ool 
her, without that he will averr, that at the time & c. ſhee A 
of fifteen years &c. this is a good juſtification. But Daub ſaith, tit bee 
ought to traverſe, without that, that he did raviſh her M. 
422 gards 6g 3 = 
Catesby ſaith, That if the guardian by nurture, commit 
to go out of his houſe, and he will not give him victualls, MA 
not afcerwards take him again out ofthe ſervice of another: hh 
he may well do, 8 E 4 7. Reeds 


err 


_—_— 


— 


XXVII. Where the Recovery of one hall give adoantagtl « 
other, although he was ſevered before, and where be tha 
derere / h ſhall have all alone. i 


Cc 


A Writ of Ward by two Parceners, of the body, one dota 
the other being ſevered, yet she shall have an account for . 
fits of the moietie againſt her who recovered, but if sheh ibn 
the de fendant, she which recoyered may p ead this releaſe in bit 


ber, and that wirbont »hewing 2 ant of the priyity, ber en 


_  maintainan action againſt the D 
* „ is ? 


dant in her name, wi 


Wards. 


u recovered in common, notwitſtanding the Releaſe, and that 


. ant the one ſhall not hurt the other, but fhe may maintain the 


& without. naming of him who hath the Releaſe, - declaring, 
M Tenure, and not of the diſcent, and ſo is it abridged by Fitzh. 
Mu de Defendant may well plead the Releaſe of the other who re- 
berg named, 45 E. 3. 10 guards 100. and the ſame caſe for ac- 
e Accompt 36. . 
c that in a Writ of Ward-forthe body by two, If the one be 
ocber ſhall recover the whole, and that ſhall ſerve his compa- 
their common uſe, ſo if one Defendant make default, the o- 
ee the whole to their common ule &c. 49 £.3.19.Gards 104. 
lach, that if two Parceners bring a Quare impedit, and the one 
r the other ſhall ſue for the whole, becauſe it cannot be ſever- 
4 wdſtall have a Writ to the Biſhop for them both, and their com- 


\wollerk ſhall be received & c. 38 E.3.35. 2uareimpedit 126. 


. 
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IXVILL, here Proceſſe hall ine to have the heir in Court, to de- 
hier to whom the Court hall award, and who shall have 
 theruſtodie pendant the Writ. 


R Aviſhment in the County of D. the plaintiff doth ſuggeſt in Chan- 
Lem thatthe Infant is in the County of N. and hath a Writ by the 
dune from thence to have him in Court, to be delivered to whom the 
Wart hallaward, and at the day the Sheriff hath him readie &c. and 
mlethe oripinall was not ſerved, he was delivered to the Defendant 
l, 34 E. ;. Guard 164. e | I 
Imbolden, that the Infant ſhall be delivered to the Sheriff depend- - 


Nit untill the matter be diſcuſſed, and if he deliver him to the de- 
plaintiff after Judgement for him ſhalt have a Writ from 


A 


K 


Wzinſt him who hath the poſſeſſion, or againſt the Sheriff, and ſhalt - 
> per to a new-Writ of Raviſnment &c. 12 H.4.6.Garnybment 22. 


I — 1 * . be. i — n 
. | 

> Mix. Vyßbere the Lord by his a& hall conclade himſelf ta 
e . deve hhe Ward. ; 


Was! 
17 
— 


\ j 
7 


hath the Releaſe by reaſon of this Releaſe by Finchden,who ſaid, - 


Wa ptance of Homage of the eldeſt Son of the Feoffee in the life 
| py the Lord ſhall be eſtopped for to claim the Ward after, . 
offexlty; Rent or other Service recovered out of a Court of 


" " ede 11. | | 
re held the contrary, and that he ſhall not be eſtopped, becauſe 


that 


157 


558 Wards. 

that he could not refuſe the Homage after notice of the Fed 

H.6 17 Collaſion 3 6. but 31 E.1. 2 15 5. there is a diff — . 
acceptance of homage in the life of the Father, and after his; 1 or 
in the firſt Caſe he ſhall be concluded, and in the laſ not, | cans 
Statute of Magna Charts doth tie him to accept homage beſo K 
the Ward, 2 acceptance was but of Fealty, hut 32 E. W- 
where the acceptance of many Services was alledged, the : 
ſwer onely to the acceptance of homage, as that he accepte 25 t 
ther Lands, and fo the acceptance of it ſhall bind. : 4 

The Tenant ofthe King made a gift in Tail and wr 

accept his heir for his Tenant, Fitz. conceiveth, that beſh 

by concluded, to take the iſſue in Tail in Ward by the Stati 

cap. 15. F. N. B. 143. but fee the contrary to that 4 H. 

and that the acceptance of the Services ſhall be intended he 

ton and the Court ſo adjudged, but Fit xh. thinks it no Law, de 
King may well chooſe the Tenant i in Tail for his Tenant,as he@W'@ Z 
3. ina QAuare impedit, as Fith. there alledgeth it. = - 

The Lord ſhall not have the Wardſhip of the heir, untill» a 1 

cepted his homage, becauſe by that he hath the Ward, ben 

Relief, and in ſieu of Relief he ought to take the hom 

Gard. 163. but the Donoriſhall have the Wardſhip of the H 
marriage, without taking homage ofjhim within the four de pres! 13, 
E. 3. Guards 142. wee”. 


3 


— — 
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XXX. M bere the Succeſſor of a Biſhop ſhalt have 5 | ” [4 
v7 in the lime of his Predeceſſor. SY 


E the Tenant of the Biſhop dieth, his Heir within age, 

L dieth before Seiſure, the Succeſſor may well ſeiſe the ink me 
Raviſhmeut of Ward, and-alſo a Writ of Ri ighs of Ward 27 
r 73. agrees of the Right of Ward, 34 6 £.2. mai 

And the Executors of the Biſhop ſhall not have ic, but u 
ſhop ſeileth; nor the King ſhall not have if the Tenant dy6 63 
Temporalties being in the Kings hands, 40 E:3.14. Brief .. 

But the King ſhall recover an Advowſon which voids in the 

the Biſhop zgainft his Succeſſor, A.24 E: 3. Quare Jnr 


. Wards. 


999 
ul U where the King fall not have the Ward although. he hold of 


be, and where he ſhall not have the Ward of a Tenure of bin 


. by Heppel, & c. 
1 
| th 0 was ſciſed into the Kings hands, becauſe the Tenant did ad- 
N. and he gave it to T. to hold of him, who dyed, 
: One S. of whom the Mannor was holden be ore, 
— put out by Oſſice found: And at his Suit in 
s awarded that he should have again the Ward, and che 
raled, 46 E. 3. Petition 19. ſee 47 E. 3. 21. 4 difference 
hto the King by a common'Eſcheat, and where by For- 
ard. and the latter caſe, his Patentee held as of his Crown. 
xe Lord of a Precipe in Capite brought of the land, &. be 
8 the value of the Seigniory. be- 
ave it again by Petition. And Stoxe ſaid, That the King 
Amt we the Ward by reaſon of ſuch a Seigniory by Eſtoppell, 17 E. 
ut ſee 46 E. 3. 12. the Lord put to his Petition for 
da Seigniory to the King by Eſtoppel (7) by l in a 
e v 20. Af. 17. vi 43 E. 3,6 47 f. 3. 31. J0 E.;. 23. ac. 
the Kings Tenanc and another be diſſeiſed of lands holden of the 
. e Heir of the Diſſeiſor is in by diſcent, the Diſſeiſee di- 
adele ord ſeiſeth t he Wardſhip of — land of the body, after- 
und el doth recoverin a Writ of Entry 
wich, That now the King ſhall — the body, and alſo the 
{the other. Dygu, that's a marvell, c 15 E. 410 
it enfeoffeth t he takes back an Eftate, Sc. yet he 


mm 
E 


im in right, and the Ring hath not but a Seigniory by way of 


50 rows nd, 45 E. 3.6.46 E: 3. 12.6. 47 E. 3.2 L. ar. 


—— 


„6 *** 


EEG vis 
+ 4 : 
= 

La 


| What advantage or Prerogative the Committee of the 
ip King ball have. | 


WW. 


1 of the King of a Ward shall not have any _ 
y. realon of it. 35. H gar nd there Gard, 14. by 
3 the Ki 71 a c e . to Advowſons 
Aale de gave Ho A GY d have them. Bue 
5 82. That the oma ttee of the 1 Shall 

it A 


Nob «5. come zu char 
Eine en W i 


599 


N a 


. 7 
ard. | 
by Priority, as the King thould have had, ibid. But the Grids, 
King of the Seigniory Mall not have the ſame advange, e 
214.14 H. 4. 9. Graras 68. 
The Committee of the King of the Heir female, ſhall not Kev 
- riage if he do not tender her a marriage, untill after thef 
- becauſe he is not Guardian, ſo he ſhall not have a7vantage ofthe 
years given by the Statute, 3 5 H. 6. 52. Guard 71. 
- If the Grantee or Committee of the King be put out of the land, ul 
the Heir, or of the land alone, he ſhall have Amoveas maruw upon 4 
ſuggeſtion in the Chaneexy, as the King himſelf ſhould have: For 1 
J:&ment doth not lye for the King, but che Writ ſhall be 
not to anſwer the profis, nor to make Fine, but only amoves 
&-c. Subpena, & c. 35 H. 6. Suggeſtion 9. 1 H. 7. 18. be baddheWi 
of the Chincery. But 4 H. 7.7. it is ſaid he shall have it out de þ 
Bat of thingstranfitory, 'the Committee is pat to his A at 
Common Law, as Ravishment, or Quare Impedit, becaulenthe 
himſelf sball have them * H. 7. f. 


An aden upon the caſe for cht he did. enter into [nas 

ted to the Plaintiff by Nonage, &. and levied. certain fi 

in the contempt of the King, c. and the Writ abated by a 
-ought to have an Ejectment, or account of the Receipt, &i 

G3, it is ſaid, that he hall not bave the Action which the 

have there. See 43 E. 3. 6. Action upon the Statute 11. The? 
have the Wardship of the Heir of his Tenant by whom he grantedthe 
land to hold by Services due, for the beſt Shall be taken fut hin, 446, J 
45 Guards 7. 
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XXXIII. #here the Heire f bin who Arth in RT” ſoull mT 
Ward ro the . rr pag it be the King 
* 


He King h kith . 8e ye which belon b ro thi 

bands, and by ear 5 f gy Ward * a0 
very to the Prince, nd ards be Heir — 45 th 
8 70 ve bis Fer e 86 Fe the 4 


ther N 9 1 5 * 
with 3 $ 15 1 Jad 
Get which 1255 3 | * 


Wards. 
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| XXIV. What T enure draws mardſbip. 
TOs where a man holdeth af the King to find him a Horſe price 


Wir. & nnar [aclhkm, & unam brotheam per xl. dies quando Domi» 
urin in exercitn in Walliam, this was adjudged Petite Serjeanty, 
Aeg dhl not have the Wardship by reaſon of ſuch Tenure, 9 H. 
(ad 145. 
| h 22m boldeth of the King to find a man in bis war by 40. daies, 
th ps grand Ser jeanty, becauſe it is to be done by the body of a 


> 2 oo =. 


own body, and he cannot find another for him, 24 E.;. 


rUs7.006, 
q dune twas adjudged by the Court, that this is grand Ser jeancy, if « 
woboldeth ofthe King to go with him 1» exercitu wer/ns Scotiam in 
argordia, & in reddit u fue in ritre gardia. And ſo if be holdeth to give 
Ning Horn- geld, which is Cornage, and the King shall have the 
rd ſor it. 23 H. 2. Gardi 148. 
1 Here hl be in Ward for a Tenure by Caſtle-gnard to be done in 
are, yet this is no Service out of the Realm, but it is as Eſcuage and 
Wine nature, per ¶ uriam, 19 R:. Guards 165. 


E a 
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« 
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INV. where , and in What Cvunty the Writ of Ward ſpall be 
bravght, | 
"MI Vrie ofright of Ward of land, and of the body shall be alwaies 
- 1, phe where the land is; but a Writ of right of the body was 
Win 2 another County, and awarded good, 40 E:3.6.}aras 93. 


— wa 
— — 


een þ An Where the Title of the King ſhewed to the Court after Ver- 
ni thy the party ſhall ouſt him of his Fudgment againſt the 
160 3 party. 


Stef Ward it was found for the Plaintiff, and before Judgment 


ys, anupell that it was found by Office, that the Anceſtor. hels five 
on in Ward of the King, &c. yet the Plaintiff shall 
ent, becauſe it is not 5Jledged that the King, nor the Eſchea- 

Cccc tor 


561 


Relief. 
tor in his name hath not ſeiſed the Ward in Fait, but if he had ſeg, 
the Jaſtices shall ſurceaſe : But the King shall have a Scire fa NV 
him, who recovereth alſo for the damages, whether the Infant N 
or alien, &c. that is before Judgment, c. N. 6 R. 2. Gard 1 


N 
- . 


„ 
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XXVII. Now certainty of the Tenure adjudged for the ady 12 p 
him who departs with the Land. 2 


F the King make a Feoffment tenend per ſervicia debita, &. this 
be intended Knights Service, and he fhall have Wardsbip, /K 2.45, 
Guard. 7. __ vv 
So — common perſon before the Statute made a Feoffment, 77. 
nend. libere & quiete, & faciend. forinſec.ſervitium ſuch a Feoffeeheld of 
the feoffor, not of the chief Lord, which he should have done if bal beeg 
faciend. capitals domino foriuſc. ſervicium, &. Au. 12 H:; - Ci 15 


8823888888870 


RE LIE FE. 


— — —-— 


1. Vdere the Heire hall pay Relief, although he be in Ward, ani 
within age at the death of. his Anceſtor, 


Ote, the Heir being in the Wardship of the King, when he com. 
eth to his age shall pay Relief to the other Lords. And Hi 
faith, that the Lords shall have the rents of the lands 
of them by petition during the Seiſin of the King, becauſe oftheWathþ 
ship, &c, M. 19 E:3. Relief 1.29 A. agrees, that upon pe 
they shall have 1 againſt the Committee upon his default 
an Aſſiſe againſt him for the rent withdrawn after, agreeing co 
whole in the firſt caſe, is the book of 24 E. 3. 24. Relief 7, 


e r HH 


7 


"CT 


15 


— 
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1. 7Vhere the Heir being in by Feoff ent chall pay relief. 


JF, t tbr: the Lord hill not heverelicfof the Heir of te Fette 
— his Father, although be chall have him in Wacd, if. he rt 


Retr. 
ich, That the Wardship is by Statnte, which ſpeaks nothing of 
od de lame remains at the Common Law, and the Lord challen- 
bu but that he had not notice of the Feoffment, nor the Son 
ora to him: And . 17 E.3.63.Relief.3. See if he shall have 
i equity of the Sratute, vi. 4 E: 3. 22. that he shall have relief. 
Ap lalch, That if the Tenant enfeoffeth his Heir of full age, the 
dal not have relief, becauſe out of the Statute, ; 31 E: 3. Cala 
is 
Im 


* 


Tenant enfeoffeth his Son of full age, and dieth before the Son 
notice, I Shall have relief, for the Father died my Tenant as to 
fix. thinks it is not Law, for the other was by Tenant in 
#763 Relief 11. | 


— —__ 
„ 


—_— 


77. 


4 WL vert Relief sball be paid for the Deſcent of a Remainder, 


and when it shall be paid. 


wonledgeth a Fine to B. who renders the ſame to him for life, 
be remainder to his Son T. and E: his wife in tail, the remainder to 
iputieirs of 7: who dieth, and T: dieth, and E: dieth wichout iſſue, 
wi theright Heir of 7: shall pay a relief unto the Lord, as Heir of T. 
ieSon, becauſe if 7. had ſurvived T. and his wife, he had been ſeiſed in 
kand a Writ of Right would lye againſt him, fo the fee was in him, 
ulfrom bimdeſcended to 7:&c.40 E:3. 9. Relief 2. 
undis given to J. S. for life, the remainder to his right Heirs, he shall 
relief, decauſe he is in by deſcent, 32 E: 3. Retifi4. 


— TORY 


— 
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IV. When Relief ſhall be paid after the death of the Anceſtor who 
bad not poſſelſion in fait, but onely a poſſelſion in Law. 


I. Heir of the Lord avowed upon the Tenant, for the relief of his 
udtather, after the death of his great Grandfather, and ofhis Fa- 

et the death of his Grandfather, and layed the Seiſin of the Scig 
alis ather, and the Seiſin of the Tenant in the great Gran 


Uerofthe Tenant, and alledged the diſcent from each to the other, 
13 E:1.Relief 6. : 


Cece 2 V. Where 


Relief 
V. Where Relief Pall mot be paid for a Temre in Fee. fin: 


Inchden ſaith, That every Fee-farm is intended the very yalue q 

land, and therefore he ſhall not pay relief: But the Seigniory my 
ſuch a Feoffment made before the Statute of Qia emptores terr yay 
aftet, Qnere 45 E.3.15.(eſſavit 15. Nam 


n —— 
— — 


P 


21 


VI, Where Relief ſhall not be paid, becauſe the Led bal 


ved Homage, or Fealty. 74 


No, the opinion is, That after the receipt of Homage, 2 man ſhall 
not avow for relief, P. 15: E: 3. Relief 5; and therewith age P; 16, 
E:. Relief 10 8 


— — 


9 * — — . ůͤ 


VII. Relief of the Heire of the Feoffee of Tenant in tl, i tt 
Iſue in tail after a Diſcontinuance. 9 2 


— Donor in tail may take the Diſcontinuee for bis Teumt ui 
avow upon him for Services, and upon his Heir for Relief, as Jet 
nap ſaid that he did: And Perſey ſaid, that for relief the Honor far ne 
ceſſity ſhall avow upon the Heire of the Diſcontinuee, becaule this is 2 
thing in poſſeſſion to be paid, H: 48 E:3.8, Avowry 83. 


„ ooo. Aa OTR_sr 


VIII. Where Relief ſhall be paid, although that the Tenn be h 
Fealty and Rent for all Services and Demands, 


15 a man maketh a Feoffment to hold of him by Fealty and Rent ford 
Services and Demands, he ſhall have relief, for the ſame i; no ſernce 
of it ſelf, but an approvement which iſſueth of the ſervices, 30 ö . 
lief 13. n. 

Vi. C: 4: part 49 the Executors of the land ſhall have dei for * 
becauſe it is but an Improvement : But the Lord himſelf ſhall _—_— 
and ſhall not have debt, 7 H:6.13. 20 H:7:1:v5:10 H:7: 10. that it's 
properly a debt: — 

Hank ſaith, That when a man makes a Feoffment tenendam, &. . 
emnibus ſerviciis & demardis, thoſe words do not exclude nf oy 
cident to the Services before, as if it were Knights-ſervice ! 


Peemilfes, he ſhall have Ward, Marriage, and Relief, and Relef ir R 


le 565 
pe pro awnibus, &c. by Shreve. Alſo Heridt, Cuſtome, 
aach runs roughout all that Country, or Honour, is not gone by thoſe 
pords pro amnibus, & c. Otherwiſe is it of a particular Cuſtome, Suit to 
Court, and ſuch not expreſly reſerved by the Premiſles,r4 H:4.3. A- 
wry Go, uk a 
Wn gave Lands fo husband and wife in tail by Deed, which was, 
| benag io & ſervit in ſuo habendo, & tenendum vt ſupradilt. eſt, redden- 
banani 2. mar kes pro omnibus ſervitiis, exaltionb. ſecular. & cunttis 
lnadi, ſal vat a ſea curia. And adjudged by the Court that the Do- 
t dend not ha ve Homage nor Relief upon ſuch Deed, nor no ſervice 
eflent, &c. Fita. concei ves the Law to be contrary, &c Hl: 13 H: 
2 Aru 89. 

Akeoftment before the Statyte by Deed, which was, Tenendum pro 
hay 107, kent, Pro omnib. ſecular. ſervitiis, exattion. conſuetudinibus, & di- 
au And upon a Demurrer in Avowry for Relief, the Lord had re- 
my Award of the Court: for the Court ſaid, that it was common 
l, That the Heire of him who held in Socage ſhould double the rent, 
Ads advantage was incident to the Seigniory : As alſo Relief is inci- 


tentto Eſcuage, 1 8 E:3.26. AvoWry 99. 


_— 
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II. Where an Ab bot or Prior ſhall pay Reliefe, where not. 


Ab upon an Abbot for Relief after the death of C. his Predeceſl-- 
for, and alledged the Tenure to be by Homage, Rent, and to pay 

on for Relief after every death, and layed ſeiſin therof by Preſcription - 
ulſpeciall ſeiſin by the hands of T. Abbot. the Plaintiff took the Tenure - 
bypoteſtation, and they were at iſſue upon the ſeiſin, P: 8 R: 2. Reliefe 

4, | 

Auabbot who is in by ſucceſtion, ſhall never pay a Relief, by Willy, 
ue he is in by ellection, H:20 E: ;. Relief 8. vi: P:; E:3.13. Reliefe 9. 

i germ eſt quia domus non moritur. 
Without a ſpecialty granting, if a man ſhall never avow uf on a man of 

n for relief, by , 20 E:] Av wry 124. | 

but 17 E:z. 5. Colluſion 2 2. An Abbot ſhall avow upon a Prior for re- 
alledge Tenure and ſeiſin without Deed. 


Eg 


—  — 
—— — — 
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S008 I. Where a man ſhal pay two Relie fes to one Lord for the ſame 
Land. 


105 Pkaer Tenant dieth ſeiſed, the eldeſt ſon dieth before entry or 

lj pe. Peſſion in fact, the younger brother being of ſull age ſhall pay two 
| led, the one for the death of his Father, the other upon the _ ö 

| ON: 


of his Brother, for he was alſo 'Tenant to the Lord, tem. Et 1. * 
liefe 22. 9 


A T the Common Law, there was no Relief but by reaſon of a 


pay Relief (/) ſhall pay the double of the rent, and ſuch Cuſtomesh 
Cornwall : And if the Lord purchaſe the land, and alieneth the ſame a 
the Cuſtome is revived, where it runneth through the whole Conn 
and a man ſhall have relief by that Cuſtome of his Alience, as he fulfh 
Heriot of his Feoffee, where there is ſuch Cuſtome; as Schardad 

in the caſe of Heriot, 14 H:4.3 .eAvoWwry 60. | 


— 


— 


Licence of Alienation. 


— — 
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XI. Reliefe where no Diſcent, and of a Purchaſor, 


to the Heire being of full age; but by Cuſtomeevery Ivy 


$2L222L9L22 222.900 


Licenſe of Alienation. 


* 4 " 


I. Where Licenſe ſhall be requifete for the Kings Tenaxt if Alu- 
tion, or for alteration of the Tenancy, and whe Litn|t 
ſal ve good to do it. . 


T Ote, in Aſſiſe, the Tenant ſhewed divers Alienations, and be 
cauſe the land was holden of the King, he ſhewed a Liane 
for every one, and ſhewed them in pleading : And thathon 
one joynt Feoffee hath releaſed to his Companion, and alledged aol 
cenſe of Alienation of that, &c. P:8 H: 4.8. Licenſe. 1. * 
If the King licenſe his Tenant to alien, and afterwards it appeareth up 
on Record that that Tenant hath but tail, it is a void Licenſe, and thelaod 
ſhall be re-ſeiſed notwithſtanding Livery made to the Heir as a ) 
by force of ſuch Licenſe, for the King was deceived , and ſhall not lie ſ 
his advantage &c. 21 E:3.Licenſe 32. and therewith agrees 40 E: pl 
Aſſ:P1:36. C l. part, in the caſe of Alton Woods,acc | 
The King ficenſeth his Tenant to levy a Fine of the Mannor of AA vi 
Warranty, &c. unto the Earl of Warwick, rendring to the Tenant 100“ 
per annum: Now he could not levy a Fine of the Mannor, excepting® 


oe ent e 


rendring,&c, for by the Licenſe the whole Mannor ſhall be charged * 


I... — an owe ama _ 


Licence of Alienation. 


„kent, and the Fine ſhall not be received but according to the Licenſe 


"Kathewbole,30 E:3.17. Fines 53. yet he need not levy a Fine, if he will. 
piappearcth, 43 E:3.34- but if he do alien it muſt Le according to his 


The Earle of Cornwall ſeiſed of a Mannor in tail, the Reverſion to the 
g exchanged with one C. in fee, and died without iſſue, King E. 1. be- 


a heire, and having other Aſſets of Fee-ſimple lands deſcended to 


it appeared by Record by ſearch, and the Alienation and the Title 
king found by Office; yet upon the Exchange and Aſſets pleaded 
hytheHeire, the Exchange was awarded, and that he ſhould retain the 
inſt the King,45 Aſſ:6.Warranty 68. 
.Thefinſt granted Licenſe to an Abbot that he might hold in Mort- 
nun lands and Tenements to the value of five pounds per annum, and he 
taſked the Advowſon of a Church, at the next avoidance the "King 
Aare Impedit, and ſhall be barred if within the value, and if it 
kntholden of the King himſelf. for then ſuch a generall Licenſe ſhall 
ere to both .intents. But it was ſaid, that the Advowſon was well 
amqrehended1n the Words, Lands, and Tenements, 37:33 E: 3. Gram. 
BY | 


Whig gore Licenſe to-. to alien a Mannor and anAdvowſon, wher- 
ute Eng 


imſelf was ſeiſed, for Alienation without licenſe, &c. And at 
the nem Avoidance the King brought a are Impedit, and recovered, for 
eus fal, that his lawfull ſeiſin was not avoided. by that Licenſe, &c. 33 
Ez. Grant: 103. . 

Pars, faith, That at the Common Law before the Statute, land hol- 
i of the King in chief, was not forfeited for an Alienation without 
ence, and "ſaith, that that was adjudged of the lands. of one Gower. 
Mil aid, yet if lands holden of the King-by grand Ser jeanty are a- 

| out licence, they are forfeited to the King for ever, P:14 E.3. 
Kur Impedit 54. 1 

Mſee 9 Ez. 26. That lands holden of the King in chief were not for- 
alu the Common Law by Alienation without licence, and that Hank, 
7 and that in the time of H: 3. the Kings Tenant alſo might 
= d his Freehold, as another Tenant might, 14 H. 4. 3. A 


I Executors of the Tenant of the King did alien by force of a De- 
- 7 Teſtator, and there no Licence is alledged, 49 E: 3. 16. De- 
M there needeth no licenſe of Alienation of Land which is not hol 


25 king immediate, but by a mean, &c. 4E: 3. 1. Quare Impe- 


II. 14 here: 


H. Where Licenſe ſhall be requiſite to charge Land holden of 1. 
King. * 


Ote, it was ad judged that the Kings Tenant may well char N | 
N land holden of the King without licenſe had, &c. 40 Ag 
6. acc. | oh 
But ſee 30 E:3.17. upon licence to 4 * Fine rendring rent, be vu 
not ſuffered to charge tbe land, but according to the words of the ae | 


before. 


. A * 
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Ill. hat Intereſt the King bath by Seiſin for Alienation withat 


licence. 


rene faith, when any land is ſeiſed into the Kings hands for an Alie- 
W bo without licence, but that the King is not Tenant of theFree. 
_ but hath it only in the name of a Diftreſs,&c. 4 E:3. 1, Qn is 
pe is 33. . 6 | 


Livery, Seiſure of the King, Traverſe to 


an Office and Petition, 


_——_ 


f—ů —— 


4. 
I AE 


I. Where a man ſhall enter and avoid the poſſeſſzon of tht Ki" 
witbout Livery, or Ouſter le main ſ#ed, or ather the li f- 
ceſſe, where not. | 


Here the King taketh the profits of a man outlamedins Pr 

, N ſonall Action, and he ſueth forth a pirdon, be u ne 
into his lands without ſuing of Livery, by Value | 
#H:6.29. Livery I 3+ | life 

Note, by the Juſtices for Law, If I let lands to the Kings Tenant for * 

after his death my entry is lawfull, and the land ſhall not be ſeſed a 

the Kings hands :. For the words of the Diem clauſit extrtmum, ce qui 


FY 3-5 Jo —_—_—_— 7 EE” == = I —_ 


boken.&c 


” 


abu He. objit ſei tus in dominico ſuo ut de frodo, Rc. H: 14 H:4:32 5. 


Te nboxecovered lands againſt che Kings Tenant, gave the ſame to 


«wo Sone in tail, tie remainder to the ſame Tenant : Now although 


te Tengnt dieth ſeiſed and this dying ſeiſed is generally found by Office, 


ade (hell have. Ouſter le main fimul cum exitibas, ſhewing their 
right: Bs if do enfeoff the Kings Tenint upon Condition, and that is 
. Alſo Brian and Town/end ſaid, that the Son might enter be- 


Ohe found. Huſſey denieth that, becauſe the King is intituled by 


o found, c. 3 Hi. 2. Traverſe 12. 


e hz ſeiſed of lands of a man attainted for the Peace, Day, and 
Wake, ile land being holden of another Lord, this is found and the Lord 
ther the year dot h enter without any proceſs of Law, by which the land 
zreſeſſed be ſhall be charged with the profits for his time, and put to ſue 
kethelands in form of Law, 8 E Traverſe 48. | 


„ 
— — — — 


— 
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Il. here, and for what Lands and Tenements, Livery ſhall be 
feed, and how, - 


Nate! all the Juſtices, that no man is bound to ſue Livery out of 
Vile Kings band of lands holden of him by reaſon of his Datchy of 
lancaſter, nor of no other land not holden of the King in chief, or of 
lads come unto him by rea ſon of ſuch lands, although they are in bis 
ua by rerfon of another Ward. But che Honours which are in his 
W&A0! rejoyned to the Crown,are in the ſame condition as they were 
nend of the Duke 28 H'6.t4, Livery 14. ; | 
hath not aa Office found for him, ſhall never bave Livery, al- 
tirugh he be found right Heic in an Aſſiſe, againſt the other Heir who 
lid, for that Record is void when the King is ſeiſed by Office, 
lunch pardon of the King to him of all entry, is alſo void by Mar- 
, . 2 H. 6 5. Livery 35. | 
Haſey faith, If a found Heire by an Office, an afterwards ano- 
bah mother Office, the Kiog ſhall make Livery to the firſt , becauſe 
Gate ee by him, and che other (hall have his remedy againſt 
7.7. 
Hewho ſnerh Livery fi: ſt ſhall prove h's age by men of two and forty 
tant, Wd (hall de by ſignes and tokens: And it ſeems there need not 
oe the Jury, becauſe it it by proofs, 4#:21 R. 2. Livery 5. And he 
wikhen,” ritto the Chamberlain to receive his Homage, and then to 
A rt make Livery, 13 H. 4. Livery 4. n 


* 
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Liverie. 


111. Vhere Livery ſhall be ſued by the heir in Socage, 5 3 
friends, and where he ſhall not have it cum exitibus, 3 
fore his age. | 50 


Ote, it was ſaid, if the heir female who holdeth of the Rug ws 
cage, ſueth Liverie before her age of 14 years, ſhe ſhall haw 
mul cum exitibur, but if ſhe doth not ſue it till after the age of a 
ſhe ſhall have but a generall Liverie, and not cum exit ibus, 35 B6r. 
The King upon an Office found for him ſeiſeth the Land ofhim, who; 
truth holdeth of him in Socage, and at the prayer of his frien 
he held no Land of the King in knights ſervice, he ſhall ha 
the iſſues, ſi conſtare poterit upon a writto the Barons of th 
to ſearch whether he holdeth not other land of him in knightsſerice &c. 
becauſe then the King hath no right to ſeiſe &c. 45 E. 3. 19. Livery 19, 
Pars ſaith, that he which holdeth no land of the King in knights fre, 
be ſhall not ſue to have Liverie, but to have Ouſter le main,16 I 
rie 29. ; | 
Note if a man holdeth of the King in chief in Socage, the Ag 
the heir, he ought to ſue Liverie, and not O»ſter le main, becaulethel- 
ſure was lawful], otherwiſe it is if he holdeth of another in knigh 
vice, for then he holdeth not of the King in (apite &c. T. 33 
Verie'Tl, 17 a5: 
Note, if a man boldeth of the King in knights-ſeryice, ani q 
Lords in Socage, and dieth, his heir female within the age g 
now he ſhall not have Liverie of the Lands holden in Socage 


of 14 years, for he ought to ſue one in her liverie, by all 
H. G. Liverie 1g. 5 


— 


— — 


* 


IV. I here the Heir shall have Liverie cum exitibus H. 
in Knighis-Seruice. | 


Nt after that the heir is of full age, and hath proved eat, Wt | 


King of Right ſhall make him Liverie, and if the King 
&c. he ſhall have Liverie cam exitiþas,after deniall upon requel 
cery &c. and a traverſe tendred by another ſtall not ſtay Mt 
when it ought to be made, but of the iſſues mean after his age 


queſt to have Liverie, he ſhall have nothing, 1 H:7:27:Liverie u . 


C. Lit. 2g: The Heir in Ward by reaſon of a Tenure, in C 
age ſhall ſue his liverie : -But ſee C. 8 part in Halls Caſe, when be ter 
dreth liverie, and hath day for proſecution of it, and dieth, the inen 
of the King is determined, but if the heir ofgu!l age dieth wichourtenls, 


d 
4 


 Liverie. 
delivery is gone, but the King ſhall have the mean profits; | 
Ahe King gave Lands to the-Queen for life , the remainder to the lord 
n Tall, and after the death of. the Queen, the King ſeiſed by of- 
© hich found, . heir of the ſaid Lord, who died before liverie,and 
ee alſo died before liverie, his iſſue within age, the King aliened the 
ua Mandamus all this matter was found, and the Heir now prayed 
la Scire facias againſt the Patentees, who did demurre, becauſe 
b anceſtors proved their age, nor demanded liverie, and it was 
bat che plaintiF ſhould have liverie, but no mean profits, be- 
ure of the King was lawfull, and Gaſcoigne ſaid, that the 
det have ſued liverie, and have put out the Patentees without a 
, and the continuance of the Seiſin of the King, nor the 
ztiathe King ſhall not hurt the heir, when the firſt Seiſure was for 


i 989.2 H7.17.Liverie 23. 
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f. ner Liverie hall be ſued ont of the Kings hands for Lands 
in bolden of the King, atof his Crown, 


x if he who holdeth of one who is in Ward of the King dieth, 
Vis heir within age, he ſhall be alſo in Ward of the King, and ſhall 
erte, although he doth not hold of the King, 28 H.6 11. 
Trp fanth, If the King ſeiſeth a Ward, who holdeth of another 
ul, the heir cannot enter at his age without ſuing to the King, which 


Wis the Court, 26 Aſſ.c7.Liverie 33. and See there, liverie 
; 0 — for 


den of an Honor forfeited to the King, where another 
life of that land, before the forfeiture and after, 


. —— —— 
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Unerie, and where una cum exitibus, where not. 


lte 4 man ſhall have his Land by Ouſter le main without 


ole lands are ſeiſed, where he holdeth of the King in Socage, 
do land in Knights ſer vice, ſnall have an Ouſter le main cum exiti- 


1 1. E. 3.19. 
E Nas whenthe King is ſeiſed of the Lands of an Idiot, this is but in 


. 


Ae er another, and a generall ſuing out of his hands, after the 
r Idiot, is ſufficient without 5 of Law, as by proof 
av ae and Adyowſons ſhall paſſe to the next heir without men- 

ety | ws 7.16 E. 3. Liverie 30. . 
nen Fir ee Mice, a woman was found joint-tenant with her husband the 
enn, ant, by which ſhe had Liverie without finding ſureties of mar- 
the } © 19 Big. Liverie 3 1. accordingly adjudged, 44 A. 35. and that 
Ddddz ſhe 


571 


Liverie. | 
ſhe: ſhall have Liverie una cum exitibus, and the King ſhall bavenops fb 
mer ſeiſin, Liverie 11. 5 E. 4. 8. Cock ace. »- > Bi 

The King was ſeiſed of Lands holden of him aſter the death off. A. 
wards it was found by Office, that 7. had but for life, the Reverſiontyy We 
by which a Writ was ſent to the Sheriff to remove the Kings hand 1 
which H. entred upon the Committe of the King, but before a M 
diſcharge he could not enter, notwithſtanding an Ouſter le n 
Chancery, becauſe the Committee ſhall be charged with the mean prof 
but there becauſe it appeareth that the King hath not N i& th 
poſſeſſion ſhall be delivered to no body, but a generall Oxfer bay 
ſhall be, and that for the advantage of him who hath right, a his Free. 
hold is affirmed by the poſfeſſion of the King, by Schard, 1084 

bſe 156. 90 
p Husband and wife Joint-tenants in fee, the Husband found pullyoſthe 
death of a man, was committed to the Ordinary as a Clerk ati iter 
wards he eſcaped out of the priſon of the Biſhop, for which thelandaus 
ſeiſed into the hand of the King: and after the year and day, one}, fyed 
the Land out of the Kings hands by proceſſe of Law as chieflarde 
whom &c. and the wife brought an Aſſiſe againſt him, and upontha 
matter found by record without any other ſeiſin after ſeiſure oft 
yet ſhe could not enter upon the King, but ought to ſue for ih lau 
Proceſſe of Law, 5 E.3.47. Aſſi/e 166. | 75 
The King ſeiſed after the death of his Tenant, and it was fouũ by ot 
fice that he had but for life, the remainder to M. in Tail, by whichhere 
moved his hand, yet he ſnall have the preſentment againſt, much 
happened before the Ouſter , becauſe it was ſaid, that he ht to 
ſeiſe and retein, untill A. ſued for the Lands out of his handy ande 
him homage as he ſhall do after the death of a Tenant by dee 
18 f. 3,21. 2uare impedit 150, Yet Schard ſaid, when he hath norightto 
ſeiſe, but for ſervicces &c. he ſhall make reſtitution cam exilim 

But ſee 24 £.3 7. Quare impedit 20. That Preſentment is not comp! 
in the word I{ſ1es, for the Court ſaid, that theſe are onely Rents: 
fits triable by the Eſcheutor, and for which he ſhall accom̃pt, 
nies in the King Coffers ſhall not be delivered by reſtitution of Iſs, 
without eſpeciall mention made thereof by Wiaby, 24 C. 3. k 
dit 10. 24 £.3.27. Aare impedit 20:27 E. z. 81. acc. 6 BA 
ment 9. 25 

It was found by Office, that the Tenant of the King in Lon del 
without heir, by which the King gave the Lands to Y. for life, ala im 
was to the Mayor, for to deliver him Seiſin, who returned rhartheſur 
Tenant deviſed the Land to his wife for life, ſo that ſhe or. his exec. 
fhould ſell the Reverſion for his ſoul &c. and that this is enrolled be. 
as he could not make Livery. Y entred, and the wife had a Scr fan 
agiigſt him to have reſtitution, and upon the matter debated, dem 
was abated, becauſe he ſhall not have reſtitution without an Office r 
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Liwerie. 
op un; yet it was ſaid for the wife, that the return of the Mayor which 
"Wi wich che firſt Office, and found her Title by Deviſe, and ter Seiſin 
fe. Wi dike Freehold, ſo as ſhe could not have a Petition, ſhould ſerve her 
» Wiea Office; alſo: the firſt ſuggeſtion of P. to the King was, that the 
1 was a Baſtard, and died without iſſue, and the ſhewing of the wife 
sss part contrary, ſ@ no traverſe &c. and it was ſaid, that ſhe might 
ee an aſſiſe againſt P. becauſe the King was never ſeiſed &c. vi- 
rz. Traverſe 29. | 
rms found by Office, that A. held of the King, and aliened to 7. 
mithoatheence, who gave the Land to AZ. in Tail, the Remainder to 
nfs, and A. died without iſſue, and R. died, his heir within age, 
8 Ty und occupier, for which he was put out, and upon his Petition 
adored he did traverſe that 7. was never ſeiſed, and that the Land was 
atholden of the King, but of another, and by inquiſition found acceor- 
and that it was holden of 7. &c, who held over of the King, &c. 
x was ſeiſed by force of a Statute Merchant, acknowledged by 
Taantin Tail, who is dead without iſſue &c. and although that by this+ 
— * that T. had no right to hold the Land, yet that was againſt 
x, and nothing to the King, but againſt him the poſſeſſion 
wich had was ſufficient to have reſtitution, and ſo was the opinion, 
3$1A[ Traverſe 35. 558 
as granted the Ward of the Heir of his Tenant, After 


rent, and re-entry fot non-· paʒ ment, and after a diſcent 
heir of the Ddnor did enter upon the iſſue in Tail for not 


upon. 


Liverie. 

on the king by the Statute, or have had an Ouſter le mais and. 

ſcheator 185 enquire of the truth of tlie matter, e tat the 
erte officti, as well as he might by Writ, A. 3. E. 4 24. Office 1. 

It was found by Office, that A. had infeoffed the king to the 1 
another, for which the king ſeiſed the Land, and granted it ow ©. 
becauſe the king could not be ſeiſed nor enfeoffed to the uſe oa 
and that Feoffment was not by deed enrolled, nor by no manner (62 
cord, ſo as nothing paſſed to the king a ſpeciall writ recitins rhe 8 
matter, was awarded to the Patentee, to remove his hands from off, 
Lands, and to deliver the profits &c. to the party, 5 E. 470 
Aar kbam alledged there, that where the king had ſeiſed lands. 
were holden of him in Burgage, a Superſedeat was awarded to the Ei 
tor: alſo he ſaid, that if the Termor of the king dieth ſeiſed ai 
which he was enfeoffed unto the uſe of A. and his heirs, That i 
ſeiſeth the lands, that A. or his heirs ſhould have an O«fter lemiia, ms 
cum exitibus. So the Survivor of Joint-tenants, by Choke, c 
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VII. Where a man ball l ade an ouſter le main by chewing of 
his Right wibout livery, where cum exitibus GG. 


and he had reſtitution, becauſe he was born in Gaſcoigne Wand adv 
upon this matter a writ was awarded unto the Eſcheatortommoieln 
hands, rehearſing how of his ſpeciall grace, he had mademeli ation | 
without ſpeaking of the Advowſons, yet they did paſſe alſo, fn 
king had no Right, and thus the rehearfall of his grace, ſhould nokIutt. 
the party &c.27 A 48. Liverie o. 8 
The Arch-Biſhop of C. ſued for a Ward ſeiſed by the king, 
Office found in the County of E. that the anceſtor had but an al 


it might be found for the king, alſo it is not enough that he is Arc] 
ſo the king ſhould not have Prerogative of lands holden of him, 28 
exempt by the Statute of Prerogative; for i might be that the Au 2 
ſhop purchaſed that ſeignorie of later time, alſo the king may yet. ws 
titled to the body, and Liverie ſhall not be by parcells, but afterwum 
becauſe that divers of his Predeceſſors had had reſtitution in the 
Caſe, and tlie king ſo willed now, he had reſtitution cam exitil 
E. 3. Liverit 29. it ſeems not of Right. | 


1 * 


We rie. 


e e kenſerh for life, and granteth the Reverſion to T. the Tenant doth 
5 untorn, T. re-· granteth the land to P and his ſecond wife in taile, &c. 
east doth not actorn, the Tenant for life dyeth. P dyech, the King 
s the heir of P. by his firſt wife and the land, the wife hath Dower 
uchuncety,i& after the death of the Joyntenant wich her husband, hath 
hole delivered, and dyeth, bis iſſue enters P brings Aſſiſe, and up- 
4matter found, be did well recover without prayer, that the Land 
co the King, Quere if office had been found for the wife, 21 
t Een r congrable 19. | . PANTY x” 
e of Ground ſhewed in the Exchequer , how that the Earl of 
uhh 550 choſe heir &. was ſeiſed of the Mannors &c. and forfeited 
tem by ttainder in the time of Edward the fourth, and he ſeiſed there- 
fin theright of his Crown, and afterwards Richard the third was ſeiſed 
Ae ede of his Crown, and afterwards he was attainted bythe name 

Doe of GhbcefFer, and the Act of Attaindet in the time of Edward the 
ie repealed by Parliament, and the heirs of the Earl of ilrfaire 
wetter and enjoy their inheritance, as if the ſaid act of Attainder, 
derer been made: And shewed that it was found by commiſſion up- 

atieftainder of the Duke of GloceFer , that hee was ſeiſed of the 

\ hk n 1 a they were ſeiſed into the hands of the King, and alledged ; 
rite were the ſame Mannors. & c. and that the Duke of Glo- 

Aer wth fame perſon who was king, and prayed an Osſter le main, 

Mu was agreed that he should have it; for a Petition nor traverſe doth - 


vt lye in 
3 Kina, 4 
- © >- ' = 
: - 1 


on of Mannor, to which Sc. being holden of the King 
Keile, 7: ſhewed, bow that the Ad vowſon was holden of him, and 
hien came the Treaſurer, & ſhewed all that the Eſcheator had done, 
or che malice of T. and that upon ſearch he hath found the 
ebe boſden of the King, but that by two meſnes, wherefore 
; N temoved his hands: And the opinion of Stove was, that 7: 
Willave a Writ unto the Biſhop upon, this matter, and afterwards 
eren, if the advowſon were holden of the King as appendant, 
D i T.n in groſs, 4E 3 1 Duare impedit 33. 1 6 
bond by Office , that the Duke of E was ſeiſed of diverfe hou- 
e 298, andtenenents in C. D. and V. &c. and the King ſeiſed &c,. 
ea them ts che Datcheſſe of E. and therevpon came . Va. 
a Vis wife, and chewed how chat at another time it was found + 
bat the ſaid Duke of ? dyed ſeiſed of the Mannor of Grey in C 
ended to the King, Cc. and that afterwards the Earl of M ſu- 
Wing by Petition, for chat he was ſeiſed untill by the ſayd 
ae! * and had Reſtitution, and gave 3 to A and 7 5 
Ne die Ia olt, and he to the Plaintiff in taile, &c . and - 
ech 5 , and Tenements are parcell of the Mannor 
the fiſt office was found, and of which the Earl of V. had reſti- 
tunnon 
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Livene. 


tution , and it was holden that Parrey ought not to have bees 
by the ſecond office, but that a Scire ects ought to have ee ut 1 
' gainſt bim by the Statute of Lincoln. And it ſeems vo Telverton, Mun 
on this ſhewing he ſhall have livery upon the matter aforeſgid Ale i 
by the Common Law, and ſha!l not b- put to traverſe, &c.g A 
fravarſe 7. Wes 
It was found that / dyed ſeiſed of a Minnor holdea of the Ky; 
._cheif in fee; and of another ho den f the Arch-Biſhop of Count 8 
in general] taile, and that Alice the daughter of T is his heir when 
on came R and ſhewed that that Mannor holden of the Arch ith {4 
given to the Anceftor, and the heir males of his body, and th 
the daughter of T. ſon of the Anceſtor, and that chis R is hi N 
ſon, ſo heir by the taile, and holden he ſhall be admitted tom 
office, becauſe he doth not claim by the ſame title, as % Mito 
have an Oxſter le main, and not livery, &c.12E 418 Te 
It was found by Office, That the Lord greſtec“ Tenant iich 
dyed ſeiſed of the Mannor of O. &c. 1G his younger ſon ca f 
ed, how that the Dean of G and others did recover this Mann noun 
the ſaid Lord, and gave the ſame to the ſaid 7 & in tail the remainder! 
the ſai& Lord according to bis will, by which he was ſeiſed nacillpaten 
dy office, without that, that the ſaid Lord dyed ſeiſed , and prayed 
land to farme. Huſſey, That he ſhall not have it, becauſe thu Mg 
it ſhall be intended that the Dean &c. gave without licenſe i hal. 
on, and the King ſhall have the profits, and the Plea was haf 00a \ 
becauſe he had ſhewed his right, and alſo tendred a Trug ger, 
which are of diverſe natures; for by the ( Monſtrans de a Ne to 
have alledged the ſame ſimple , and to have confeſſed the dying ed 
and it ſeems, if he had ſhewed'his right and relyed upon 1 
have G uſter le main, cum exitibes , by bis title upon record, wild 
any more, as he who enfeoffeth che Tenant of the K ng upon cod 
and he breaks it, the feoffor fhall have the Lands out of the Nag 
by ſhewing of his right; &c 3 Hy a træuerſi 12, 
A Scire facias againft the Patentee of the King of lands of his Jl 
in ward for the feoffees of the Tenant to repeal the Patent by Wee 
ment to them made, without thar, that he dyed ſeiſed; now 86 
verſe upon this ſnewi g, nor the Livery ſhall not be ſtayed, depenanp® 
ſame by an Office found far the King, but the K ng way well! f -4 
ſelf a Title in barr by rhe mitter found, as the Collu ian of che Frans 


&c;11H4 80. traverſe 16, hy 
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51 IT. Where all be ſued by parcells, and where it 
Fal be good cells, where not, and of what things. 


ode i three Coparceners be in ward of the King, and two of them 
miog to full age, they upon Petition in the Chancery ſhall have 
erveſtheir parts of the lands, and all things which are ſeverable, but 
owſons, &6c. becauſe they cannot be ſevered, and therefore the 
a ba ve all them, 38 H 6 9 Livery 16. 
e de beir ſue h livery of parcell of the land ſeiſed into the Kin 
be fame is void, and all ſhall reſeiſe, and the King ſhall be anſwe- 
altheprofits, and che party pleaded a pardon by Parliament, 2 H 4 17 
Jao1a3. and of the reſeiſure, and the profits anfwered to the King a- 
e Edw. 3. 25. Livery 26. where all was reſeiſed &c. by mention 
nale of che advowſon in the Livery, yet that advowſon was never 
ne the Kings hands, 44 Ed 3. 12 Livery 15. where he ſued Li- 
yay None County, and all reſeiſcd. 
un found by Office, that the Kings Tenant dyed, his heir female 
Aubin age, married to a man of full age, and that « ſtranger had 


-. - 


hated into garcel! of the Lands, the reſidue ſeiſed into the hands of the 
Tn deb and wife ſued Livery'of that, not making mention of 
the Land ofwhich the abatement was, and the opinion was, that all 
Mule be reſeiſed, for all the Judges ſay , if! the beir of th: Kings Te- 
et his fall age, doth recover in a Mort danceſter, againſt the ab1- 
n det che Land ſhall be ſeiſed, and he ſue Livery, but the abacor ſhall 


be King for he profits, 12 R. 2. Livery 28. 

A Arch-Biſnop of axterbsry had Livery of a Mannor, as Lord 
a ſeiſed into the hands of the King, being found not holden of 
WE og , notwithſtanding that another Office was to be found in ano- 
N after the death of the ſame Ten nt, and the Writ not yet 
ned; but that ſeemed to be E gratia Regis, vi. 16 E 3 Livery 29. 
| * as; ſaith there, That livery ſhall not be made by pa cells, as not 

land of the Lord, if not alſo of the body; and that cannot be un- 
Abe Enqueſts are retu ned, becaufe one may ſerve for the King: 

nd ſaid . That in the caſe of Dower or partition, nothing ſhould be 

Ae until all che Enqueſts returned. 

— Joungeſ fon be found Heir in one County, and the eldeſt in a- 
_ dun y. none of them ſhall have Livery, but he which is the very 
» opht by Commiſſion, or other Writ; finde himſelf heir in each 
Gur, otherwiie hee ſhall not have livery, for no livery without an 
and chat ſhall be for the whole land, & c. Hill 1 H: 7. 14 Livery 


E eee H ffey 
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Liver. 
ſaich. That Livery ſhall be made of the whole, and 
— are found 9 ſeverall Offices, who is found Hei 
firſt office, whether he be right heir or not, ſhall have Livery, 
later Office ſhall not ſtay him, but the other ae god, renal! 
gainſt him by Entry, or Action, 1 H/ 27 Live ; " 


— — 
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XI. How Livery ſhall be made when two are found being 4 4 


man, and when, and how they ſhall interplead. | 

Ote , Three ſued to have Livery of one Mannor out oftletthy 
hands, which was ſeiſed by three ſeverall Offices, as Me 
ſeverall men, and each ſhewed cauſe by himſelf, Tirwith, Mn 
adjudged where diverſe ſue to have Livery, as heir to the ſam 
they interplead, and ſo it ſeems they muſt do here, and aſterdlee 

was awarded to anſwer for the King, 7 H 44 Liverr 222 

Babington ſaith, That if it be found in one County, that q h 
D. and in another County that ( is his heir, now they oughtivine- 
plead, and the King ſhall not make Livery before, 9 H 6 18. 


The Duke of Lancaſter gave lands to B who had iſſue R. beh. A 


and 7. Hentred and had iſſue Q Baſtard, & c. M was foul 


the Dake ſeiſed the ward and committed him over; the IL he en [ 
King, /entred upon the Patentee, M within age did re- ente bag 


an Aſſiſe and recovered upon the matter found before, the 


don bim all entries, A was found heir to H. his fat her by wn, 
Mue R. whois found his heir, and that he held of the Kingy M 
his age, and & his age, and prayed livery ſeverally, and it Knne 
ſhalbe that it ſhalbe to A. becauſe the King ſeiſed in his right any 
he is bound to make him Livery. and the office found for Nu 
feated by the recovery in the Aſſiſe, and ſo the Pardon voi, . 
tin and Faſton, and interpleading cannot be, becauſe each is AGM 
the King, by ¶ heney: But Babthorpe the Kings Attorney he 
Livery ſhould be made, for R ſhall not have Livery, becauſe 
traverſed the Office found for the ſame &c. and he ſaid, . n 


not have Livery, becauſe his right was defeated by the recorem ur & 


King not now ſeiſed in his right, for he ſayd that that heir whowne 
Baſtard at the ſuit of a ſtranger, is concluded to ſue Livery ; 87 
that ſtands with the Reaſon of Martin and Paſton, di. 2 H.6.5- 


ö 
= - 


33. | | 
It was found by office, that F. Tenant of the King dyed, and in 
his next heir of full age, and by another Office that J. is bis beit n 
age, whereupon & prayed, that the Land might remain in the 'M 
bands untill &c. R prayed Livery and ſaid, that he himſelf is heir, 8 


Sis younger by another woman, and S was put to anſwer the 


G 
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Ky, although that he was within age, becauſe each is an actor againſt 
e £36 E. 3. Traverſe 44. | 
d, That in this caſe next before, that hee of full age ſhall 

Live oy, and ſhall not ſtay untill the other cometh of full 
SR interplead, and if both be found within age, he who firſt cometh 
Me ſhould beve Livery , &c. Paſch. 9 H. 7. 12, Livery and Traverſe 


4 "a5 £4-4 contrary to theſe books, and that he of full age ſhall not 
/ veremedy untill the other cometh to his age, and then to interplead - 


lng made Livery to him who was found next heir upon debate at 
pp of his age, and the other brought coſinage againſt him upon 
labor the ſame Anceſtor, and the opinion was, that he ſhould be 
r tbe tryall before, yet the ſame was but an Enqueſt of Office. 
wn |. 11 iftice ſaid, that ie had been ſeen, that eryall in the Diem clau- 
ug upon a Counter · plea of the parties in the place of Mort- 
5e Eſteppel 255. 4 


— 
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— oh © How the eldeſt Son hdl come to have Livery, where the youn- 
. oft is found Heir, and how his Heir, if he dye within age. 
f. 6 


him, and then at their full age, they ſhall interplead, 4s 
re diverſe heirs are found by diverſe Offices, and if both 


* 


ld | the on | ſonbe found heir, no remedy for the eldeſt before office 
2 
g 


. . | 
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Weiland dye, they within age, ſeveral Devenerunts ſhall iſſue forth, 
Wh l but interplead at their full age, but if the one dyeth without 
i pes the other is his heir, he ſhall have Livery at his age, without 
N oe 517 14 Livery 17. u 
"I It is aid, where livery is to be had out of the hands of the King, 
Maget Son be found heir by Diem clamſit cætremum, the elde ſt 
emedy,becauſe they claim by one and the ſame title; and he can · 
Merſe hisown Title but wherethe ſon claims by way of Remainder, 
ſhews ſpecial tail to the heirs Males, and that that daughter 
ound heir to her father was daughter to his eldeſt brother; there 
Fel traverſe the office becauſe he is to have Ouſter le main, and if 
' matter had beenfound by Office, the King ought not to bave 
A OH EAA 18 Traverſe 8. 
WH 14 Sayard faith , That the eldeſt ſhall have a ſpeciall 
Boz for to find him heir, when the youngeſt is found Heir by 
o 
Toſh: Mika ach sn. 10 2H: 0 
JK: Eee e 2 Xl where 
11.4 ay 
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ther, to the Lord F in tail, all found by office after the death of 


Liveric. 
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XI. Where Livery ſhall be made to him who is found Heir H | 
em clauſit extremum, where to him who is found 0 „ 
Mandamus, where by Devenerunt: "== 


. 


A 
He King ſhall make Livery to him who is found Heir by Writ, w ie 
Tick of Right or wrong, and never to him bath not an Office fy 
for him, 1 H7 14. : | 7 
King E dward the third granted a Reverſion after the death gf yy, 


n 7 8 * 
4 _ 2, * 


TSS r S. 


* 


ther, the Lord dyed before livery, and bis ſon alſo, King 
ted the land to a ſtranger, the new Lord ſued a Mandamut, wy. 
heir by mean degrees to the firſt Donee, and vpon that gg, 
cias againſt the Patentee, and awarded that the land ſnould x N 
and that he ſhould have Livery, but no mean profits, becaniethe Rug 
had right to ſeiſe, 7 H 4 17 [very 23. $7 
Office which found that A held of che Xing in taile, without ſieving 
of whoſe gift, or what manner of taile it was, 15 H. 7, 6. Oer . = 
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XII. Where Livery b. li be to him who is ſound ben ij ia, 
depending 4 Traverſe to the Office not decided; 


Ote, when the heir is found within age, and now of full gem 
LV bis age, and prayeth livery, or being found of age prayethli 
doth all that he ought to do, the Roy in right ſhall make bin. 
ſball not ſtay him by traverſe of aſtrange man who is not foundheiralls, 
or tendreth interpleading, or otherwiſe is Lord, andtraverſehtht T6 
nure of the Xing, 1 H7 27 livery 18. | SR 
Upon one point traverſed found againſt the Xing, livery ſiidllhens 
notwithſtanding other. titles depending that be found for the Xing 14 


H 46 Avery 2.. 
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XIII. Where Liveryſhall not be made to the heir, theſe ' N 5 


31 his Right, but a ſtrauger ſba lt. bave Ouſter le ma 
107. "MM 


Bee ſaith, If the Xing ſeiſeth the ward of one within aße 0d 
afrerwards another Anceftor dy eth, and a ſtranger abateth, ai 

Infant bringeth an Aſſiſe of Aortdanceſter, by which he is found bu 
Nom he is concluded to have livery, asd tie King ſhall retain che lu, 


all 


1 
7 
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Liverie. | . $1 
cke right Heir ſueth for the land out of the Xings hands: Soif 1 
ad heir where my eldeſt brother was entred into Religion, and de- 
e beſdre livery, &c. by Rolf, 2H6 5. 
* Tie Reverfion of. land holden of the Xing, was granted in taile to T. 
in wife, who dyed without having Attornment, the land is ſeiſed; 
1 theniſe had the third part for her Dower in Chancery, and after livery of 
t, bens part 85 Jont- tenants, and dyeth , his heir being in upon whom 
ein ker ofthe grantor entreth, and well without Reſeiſor, becauſe the 
ss ofche King doth remain, ſo no diſcent, 21-£ 3-1 entry congea- 
* ans d ſaith, When the Xing ſeiſeth for eauſe, as- for Nonage 
ty Tant found, & c. Now in due time he ought co make livery to 
fin, iawhoſe right he entred : But if he ſeiſeth Tenements where he 
ub got right, as his Tenant bad not but an Eſtate for life, in them , 
ea he dyed ſeiſed in fee, of other lands holden of the Xing in cheif, 
Abe hall remove the Kings hands without livery, And. note there, 
Twin the King ſeiſeth all the land of his Tenant by reaſon of par- 
Aloud to be holden of him in cheif, of that parcell he is ſeiſed in the 
tpitofthe heir found, but of the reſt in the right of him who hath the 


del ien, H 10 E 3 2. 


6— r — 
1. 
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LIV. Where the Poſſeſſion of the committee of the King ſbalbe 
rovided, and when the poſſeſſion of the K ING shalbe ſayd 
wid.. 


| 25 That the Committee ſhall be alwayes charged with the 


untill he hath a Writ of O»fer le main although the King hath - 
ellis own hand, before in the Chancery, & therfore entry upon him 
kr ich writ of diſcharge, is an abatement upon the king. notwithſtan- 
us the oefter /e main in the Chancery: Hill Serje. expreſly to the con- 
wy, And the Jud gi ment in Chancery ſhall excuſe the entry upon the 
(mittee, and alſo ſhall diſcharge her Committee of the profits after- 
+” Jos Fitzher, dothinot abridge the ſaying of Schard, HioE 3 A2 
7136. 
lawn ſeiſed as upon a dying, ſeiſed of the Kings Tenant, whereas - 
unt a ranger hath recovered the ſame land. and gave it to the ſes 
On ſon of the Tenant in taile, the remainder to the Tenantin fee; and 


2 5 Upon this matter, by way of Monſtrans de droit, tho ſom ſnal 
le main cum exitibus , although the Teaant had the land 22 


Tecineafhis death, And Townſend and Brian conceived, that the ſon 
Vit eter before office found. But Hwſ+y denyedit, beeauſe the King 
| dine by the dying ſeiſed of his Tenant., 3 H. 7. 2 Trever.e - 
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XV. VVhere Livery shall be made to the heir within "1 
withſtanding a Grant made to a ſtranger of the Lab | 
KING, where to the Heirof ful age, and without a. 
gainſt him who bath the Land, * 


Ward to one, Qgam diu in manibas noſtris fore contigerit; i 
make livery to the heir being within age, this is good, and be 
out the Grantee : Notwithſtanding ſuch grant, M8 H 417, Batift 
grant be Durante minorietete, then the grantee ſhall hold the 
till his full age, notwithſtanding the ſpeciall livery within ig, 3H 


Nee by Hulle, If the King grant land which he hath by | 


7. 3+ 

Note by Gaſcoigy, If the King alien over the Land whi 
ward, yet the heir at his full age may well ſue Livery, and putyy 
lienee, without any proceſſe of Law againſt him, Vi. 7H 
23. 
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XVI. VVbere Coparceners ſhall ſue Livery joyntly , andwine 
they ſhall ſever in Livery. 


Hz E or thoſe of the Coparceners which firſt come of full n 
Petition in the Chancery, ſhall have livery of their portionzof the 
land, not of the Advowſons or things which are entire, 38 H6; 
Where foure Daughters were in ward as one heir, T. the elt 00 of 
age had one Mannor extended, and delivered to her for ty 
afterwards the middle daughter, and the third being of age, thewi 
ſued garniſhment againſt the eldeſt, becauſe ſhehad more then i N 
becauie her Mannor was extended at twenty pounds Per aum Wt 
the value ofeighty pounds, Per anuum, and this was found beigtetess 
cheator, & although this was but an Inqueſt of Office, and alta 
Mannor was delivered to the eldeſt for her part, and although n 
was not made party to the ſuit, yet all was reſeiſed, and re · exten / 
E 3. 20. livery 8. Ch 
See all this agreed, 13 & 1 Itin. North, livery 6. That thoſe f 
firſt of age upon ſuit ſhall have livery, and all ſhall be re exten 
ſuit of the other now of fall age, if they have more than they 
have, or at their requeſt, if they have leſſe, ſo that each may ba 
which doth belong unto them. 
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XVII. Wit 


Livery. | z8 2 
Pot. 


1 the x VI f Vg here Lands or Tene ments or Advowſons shall paſs by 
oer wis bout expreſs mention. Ec. 


Qte, Where the King was ſeiſed becauſe the heir was found a Sotte, 
hit after his death, generall Livery to the next heir is ſufficient for 

qowſons Cc. without. expreſs mention, becauſe the firſt ſeiſurę 
Anal of all lands and inheritances of the Sott, &c. 16 Edw.3 Li- 


Noe that an Advowſon appendant alwayes paſſeth to the Heir by li- 
ofthe land without mention &c. Alſo if an Advowſon in grofle be 
ed by Writ, which ſpeaks generally of Lands and Tenements without 
mbcning of it as it well may be, it ſhall paſs unto the heir bythe like 
, becauſe by the ſame proceſs, and in the ſame degree: 
Ain woman ſueth the ſame out of the Kings hands for Dower'or one 
Fucener for her part, therc they ought to have expreſs mention of it, be- 
mil another proceſſe then it was ſeiſed, &. Aich- 5 Edw. 3,66 


Þ 
wn WW AnAromſon was ſeiſed by generall ſeiſure, of lands of a Prior, Alien, 
endapon finding that be was born in aſcoigne, a generall reſtitution be- 
guad, it was agreed by the Juſtices , that the advowſon ſhould alſo 
withoutmention of it, 27 A. 48. /ivery g. But a reſentment fal- 
uin the time of the K ing ſhall not paſs by ſuch genera'l reſtitution , as 
etemporelties of an Abbot ſeiſed, for refuſing the Varlet of the Xing 
A Coroch, being found to be of his Foundation and the King pardons 
WlOccupations, Intruſions, Contempts, Injuries, and Treſpaſſes, 
minthores them as whole as they were at the time of any of his prede- 
et it was adjudged, that the King ſhould bave the preſentment 
Mae fall in the mean time, becauſe there was no expreſs mention 
wt, P 46E 3 Grants 50. | 
itiſthe reſtitution hath words „vis. So that he can have no right 
be Seifin before, with mention of the Advowſon, the Preſent- 
a alſo paſſe, 9 E:3.26. | 
ns ſeiſed after the death of him who in truth was not but Te- 
wy and upon that matter found removed his hands from the 
10 anda Writ to the Eſcheator to deliver the profits, yet the Heire 
have the Preſentment, if the King hath preſented before the a- 
thay is hands, without expreſſe mention of it. Alſo it was ſaid, 
Nc iery of the Iſſues the Preſentment did not paſſe , becauſe it is 
wth tried by the Eſchetor, no more then the monies which are paid. 
Wings Coffers before, T. 2 4 E: 3. Juare Impedit 10. 


=. 
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XVIII. ber: 


334. 


Liveree. 


after the death of his Tenant by the Diem clauſk 
mum, &c. and what shal be a cauſe of Seiſure, . 


XVIII. Where Landis ſhall be ſeiſed into the hands of Fe King, 
fit extre- 


Rote, by all the Juſtices for clear Law, If Lleaſelands unto the 
IN nets for life, after his deceaſe I may well enter, and the 
* ſhall not be ſeiſed into the Kings hands, for the Diem clauſit extremgy 2 
to enquire of what lands he died ſeiſed in his Demeſne as of Fee; And 
ſai d, that the uſage which had been to the contrary was naught, 148.4 
3'2,. ſee 10 E: 3. 2. Aſſiſe 156. : «$8345 21 
The King ſhall ſeiſe the lands of the Heir of his Tenant which i found 
within age in one County, in all Counties. and he ought to ſue Lnery of 
the Lands in every County ſpecially, 44 E:3.22. Livery 25. Ad E.. 
25. agrees, where an Office of Land was adjudged ſufficient for the f. 
ſing of Advowſons in groſſe. . 
Ita ſtranger abate into parcell of the Lands of hini who holleth aber 
Lands of the King, and dieth, his Heire within age, and this ſpeciallmater 
is found by Office, the King may well ſeiſe: So if the ſtrangercontinneh 
ſeiſed during the Nonage, and the Heir at his full age recover by A 
danceſtor, yet the King ſhall ſeiſe, and the Heire ſhall be driven to fue Li 
very of the ſame. 12 K 2.Livery 28. | 
Now after the Prerogative made, it is ſufficient cauſe fortheKingto 
ſeiſe all the land of him who holdeth parcell of him in chief; butif ay 
parcell of it he holden of the Arch-biſhop by purchaſe, before thePrero- 
gative, he ſhall have Livery cam.exitib#s, becauſe exempred by the du- 
cute,t6 E 3 Livery 29. 3 
If he which holdeth of A. as of his Honour of H. by Kni 4. 
eth, his Heir within age, and afterwards the Honour cometh tothe King 
by forfeiture, yet he ſhall not ſeiſe the Ward becauſe the Heire is n fer 
Tenant preſently, and he ſhall not have another Tenant, 25 an 
is agreed there, that if the King ſeiſeth without cauſe , as of La den 
holden of another, yet the Heir at his full age, ſhall not enter without ſ⸗ 
ing to the King. ks 
All the Juſtices ſaid, that when Land is ſeiſed into the hand of be 
Kingupon an Office which found the Tenant Joynt-tenant with 41 
ger, that this was as no Seiſure, and that the Land ſhall not be fad inthe 
Kings hand. Alſo it is no eauſe to ſeiſe, when it is found that ie de 
holden of the King in Burgage, nor when it is found that the Tenant 
enfeoffed to.the uſe of a ſtranger, by Markham : And Choke aid, | 3 
the Eſcheator ſeiſeth land for the King upon an inſufficient Office! gl 
oficis, he is a Diſſeiſor, not where it is virtute brevis: And the princih 
Caſe was, that the King had ſeiſed and granted land upon Office, 
that 4 and B. his wife had enfeoffed the King, and that to their * 


that the Feoffment was void, becauſe no Record, and alſo the uſe, 
4:at itis no cauſe to ſeiſe, for which cauſe a ſpeciall Writ was awar- 
ito makereſtitution,5 E:4.7.and 7 E:4.10. 
, A Mannor was ſeiſed into the hands of the King, after the death of his 


* 


un who held other land in chief, and in the Deed he had not but an 
Fate for life in that Mannor, and this was found by Suit of him in 
uon. But if it had been found by the firſt Office, and notwith- 
Lins Livery cum exitibus, the King Shall have the Preſentment mean 
<ecxelſed in the Ouſter le main, T.24 E. 3. Quare Impedit 10. 
Vene the Anceſtor held parcel] of the King, although the other lands 
emtepoſſeſſion of others, which hold of them, yet the whole ſhall be 
es in the Kings hands, and the Heir ought at his age to ſue 
 Jomofhis hands, by Markham, which all the Tullices agreed in the 
wheazer Ct amber, 2 H:4.13.Yoxcher 50. 
bet him who is found to be aidant to him, which was, or is 
amy of the King, ſhall be ſeiſed into the Kings hands, but he may 
kisagood cauſe of Seiſure for the King when the Heir is found Ideot 
nb Nativity; alſo the King may well ſeiſe the land holden of him 
0 c being aliened by his Tenant without licence, without ſuing 
ent againſt any one, 32 A. 28. 
TisK well ſeiſe a Terme granted to the husband and wife, by 
tearanderofthe husband. 32 4.3 3. | 
Land ſeiſed by attainder of B. where in truth he had the land but in the 
wit o his wife, was well reſtored unto the Heir of the wife upon a Peti- 
wand warning given, the Heir of the Patentee being in by diſcent, 33 
MTraverſe34. 
kwAbbor recover in a Writ of Entry adterminum qui præteriit, ſup- 
Plug aLeaſe to A. where in truth the Leaſe was to B. and this ſpeciall 
Wits found in Aſſiſe between him and another 905 the Feoffor upon 


Man there, although the right of the Abbot be found in a Quale jus, 

0 ſhall ſeiſe the land, becauſe he had not right by that Action, 
Ez. Entry congeable 3 5. 15 

We, the Kings Tenant may well alien Land holden of the King in 

eme as of an Honour without licence, and the King ſhall not 

ukſſe that Honour was in ancient time parcell of the land of the 

A6. Traverſe 24. 


3 r life aliened, the Reverſion being to a Fool-naturall, and this 
(2 n Office, for which cauſe the King well ſeiſed the land, 29 Aff. 
10. s 


I 


FEffr XIX. 
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Li very. 


x IX VVhere the King shall ſeiſe the Land without 0 ice 8005 
not, and where t he party Hall have 1 raverſe to the Cot 
the Sei ſure, where not. | J 


mn tD_- => 


T was ordained by Parliament, that all the Lands of T. Earl of % 

whereof he was ſeiſed in fee the day that he made inſurreQionggune 
the King (in which he was ſlain) ſhould be forfeited, his Heir in yy 
of the King, and now of full age, ſued forth Mandamw, by which it yy 
found that T. was ſeiſed of a Mannor in tail, and of that the Heir yy 


Livery : And the opinion of Mar ham and Ga/coigne was, that he ul 
not have Livery, if the Mandamus was not well awarded. And Metin 
ſaid, that upon every ſeiſure for forteiture that the king yl in 
fee, and then as in no caſe where he claims in his own right, Madan 
Mall not iſſue forth. And Gaſceigne ſaid there, that the Land f noje 
are ſeiſable into the kings hands, betore that he be attainted, H 
Livery 21. {4 | 

Upon ſuggeſtion in the Chancery, that the Lord ¶ Iifford being Tenant 
in tail of the gift of the Anceſtor of the king, had purchaſed Licence ofthe 
king to enfeoff two, and to take back the Land to him and dien 
tail, the remainder to his right Heirs in Diſceit, &c. and nom nn 
Ward of the king, and upon ſuch ſuggeſtion, a Scire facias was e 
againſt the wife, and two partes ſeiſed, and ſhe charged with the Is 
during her occupation of the two parts, and the third part was recouped 
for her Dower, 40 aA{.36. | 4 

S. leaſed for life and was attainted, now the Reverſion is e lat ſo 
as a Superſedeas was granted to the Tenant againſt him whowue 
tion ofa Statute encurred before the Title of the king, and after the death 
of the Tenant the king ſeiſed, &c. Note here that the Caſe was, that the 
king being ſeiſed by the forfeiture of S. ſhould have the Leaſe, A. 
5. Petition 15. \ ** , 1400p 

Upon a Scire facias for the king upon an Office, finding tbe fleroĩ bir 
Tenant Ideot, and that A. had the Land, he claimed by Feoffment of 
the ſame Heire, when he was of good memory. This is cauſe enoughto 
ſeiſe without any Garniſhmenc, if within the year, becauſe he Bath wr 

tefled the Tenure and alteration without licenſe, P. 32 E. 3. vo f 
e | 7” 
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The king may well grant the Wardſhnip of Land, to- weh! gt 
right before Seiſure or Office found for him: But if he expreſſe 
grant of the land ſeiſed, which is not ſeiſed, all is void, 10 7.4% oftis- 
Ihe king enters into Land holden of him in chief, aſter the death 
Tenant without Office, G c. M. 2 E. 2 F ſtoppell 255. | 
By Hefey, the Grantee of the king may well enter for nom pan 


\ F# 


G Nitliqut auy demand, but he ſaid, thè noi payment ought to be by "IF 


15 
: 
5 


- Livery. 


Moffce, otherwiſe he ſhall not enter, 2 4.7.8 Prevogative 10. 

y judgment that the Temporalties of an Arch-deacon ſhall be ſeifed 
bra Contempt, the king ſhall be ſaid, ſeiſed, without any more: And of 
f I advowſens, although no expreſs judgment of it, 21 E.3.30. Scire faci- 

111. | | : 


— — 


N. #here the King shall ſeiſe without Writ, where not, and 
; where ke shal/ not ſeiſe by Office without Writ, 


A; 
g ( te, an Advowſon is in the King preſently by th 

(ach of his Tenant without ach 180 if r ron 
be Tenantof the king is dead without Heir, or that he hath aliened in 
Anais: But if it be found that the Tenant bath ceſſed, or done waſte 
ebe to have a & ire facias c. ſo if the king hath made Livery 
we, and afterwards another Office is found for the king, & c the par- 
qlalltave Traverſe in the g cire facias, 14 H. J. 21. 

Werthe king grants land over, depending a Petition of it by a ſtran- 
ger, adit is found for the ſtranger, the king may well ſeiſe the land, &c 
root any Writ to warne the Patentee, 13 E: 3. Brief.260. et 
_ 1 — i - M ee in a Quare Impedit, abated 

6 r; So it ſeems the ki th del | 
— 9? ing hath not actuall Seiſin without 
Nan not ſeiſe lands as forfeit for Treaſon by Office found 

Hare facias againſt the Ter-tenants, 18 E. 3. 26. Brief 360. . 
Ba 5 4 2 by him by Patent, obtained in diſceit of 
1450 prep 0 oy another, but not without warning the party, M. 
—45 of him who is found a Fool- naturall ſhall not be ſeiſed againſt 

Wa —— of them, without warning of him; but upou an A- 
"49 — ee the king ſhall enter without any more, 
Ae ſeiſed upon an Office found of the Seiſin of his Father & being 
8 * that his Father had not but by diſſeiſin, he made reſtitu- 

* was now found by another Office, that the Father died ſeiſed 
Tape ow, Rent, & c. in C. where the firſt was of the Mannor of 
vitdas the opinion was, that the king ſhould not ſeiſe the land 
> found inch of the party, for it was holden all one, when a later title 
fy, . king by the laſt Office, and when Title before, &c. that is 
ny 7 — oye warning in every caſe, by the Statute of Lin- 
| Mere upon the like reſtitution, being after a Charte: found i 
| n the ; : found in the 
by — 9 party had enfeoffed him, who he ſuppoſeth had 

yy g ſeiſe without more, M. 24 E. 3.Traverſe 
Ff ff 2 Greea 
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Writ to the Biſhop without more, 21 E:. 4.3. 


Liverie. 

Green ſaith, that the king may well ſeiſe lands holden of him wy | 
licence aliened within the year after his Title, without any ſuit, touch 
the Juſtices agreed, 9 A. 3 o. Traverſe 28. 1 | 

Upon Office found, that T. Tenant of the king in London, died with, 
Heir, the king granted the land to B. for life, this was good; þ * 
who claimed by the Deviſe of T. driven to ſue to the king, 29 Af. 
verſe 29. + Fi 

No ſeiſure of lands of the Debtor of the king dead, being found hic 
fice in the hands of ſtrangers, without proceſſe againſt them, 33 
verſe 33. "WF 

Upon a ſuggeſtion in Parliament, that the Purparty which was ety 
the husband of his Mother, and others, was not equall in value, i 
ſtranger had recovered parcell,&s. the one Mannor was ſei witdipe 
ceſſe againſt any, and afligned to him who made the ſuggeltin$i 
4.22. A/. 3 49. 9 

When the king makes Livery upon an Office which is not i R 
ſhall reſeiſe without any Scire facias ſued, which he ſhall not Whew 
ther right found for him, if the Office were ſufficient, P: 13 B. 


a 
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XXI. Vbere the King ſhall be preſently L poſſeſſion hy off 
found, and n here not before entry upon it. 0 


% s 
. 

_ * 
4 
4 


2 King is poſſeſſed of an Advowſon preſently by the Offer fun 
So of land aliened in Mortmain, and where his Tenant (mit 
Heir, by Mortdant, H. 14 H:6. 21 Livery 34. 8 2 
And the Office alone ſhall make Title for the King to 
4.2, whether it be to an Advowſon appendant, or in gro ul 
Juſtices, and the Patron out of poſſeſſion by the Office e 
King. And ſee 17 E. 3.10. the opinion of Thorp.acc. But A 
ry, and that he ſhall not be out of poſſeſſion by the Office, Wi 
ficient to bring the Avoidance in queſtion and debate, andWernw® 
that this is the common opinion of an Advowſonin groſſe. 21 
Choke ſaith, That if an Abbot bring Darrein preſen . ; 


found for him, and the Colluſion is allo found, the King WI 


- . N ya : a 2 g- I 
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Upon Office found for the King after the death of his 
ted the Ward without more ſeiſure, 9 H:4.6:10 H:4 2. 

The King ſhall ſeiſe lands holden of him being aliened wida Wer 
without any Suit within the year,2 9 AT 30.32. Af 28.446 as 

It was found by Office that H: S. who forfeited to the King TREE © 
of the Mannor of O. and leaſed the ſame for life to 7. ſaving tf 
on and that 7. is dead, and now 7. is Tenant, by which the nn 
ha ve a Scire facias againſt him (ſo not ſeiſed by the Office) 4 ee fa 
Traverſe 23. XII. W e 


ers err 


Liverie. 


XX I [. Where the King thall reſeiſe and make Livery upon it, 
© ke and what ſhall be 4 Cauſe of Rejeiſtre. 


oe, That in every caſe where a man ſues Livery of parcell out of 

Moe Kings hands, and of parcell not, all ſhall be reſeiſed, 7 H.4 17 
done he fuerh Livery in one County, 44 E:3.12. Livery 25. | 

HA 17. The King being ſeiſed during the non ofthe Lord 

un dis ward, aliened in fee the Lord now of ape ſued a Stire facias 

e pattentee, ( but note that he needed not to do) and ad jud- 

he Land ſhould be reſeiſed, the Patent repealed, and Livery 


_Tebord Burgh ſued livery without making mention of an Adyow- 
his groſs, which alſo was not ſeiſed into the Kings hands, and awar- 
| & that all Chould be reſciſed, 44 E 3 25. very 26. 

Nite; If a man be found heir to the Kings Tenant, where he is not 
ks, ul bach livery, and afterwards by another Office, the true heir is 
buok.Cloprox ſaith , That the Land ſhall be reſeiſed, which was deny- 

— , and that oftentimes it had been adjudged that no reſeiſure 
hkwhere they are of full age, but if within age, ſome colour ſhalbe 
ud the pt incipall caſe was, That a ſtranger abated into parcell of 
trlandhowlen of the King after the death of his Tenant, whoſe heir 
male was married within age to a man of full age, and now they 
ure lieryof the land wichout mentioning that in the poſſeſſion of the 
tor, and by the opinion all ſhall be reſeiſed. Alſo if the heir recover at 
ina Mort danceſter, yet the King ſhall ſeiſe, 12 Rich. 2 Livery 
n found by Office, that 7. H. had licenſe to alien land holden of 
and to take back the ſame to him for life, the remainder to &. 
aleſt ſon and A bis wife in taile, Cc. upon which & Hand A 
Mlrety thereof out of the Kings hands, and aftet ward it was found 
* fine ia the Treaſury, that 7 H bad but fee tail, ſo the King 
uertived,and the livery holden void, and all was reſeiſed r. T 21E. 
iy 32.40 Af. 3 6. acc. | | 
de Talbot ſued by Petition for lands ſeiſed into the Kings hands by 
ror a forfeiture, and his right found by à ſpecial Commiſſion, and 
dan Anceſtor did not forfe it any thing, and hanging this Suit, the 
Wanted the land over to three, and now ſued a Srire fatias aguinſt 
Ld two of them appeared, and ſayd, that the third is dead; yet it 
+ eq, that the land ſhould be reſeiſed. For zi/by ſayd, that the 
te well have reſciſed without ſuit, 13 EZ 3 Brief 260% 
un oxve leave to his Tenant to alien and take bick the Land in 
u, be to two upon condition accordingly, and dyed before 
u enk, the King ſeiſed his heir for other lands, and upon a Scire 


"s agiinkt the feoffees, it was awarded tbat thoſe lands ſhould a; | 


e 
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Livery. 


ſed into the Kings bands, yet th: y ſhewed eſepecially;»how that thy 2 


ready in the life of the Tenant , and ad delivered his wife vow, wlll vx 
yet are ready to make the eftate to he heir, if they may have 1 
cenſe, H 19 f. 3. entry congeable 39 17 
Mordant ſaith, If the King mak th livery to one, andafteryy,, 
Office is faund for the Xing yet he ſhall not reſeiſe, but he ſuui 
a Scire facias, and the party ſhall have his traverſe, &c. 14 H. 
30 Af 31. traverſe 31. where one daughter found heir ſnal bag 
and by another office is found alſo Co- heir within age. Now x Sp 
cias ſhalbe awarded, and all the land r«ſ-1ſ:d, notwithſtanding s hh 
all taile alledged to the Father and Mother of the firſt daughter, unt 
thit Taile was not found by the Office, but generally that n 
heir. . 
T be Land of a Felon holden of another, was te- ſeiſed afterthe Ting 
had the year, day, and watt, becauſe the Lord encred withowyeces 


of the Exchequer, 8 E 2 traverſe 48. 49 


——ů— — 
—— „ 


XXIII 22 chal be yd Intrfon upon the ion 
Ring, and where abatcm-nt, OMe 


FF a man recover land againſt the Xings Tenan* by his iſſnt il 
Leerwards he dyeth ſeiſed, and he who recovereth «nereth wdmulltd 
eftate according to the will of the Tenanr,the ſs me 1s intruſionupwite 
poſſeſſion of the King, although it be be: ore Office found hy, 
ToWnſexd denyed it, becauſe here the King is nor entitu N 

the Wardſhip upon the matter, ſo by bm, and with himdrwwou 
the Court ſeemed to be, if he had ſhewed i: only by AMonſtrami Dm, 
wi hout traverſing the dying ſeiſed as he dd, as 1 may well eee 
the death of my feoffee upon condition, who was Tenant oft 
condition broken, and it isno intruſion. And brian agreed wills 
ſe d, that the dying ſeiſed after the recovery ſhall not hurt. 7 
trary, and the & ing is intituled by it, See the book, 3 H7 fn, 
12. 1 
Note by Gaſcoigne and Hulls, If a ſtranger abate upon the fun 
of the Xing, where he is ſeiſed by the nonage of the heir oc , 
That yet the free. hold doth remain to the heir, becauſe the poſſeſſion oi 
the King cannot be deveſted by ſuch Abatement, 8 H. 4. 1 Traverſe 


I4. 1 
Note, Continuznce of poſſeſſion of him who was Joyot-tenvatvit | 
the Tenant of the King, who was attainted, is no intruſion Wore n 
King, otherwiſe it is of the wife of him who was attainted, Where nn en 
had a Term for years in joynture, &c. 32 Aſſ.rraverſe 31 fe 


XXIV. Ven 
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Livery. 


Iv. YVhere ihe K ING 5hal be anſwered the mean Pro- 
et., and by whom , and wyere another perſon chill have 
- them. 
rere a ſtranger abates after the dearh of the Xings Tenant, and 
deore any office found, yet the King ſhali be anſwered the pro- 
esse time of che death of his Tenant, 3 H 7 3. 
© Wi unfound, that a man outlawed of felony had land; whereof he had 
el after the Outlawry, and now I came ready to traverſe the 
— a ſtranger, and of that the Court would adviſe, becauſe 
tecatiawry was of record, but the year and waſt was ſeiſed for the 
Jag and T ſhall anſwer him for the profits paſt taken, & c. 49 Ed. 311 
1719 | 
oe. the Xing recovers lands by the Forfeitnre of any, he ſhall be 
del the profits from the time of the forfeiture, and as it ſeems of e- 
mefor his time. and where the one parcener bath the land in parti- 
0 
wa, ſhe prayed that her ſiſter might be charged Pro rata, becauſe sbe 
Maler lands in the place of them, 40 Aſi 24. Traverſe 23. 
TieKing shall have the mean profits of their lands which were adhe- 
ne he Enemies, & c. 43 A8 
* anſwered the mean profits againſt the Lord of whom, &. 
o entted after the year, day, and waſte of the King, without due pro- 
5 of Law to the Eſcheat or, and the land reſeiſed, 8 E. 2. Traverſe 48. 
the fieir nav of full age recover in a Mortdanceſter againſt the A- 
Kor, pet the Abator shall anſwer unto the King of whom, &c. all the 
ne qrofics from the time of the death of the Anceſtor, ud nots, 
eter alſo had recovered damages before, &c. 12 R. 2. Livery 28. 
| TieKing ball be an(wered the mean profits, by forfeiture againſt the 
Man tenant with her husband during his life, c. 26 A. 57. Live- 


Were the Bishop leaſed parcell of the Barony of the Bishoprick , ren- 
"ty pounds per annum and afterwards by the aſſent of the Dean 
rafter releaſ:d thirty'pounds, cc. upon that found (which is a for- 

An Law) It was awarded that thr King should be anſwered forty. 

Wfor every year, and of every one for his tim- (-) of the Leſſee 

dees for which he had not a Relcaſe,or diſcharge, &c. H: 46 E. 
18. And ſee there that the King took but a Fine of the Bi- 

ln ihe forfeiture, 
| A licenced his Tenant to alien and to take back he. alieneth, 
- Mt pc<feoffment made, dyeth bis Heir within age. and in 

: 
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King for other land, upon this matter found, the land ſhall” 
du and the King an'weredthe mean profits from the death of-the 
id E. 3. tntr.conge.39. 
ben When 


When the King giveth leave to bis Tenant to alien, as to hold. 
whereas he hath but in tail, this is void. and he ſhall be anſwered 
fits from the Alienation : But where he took back the land to kk BY 
his wife, ſhe ſhall anſwer but the two parts, becauſe ſhe had tige 
to have the third part for Dower, 40 H 36. Guards I. vi. ai R 
7732 4c. | : 

” Where x man ſhall loſe his land by Difceit in the Sheriff, as whos i 
makes no ſummons, or teturneth him ſummoned, who was dend 
the party is to have his land again upon it. Hey/e ſaid, that it Mr 
good Law, that he ſhould have the mean profits: But the'Law 
the King ſhall have them &c.8 ©: 3.6. Oiſceit 7. Wi? 

Where the Diſceit was found of not ſummons, and the 
he prayed alſo reſtitution of the mean profits, quod rota C 
T. 50 E.3,18.Diſceit 32.13 R.2. Diſceit 3 4. acc r 
Upon Diſceit found, the party shall ha /e his land again u wl 
mages, and the King the mean profits, and the cauſe is, be 

Grand Cape the land ſhall be taken into the Kings hands, Putz. 

ceit 33. and with that agrees, P. 2 E. 3. Diſceit 46. where Heil lth, 
that the Writ of Diſceit commands the Sheriff for to ſeiſe tu 

the Kings hands and that he ſhall be charged with the prof in in ke 

count upon the Diſceit found, c. 4 

But fee 12 E. 2. Dsſceit 53. where upon the Diſceit 

had bis land with the profits in the mean time without damages, M 

profits agrees, 17 CF. 3. Ia. Diſceit 36. and P:43 C. 3. 32. Di 

41. E. 3. 2. it was adjudged that the party ſhould have the pro 

day of the Execution unto that Writ. Candiſb, The King H 

profits after the Writ brought. Thorp, The ſame bath not Md 

fore now. . 


. 1 


The king grants the Bayliwick of a Forreſt in fee, rendringit and 
terwards he 1 the Forreſt over, the Baily is attainted, Mme 
ofthe Forreſt occupieth the ſame, he is chargable to the kingſorWnat 
and the arrearages, for that was made in groſſe by the Gt 045 
60. Grants 74. _ 
The king granted a Market to one, Proviſo, that it be not toi 
of another,andafterwards it was found, that it was to the Nu 
Market of the king in P. Sc. Now the Letters Patents being We 
for that, the king ſhall be reſtored alſo to the iſſues and pro 
ken by the Patentee, in the mean time, by Hulli, tor cleer LH 
granted, N. 11 H. 4.5. ̃udgment 69. aſt BP” 
If a Biſhop ſeiſeth lands purchaſed by his Villain (which is bet uni 
if it be not deſcended to the Villain.) Belk»ap ſaid, That che (and hne er 
ſeiſed for the king, and he ſhall be anſwered the profits after ſun 
ofthe Biſhop.M:41 E:3.21. Mortmain 5. Be: 
Note, the king ſhall be anſwered the profits of the land recoverny 


an Abbot from the time of the Judgment, untill the Col/uſion 11 M 


. 
. 


Livery. 
char che Title be found for the Abbot, 20 H:6: 38. Office of Court 
> this is by che Statute of eff. 2. cap. 32. 
nd ebe king ſueth 2 Scire facias for the lands of B. which is a fool 
: Sl although that B.dieth, depending the writ, yet if he were a fool- 
de king ſhall be anſwered the mean profits, and the lands ſeiſed, 
vile the king cannot make delivery to the next Heir as he ought, 
1s E:3-Scire facias 10. . 
obo is indicted of felony, takes the Church, and flies from thence, 
Unit was fl iin, the king ſhall have year, day, and waſt, and the 
Sits, 3 E.3.1tin.Corone 290. | | | 
5 6 ſhall be charged with the profits of the lands of him who 
welented to have killed another, and now hath his pardon, as well 
te after the Charter of pardon, as before,; E. 3. Corone 108. See of 
46. 2.Corone 374. and that although it be the land of the wife of 
Abo was indicted, becauſe be is alive. 
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. here Interpleader fhall be by two, when they are to have 
Ouſter le main, and of Enterpleader in a Writ of Ward. 


0) Enterpleader but when both are of full age, and each hath an 
Nos x found for him, 1 H. 7. 14. vi. 43. I. io. Traverſe 25. that there 
| for each of them, otherwiſe they ought to traverſe. 

"Where one prayerth Reſtitution of his land ſeiſed upon Office found 

the was a berent to the Kings Enemies, which he traverſeth, and ano- 
meh lirery of the ſame land by Patent of the King) c. the Pa- 
hal bave the Livery, and the other rſhall try his Traverſe with 


SFT 


Ty 


| bi lit was found for him, for which he had Reftitution, 43 Af. 28. 


| Wn 
ans + TI rit of Ward by two ſeverally, they enterpleaded. But Paftor 
=, Wt yet it behoves the Defendant to excuſe himſelf of the wrong, 
don bim for cauſe of Nurture, 19 H.6.3.Enterpleader 7. 
W_VideEnterpleader ſhall be in proper perſon, and though that all 
ee firſt day by Attorney, it ſhall not be commanded to the o- 
„ . oeneys to have their Clients there at the day: but they ſhall ap- 
a, faciat, and not otherwiſe, per C uriam, 30 E:3, 3. Enter- 
1 _ 7 . 
ere were two Plaintiffs,and the Defendant ſaid, that he claim- 
ef SANarture, ec. Thorp commanded the Attorneys that each of 
e Scire facias of the other, to be here to enterplead; and 
ry ne wife did ſurmiſe that a ſtranger hid another Writ, Cc. and 
9» ſuch means the delay might be infinite, yet day was gi- 
ap ſaid, that he who recovereth shall have damages againſt 
es declares, 31 E. 3. Enterpleader 13. 
a e Defendant plexded only as Guardian for Nurture, he muſt 
hs G 988 have 
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Grants of the Rang. 


have the Infant ready, &c. 24 E. 3. Enterplead.17.20d it is uo c 
the Iafant lyeth ſick in danger of death, or that he otherwiſe. gy Nl * 


come, 21.24 E.3. and the Heir shall remain with the Defenda 7 
controverſie be decided,7 H.5.9. And if one make default, the ] 
have the Infant delivered to bim,8 E: 3. 45. And it is a good Con 

of Enterpleader, that the Infant is married, 8 E: 3.45.7 EA 


14. 1 
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Grants of the Kang. 


—— — — # . 
I A Oy — — — 


I. Where the Grant of the King before time of mmm 
good, and frall be pleaded againſt the King, or pa ni 


Con fi mation. 


ſhop of Exeter Patron of the Priory of Plimpton, Aix 
a Grant made Canovicis quos 7. Epiſcopus de E. poſwit,t N 
not allowed, becauſe it was no direct proof of the foundatign, 30 8 
was averred for the King, that the Soil upon which the Priory Warr 
was given to Chaplains, &c. before thePriory made: And (ennc 
Charter of the King of expreſſe grant ofthe Patronage f, 
A. 22, Crants 1. See that that Charter was before time of memuty)! 
not challenged for that: | ** 
The Abbot of Glaſſenbury had Conuſans by a Charter of vile te 
Conqueror, with Confirmation of Hen. 1. and alledged allowance tt 
Common Pleas, in an Aſſiſe in the time of King E. 3. 12H. 42nd 


'T Charter of King Henry the firſt was alledged top on | 


Fg r DU. woo... oo. 


I4. 250 

And 12H. 4. 23. It is holden that the Grant of the dug eng 
and therefore ſhall be well pleaded, although it were ma ha 
mory if he were King at the time, Avowry 58. 22 

And 7 E. 3.5. Appropriation alledged by a Charter of wiluw th 
Conqueror, and nothing challenged, but that the Approprit ys 
Charter of the King is nothing worth, 39 £.3.21- 

But 10 E.4 6. and 2 B. 3. 21. It is agreed, that the Charter oft 
nor no other Record made before memory, is nothing worth ooff | 
therewith agrees 8 H. 6. 4. and 19 H. 6. 75 by Newton, Non 
ing allowance in the Common Pleas, where it was never allowed e 
and that it ought to be allowed in Eyre, See 24 A. 24. Ang * with 
_ in Aſſiſe ſhall not be granted without a ſpeciall G 
owance. 


| Grantsof the King. 
Ses E. be Nos Cee of Hey, 2. to be quit of Pontage, Murage, 


ud _— : 

Ilrers ſaith, That the King ſhall not be received to avow againſt the 
Peel of bis Anceſtor, which was before time of memory, 12 H. 4. 24. 

A charter of Exemption of Jury, or of Conuſance before time of me- 
mory,is not good, without a ſpeciall allowance, &c. by Paton and Pane, 


1 4H6.12» 
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| ll," here the Grant of the King ſball be good by the words Ex 
gratia ſpeciali mero motu, &c. 


2H. 7. 13. Where the King reheatſing the Statute of Mortmaia, 
ants to 7. S. that he may give ten pounds rent Cuidam capellauo, not 
ing him; alſo there was no Chantry before, yet the rehearſall, the 
call words, and the Conſideration (-) the Grant for twenty pounds 
groved his Will; ſo a ſufficient Warrant to the Grantee to endow the 
Chantry and to give the Annuity, but he cannot grant it with Diſtreſſe. 
9E.4 12. The king recited , that Baggot was born in Normandy, 
(wherews he was born in Fraxce)) made him Denizene, and the Patent 
d, notwithſtanding the falſe recitall, for his intent was to make bim 


n. 
Choke ſaith, That if I be indicted, and the King pardons me by the name 
. Z. where my name is T. f. if the Charter be ex wero mots, I ſhall 
me avail of it by ſpeciall pleading, which I ſhall not have if it be ad in- 
lation pertis. Brian held both void, becauſe the king is deceived in his 
n. 21 f. 4. 48. So alwaies for non · certainty the Grant of the king 
ſllbeyoid notwithſtanding thoſe words: See there, where the Conſi- 
deration al led ed in the Grant ſhall be averred: and where it is matter 
cd, a thing to be done, and for the advantage of the king, vi. 26 
I 


Note, the king may well ſay againſt his Charter of Confirmation, 
84d inflentian purtis, &c. that there was no ſuch — Grant, 


the Confirmation is, £x wero mers, he ſhall be eſtopped, 9 H. 
14v.8 H. 7. 3. acc. l MOD 


— OT 


— — — 


Ul. where the Grant of the King ſhall be void to all intents, aud 
' where to parcell, and what things the King may grant, 
andwhat he may not, which ſeexs doubt full. 


1 
þ 


1 Mivet fith. If hold two Mannors of the King, the one in chief, the 


P, in Socage, if he give me licence to give them in Mortmain, 
b 8g g E without 
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Grants of the King. 


without reciting ol the Tenure, yet if the Charter bath the wan 


gratia ſpeciali, this is good for both, but otherwiſe it ſeems it. 
void, as to that which is holden in chief, for the great miſchief xc 
19. M. 3 3. E. 3. Grant 103. That ſuch a generall licence ſhall a 4 
if it be holden of the king in chief. by | 
Note, where the King granted to the Biſnop of S. that he ſhoud 
impeached, nor ce of Felens and Thieves, eſcaped this is voice 
the eſcape is voluntary, and good where by negligence, for that 
eth but in pena pecuniaria may be remitted and diſpenſed with by cen. 
before it be done, as a Grant to the Tenants of a Town, chu 
not be amerced for not apprehending of Thieves, 3 H:7:15, 
The King granted to the Earl of Northumberland, that he nip 
Sheriff of N. for the term of his life, with all offices to the u 


taining, rendring roo l. without accompt or any other thingy * 
the opinion of the Juſtices was, that the 12 is good, Wi 
ante, for the Statute of 23 H. G. cap. 3. and that he ſhall han 
incidents, aud that he ſhall make no accompr, if not of the M 
but he ſnall accompt for that, 2 H. 7. 6. | WY” og 
Huſſey ſaith, That if the King grant to me all Fines andy 4 
ments of his Tenants in D. yet I ſhall not have the amerciamm 
ſuch which held of the King and others, becauſe he is notwholylunttl Th 
to the King, alſo ſuch generall grant ſhall not extend to av 


royall, 2 H:7.6.22 Aſ.49. - 
Note, that the grant of the os to be quit of repairing a g 
Cauſyes and walls, ſhall be a good diſcharge of Contributio 
for the reparation: alſo it ſhall be a good diſcharge of Murga 
tage &c. which is taken of the paſſengers to a Town, but when 
ged by reaſon of Land, or a Seignorie, or otherwiſe, time mum 
&c. to make a Bridge &c. he ſhall not be quit of that, no- 
hath been acquitted of the ſame in a Quo Warranto between the 4 
him, for that was not at the coſts of the party, ſo it ſhall uu 
upon a preſentment &c 3 E.3.1tin. North. Aſiſe 445. 11 
The Grant of the King, which is contrary to the liberty of Mere 
dome, is void, as the Grant to the Chancellour of Oxford, e 
not be impleaded &c. but he may alter the place of impleadim i 
but not the ſubjection to the Law &c. without Parliament, $8 
12 E. 4. 19. 1A 


i 


Grant of the 2 of Conuſans & c. is void, where there i ul 


tain Judge appointed in the Charter there, 44 E.3.r (h.4 1-. » 
A Grant in derogation of the people is void by Hank, 12-88 
Grant of the King of Land, of which he is not ſeiſed in fact f 
of the Lands of a man outlawed in Trefpaſſe, yet of thoſe Landii 
the profits, o H.6.20.vide 10 H.4.2. 4 
Bur ſee 13 H.4,7. that the Land of a man eſpecially attainted 
ament, is inthe king preſently to grant. | 4 


— 


Grants of the Ring. 
where the king grants an office, naming ir, where as there was no 
Mech office before, this is void, 13 H.4.17. 9 E. 4. 6.Bagots eAfiſe,$ E. 
304 12. 

14 of an office to him who hath not skill to uſe it, it is holden void 
Joe Juſtices, as the Office of Clerk of the Crown, 9 E. 4. 6. by Billing. 
c 11,p4rt Auditor Carles Caſe, a grant of an office to two, cox- 
e Diviſim of an Office, if one dies, the grant is void. 
allo Grant of the office of Preignothorie, and the like, made to two 
A is void, for that but one ſhall keep the Rolls, 18 E.4:7.18 E. 4. 
| 4 Corodie, vide Curles Cale, acc. 1 
e Littleton, if the king make a Confirmation to him that hath an 
affcebefore by a void Grant, all is void, becauſe the king intended the 
firk grant was good; the ſame law is of a new grant of the king, where 
hath fuch intendment, as if he grant upon a falſe ſuggeſtion, or is o- 
rr od 
Not ſaoigne, that the Grant of the king which is not good. 
Grey —.— the Common Law, ſhall be ved. as if he 9 to 
jor, Bailiffs, ro hold plea by Charter, where they have uſed to hold 
Atme out of mind &c by writ. It is aid, that this acceptance of the 
Chanerſhall bind them, 8 H 4 18. | 
hing reciting that H. held of him in chief, granted to Z. that at 
at time H. ſhould die, his heir within age, that he ſhould have the 
Irdſhip of him, and at the laſt, the grant was holden void, as every 
þ grant before office, by the Statute of 18 H. 6, but it was ſaid, that 
Scature was made in aid of them ho were ouſted by ſuch grants and 
ares, and not for the advantage of the king, Grants 91 30 H. 6. Keble 
 fuchGrant,of the Ward void, 21 E. 4.46. See 19. H. 6. 62. by Marc 
* ontrary. | 
Batthe king may well grant a thing which he hath not, nor never ſhall 
e, as Offices, 1 H.7.29 Franchiſes, liberties, Toll and the like; 13 H. 
6E,3.32. So all ſuch things which are in him by Law, by reaſon of 
Krown, but he cannot grant unto another to do that which he himſelf 
bt go, but one ly by his Prerogative, as: to make Corporations, for 
not grant his Prerogative, nor his Crown, 49 E. 3. 2. nor for par- 
28 1 H. 5.5. 43 A. 10. Hide C. . part. che Abbot. of Strata 
oc e ACC. EI. 
charter of exemption. from Juries, and to collect Tithes is good, 
lang is there be enoughto be Jurors, and to be Collectors above the 
mes otherwiſe not, and ſuch grants; ſhall be Charters of diſcharge 
derly then of Grant by Fit sherbert, who voucheth the opinions 
wand ion, 20. H. 5. 13, 21 E. 4.45. rf hee 
une z H 4.18. that the grant of the King being in charge of the 
4 Mall be good, here it is for the Common wealth, although there 
Mir 00 ſuch before, as Toll, Pontage &c. 
un pranted a Rectorie &c. and that he &c. ſhall be diltharged: 


" - 


o 
— 
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59B Grants of the King.” 
of Tenths ang Fiffteens, and granted to him by the ſame Charter 
propiate — Churches, 2ere, if theſe ſhall be diſc olg 
Note that the King may well grant things in action which we Gen 
as a debt &c. otherwiſe not, 5 E.. ro. vide 3 H. 7. . 19 H... 
The King granted unto the Citizens of London, that no hatten ſhowy 
be waged = them, and in an appeal by a Citizen after the bartelly, 
ved, the Charter was ſhewed for the Citizens, and the Juſtices woulda 
viſe of it, 20 2 2 BY £ Fg "mn 
The Tenant of the King, before the Statute of Quia emptores 
parcell to hold of himſelf without Licence, the King Fe d yur 
rendred the fame to the Feoffee to hold of him, it wasyoid, a Wir 
Tenure, becauſe the King hath not any Freehold by the ſeiung 304. 
Aſſiſe 122. j | A ik 
Generall Rules So ſee upon theſe grounds, that a generall Charter of the] 
of the Rugs comprehends divers things, ſhall be void in that part, which 
Grams. ter loſſe to the King gcc. or in that which is a grater offencedfthejury 
or in that which is of another nature, and imports greater a or 
in that which is prejudiciall to many, or in that part which is U 
charge to the Kingdome. + 
The Grant of the king ſhall be void in all, when a ſtrang u 
ced by it, and that by covin of the party, and where it is in prejudice 
the people, and when it is againſt the Common law, 'Yide HHN 
65 io part in the Caſe of the Monopolies, 13 H. 4. 1 3. ar, 244.47. 
Redman. x £413 
And when the principall thing granted was not before, an{when the 
King is not ſeiſed in fact or in Law, nor hath expectance to haibi 
and when he is deceived in the manner of his Title, orothei 
when the thing granted is parcell of his Prerogative, aue da 
Grant the Ordinary execution of the Law is taken away, and en t 
not certain, Vide 21 E. 4. 28. (. 11 part, the Earl of Deuts 
Caſe. acc. | f 
The king cannot grant that to two which one alone of — 
do, nor that to one which he knows not how to uſe, as an office & N 
that which is his Prerogative. 
— vl The Grant of the King is doubtfull if it be good or void, when tha) 
* two entendments or conſtructions , when the thing granted is ne 
2. king, when the party hath not the thing at the time ce: Ne 
3. ought to take ad. e of the Grant, And note, that the n 
ſhall have the conſtruction of his doubfull grant, 8 f. 3.2. 4 
is doubfull where it wants expreſſe words according to its nature; c . 
vowſon claimed by word in a Charter of poſſeſſions, vide 39 E. . 
F. 3. 40. and for a good conſtruction of a doubtfull grant of che king de 
the books of 6 E. 3. 5 2. and 12 ef. + | 29's 8 


* 


Santi q the King. ” 


wares" © 7 2 3 N | | 
I nbere ile Grant of the King of amercianients 80. by theſe 
md, Coram quibuſcunqueJuſticlariis noſtris &c. or in 
et 4 quibaſcunque Curiis noſtris, foal be good. 

£4 $ AW. - | 8 


bet 14 151; nu u nies. drr 
lung granted to the Dutcbeſſe. of H. Zy/al/am habend. fmul cum 
| nerciamentis &c. (good, as to that aſter the habendum) omnium 
a & tenentium, reſident. & uon reſident. and the opinion was, that 
ſhould not have amerciaments nor iſſues forfeited in the Common- 
den dt but theſe forfeited and loſt within i»fre Inſulam, 9 H. 6. 27. 
that by ſpeciall words, The Kin 298k ar to me to have amer- 
dts in the Lands which Lor my tis pur after, 38 H:. 10. 
_— that if the King grant to me Fines arid amerciaments 
Juſtices, and doth not fay before which Juſtices, it is 


A of a? %, We > * 8 


| * . . | 
| the Chattels ſe/pnnw & fagitivorum, qua- 
ye damnatorum, 2 extend to the Charralls of ha —— 
the. Kings Meſſenger, becauſe, that in a manner doth touch the 
ingkmſelf, as high Treaſon doth, 22 4.49. 
- S#there the Grant of Conuſance generally, doth not draw Conu- 
fn in an Aſſiſe, and the Grant of Return of Writs generally, doth 
at give return of ſuramons of the exchequer. SN 
Note Strange and Babbington ſay, Thar if the King grant to me Conu- 
of all manner of Pleas, motis coram quibuſcunque 7uſticiariis ſuir, 
I«Iſhall have Conuſance of no Plea, wich of Right doth belong to 
le kings Bench, becauſe it is of a higher nature, 8 H;6:21, 


— — 


— 
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V. Where the Grant of the King ſhall be void, and adnulled by 


default of the Grantee, in a Scire facias againſt him, where 


Non: ſuit, and where by Judgement. 


TUE king ſeiſed a Ward upon an Office, and granted it to Y. and 
4kerwards came one H. and traverſed the Office, and had a Scire fa- 

Waunſt Z. who being returned warned did not appear, for which it was 
that his Charter was void, alſo agreed that H. having the Land 
Ke matter ſuch be diſcuſſed &c. being nonſuit upon the traverſe in 
the Lag Bench, his Pattent is alſo void, 4.E.6.22. Traverſe 1. | 

| Ina Jare facia to repeal a Patent granted upon Offfce found &c. 
ibn t prayed aid, and at the procedexds ſaid nothing &c. for which 
So hor aid to the Plaintiff, that he ſhould ſue. a Procedendo ad judici- 
PF) hes Hy.31.Srire facias 61, 
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Upon default of the Patentee, being returned warned at the Seq, 
upon Petition to repeal the Patent, the patent is void; 17 8.3 J Ml. 

See the opinion of the Juſtices, 4 £.3.2 2. That where the n 
his traverſe tendred, hath the Land to farm by the Statute, 25% 
it is adjudged that the Traverſe doth not lie by this Judg * 2 1 
tent is void, Traverſe 5. Quere, if the King ſhall be reſtored tod 


profits by ſuch avoiding &cc. for where the Patents are repealed 
within them, and he ſhall have the mean profits, vide 11 H. y;u 


' 4&7 
#- £35 1 


— __ 
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VI. where the Grunt: of. the King Hall be goed. fon F * | 
cometh . after the Habendum, though it be wo paralllifibuts 
granted before, where t. 57 ann. 


HE King grants to E. Inſulam, and a Caſtle cum perth 
1. amerciamentis, et exitibus advocationibut &c. It ih 
for the whole, 9 H. 6. 7ꝶ777ũ1, —60: Rh ; Wt 

The King ſeiſed of a Mannor with an Advowſon app 
ſeth the Mannor for life, and by another Charter reciting ti 
grants the ſaid Mannor Habenduw una cum advocatione Berit 
clear opinion is, that the Advowſon doth nor paſſe; becauſt i 
ed from the Mannor by the firſt grant, 38. H;6/34, * ma 

See 8 H.7.4. Holden by all the Juſtices; that this clauſe uk 
before the Habendum is a copulative &c. and if it be after tbeſia 
ſhall not make any thing for to pafle, which isnat parcell nord 


the thing granted before. 


7 — 
4 
n 
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VII. How the Kings Grantee of Fines and Amerciamenti MP 
to levy them. N 
1 ay grams Iſſues, Amerciaments, Omnium reſidents & un 

c. an her that the Grantee may levy them Per ſe u 
ſuos: And it was agreed that by the laſt words the Sheriff ſhall 
ed for them upon his account ; but it ſhould not be to buy. 
without theſe words, but he ſhould be charged, and the Grat 
ſue by Petition, for ſuch a Grant lyeth in Allowance of the W 
counts, 9 H.27. . ” "== 


- 4 vx 


VIII. 7 Mo 


VI L. where the King ſhall avoid his _ cenſe of Reſeiſure 
Tg unto him. | 


nn "2 in ancient demeſne, the Tenant pleaded alk of 
the Title was found for the nts and 
accordingly., for which the Eſc iſed tiſe Land, 
es his Petition ſhall have a writ to deliver ſeifin, to hold of 
42 ancient ſervice, Nr N the Quſtome of the Mannor, 


41 e 20. 
| at Land whereof — Mir erweeer FR the 
ö 117 kk of the, cheif-Lords, &e. ortierwiſe upon a 2 grin 


ul be reſciſed, and.the Patent repealed, 46 E 3 Petition 18 19. vs. 


Ty 
£3; H.6.7. The ground taken by Pr5/or, where the King hath Land by 
hne, as Treaſan or for Mortmain, and the grants are Tenend: dt car 
| — . they ſhall be holden as ey were before. So it is 
en 18. That when he dotſi not give it accordingly, it is 

, becayſe it is a wrong to the mean Lord, 


a? — — * 1 
— md 
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N | e thy Grant of the King to one and:bis mew frat be: 
| * and which ſtall be ſaid his men. k 


Kung grant to me, that and my men ſhall be quit of Toll, the 
2 e Gant ſhall exend.co me — , Villains; and Homagers, 
nd Pune, 14 H: G. 12. and they ſaid upon a G nt af is 


— 421. Where it was awarded, that a prior could not have 
f his Tenants Fugitives by Charter of Grant of ſuch goods , 
ur ſuit, if the Charter had not been granted before time of me- 
dee — 


by uſage to have the his Tenarits, Oc. other- 
d not have, Us only of his Villains there. 


Ep E.3 Grants 88. That a Geant to me and my wer heller 
Ts and Homagers, by ty and Schard, and 12 E:. Conu- 
v 5 only of RN” by Schard, and Hi, and not to Villains; 


take me men into erde it ſhall not ex- 
But Pars-ond T rew. ſay there; that it doth extend to 


III. Where 


60% (fronts.of tbr. 


X. Where the Þ, of the King ſhall be good, becauſe he ul, 
poſſibility have the thing granted, and where t 
thing which he cannot have, & c. and where at. 
FA l hens i OST. 2 — ö a ? | a 4 
Te king grants to one to bediſchargedof Fifteem and Tw 
to be granted, this is good to a ſpiritual! man, ot a temporalf/ 
certain expectancy. 19 H. 6. 62. 21.E. 4. 48. So a grant to me 
may enter without ſuing Livery, or that I ſhall not be pun edi 
ſavit, for a Ceſſer to come, all is good, 19 H: 6. ibi. IRR 
> 33 H. 8. Dyer 5a. The King may diſpence with thing 
which he hath an Inheritance, as Subſidies, & c. vi. & H. 
So the King grants to me twenty pounds to take of the M 
the ne d Fifteens, this is good by Choke,21 E. 3.48. ** 
So a Grant to be diſcharged of Collection of Tenths and Fiſk! 
6. 12. 21 E. 4. 48. See 30 H, 6. Grants 1. If the King gruß 
Ward of the Heir of J. S. when he dieth, c&c. the ſame is not H 
he grant to me the Temporalties of the Biſhop of 5. the Biſhop der 
now alive, this is a good Grant. So the grant of Goods of beind! 
of Felony after that he is outlawed, for it is ſaid, the Kit 
them in Law, and of Iſſues, Amerciaments, and Goods of Fug the, 6 
But if he grant the Eſcheat of his very Tenant, or the lind whichbisV 
lain ſhall purchaſe, this is void by Yampage, 30H 6.21 E:4.46,by Kt. 
vi. S Eliz; Dyer 252, Sir William Cordalls caſe,ac. C. I. part 5, M. 
Dyer 168.ac.2 £liz;Dyer 278. 7 Ws 
The King granted to the Mayor and Bayliffs of Lynn, thitthey fk 
be Toll-free throughout all Eng/and, and if any took Toll N .! 
they might take as much. & c, within t heir Juriſdiction in le 
it was a good Grant, H. 8. R. 2. Grants 105. | a 
The king cannot grant ſome things which{himſelf may have, M 
not grant to a Corporation to take advantage of the old ſtatuteathort- 
ſtalers, for the wrong done to their City, but the ſame ſhall bedean®s 
ned in Eyre, M. 3 E 2. Action upon the Statute s. 
So of all things touching his Prerogative, as he cannot prant.t0- 
Tenant that he ſhall not hold of him, & r. 8 H. 7. 112. 
The king grants to me that I ſhall not levy a Fine upon a Col 
that I ſhall not be impeached of the next Recognition which IM 
him, or that I ſhall have the next Recogniſance made to bim in WE" 
cery, this it a good Grant; by Haddy, 19 H:6:64. | j 
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II Alert ibe Grant of the King mide of Tythes tos Common, or 
"2: * ſpiritual perſon is good. 


vil king graves the Tythes of the new Aﬀets, in'd' Forreſt to one p. 
Ti cheGrans good ; And the king ſhall have the Tythes of the pla- 
Sofany Pariſh, for to grant them to whom he pleafeth, and not the 
ns. But the opinion of Herle, 7 B. 3. 5. that the Biſhop of 
| 1 1 88 | " 8 
f. and 42 E. 3. 3a. That Tythes by being granted to 'a com- 
N bo fo ome - all; Ad de tbörthe igt of Tyides 
by poity of poſſeſſion 6f the land out of which; &. in the per- 
offment over, 42 E. 3. 12. 25. C. II. part in Priddle and Nap- 


* 
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IH here a grant of Liberties and Franchiſes, which I, or my 
hires have purchaſed, or ſball purchaſe,” is good, and to 
buave Leets of all R-fiants : And where void for the incer- 
a eo 1 ˙ 101 105.0600 6 D79%S > 

nenen —T 
He king grant O and Bayliffs of LancaFer, that they 
{ ſhould bave all the Franchiſes and Liberties, which the Bargeſſes of 
Ir:bampron had, and becauſe the Charter did not expreſſe the certain- 
qofthe Franchiſes ; and it was not ſhewedupon Record what Franchi- 
Neubampten bad) ele Charter was diſſallowed in 2. Oro Warranto, 
Wyo. Ave 129. C. 9. part, the Abbot of Strata Harcelas cale. 
- wings anted i Eeet of all the Tenants? and Reſiants in . where 
E Aſenſed the ſame Town to a ſtranger for life before, and granted 
Wileet: And 7horp ſaid, That the ſecond Grant is void but during 
Wrofthe Termor. And Green ſaith, Where the firſt Grantee hath 
An of tt Coming of the Reſiants, where. bis Grant is void or deter- 
10, e ſerond patentee onghe to ſue to repeal his Charter, or o- 
WniſetheReffanits are not diſcharged of their Suit, z 2 E.3 Avowry 112. 
411. ä | 
avon of a Priviledge or Liberty i» omnibus territ ſus, extends on- 
Mike Lande which the Grantee bach at the time, but if the Granrgo 
eilends Which be or his! Heirs Nl after pufchaſe, it is 
nted fortheir 


dem, alſo; &to-3&H.6;-10, the like Hberty g 
out King: Henry the fifth, bare date at Burdeavx in France, 
C38 H;6.34; But ſee, itwasconfirmed bythe Kivg'and Pat= 
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XII, where the Grant of n ofthe urn | 


ens in Fee, is Fee. ſimple, 


Priory, with Fees and Advowſons, & ; 
2 Quare Impedit againft the Succeſſor of «Cbarck now vi 


ged Plenarty.. It was debated, if that were a plea againſt hi 


He King granted to the Earl of S. in the time of N 
Piles a Priory, 


ed by the King, 29 E.3.2. Aware Impedit 189. 


See 13 H. 4. 13. Where a Prior ene g 
the time of War bad aide of the King in e 
As is conceived, for the Fiftcens of his Eſbete, for: 
exgainſt him. So quere of the Grant in Fee — firſt A 
che intereſt of the King by ſuch Seiſure, 17 E. 3. 2.46 E,6z, 


— 


XIV has! the King grants a Never fas, it paſſeth 4 N tin 
- the name of Reverſion. 220 


Tri King leaſeth a Mannor for life, and after reciingrhs 
to a ſtranger, that the ſame Mannor, Cc. after the 


remain to him, & c. this is good. Alſo it had been good iſ 


dim the Reverſion by expreſſe words: 3 8. H: 6.3 4. an. 
The King cannot grant the Reverſion of an Office u 0 
oe for life, by rt for he — hep 8 Reverio 

bur he ma t ſu by a recitall o 
3H: i 2, go 25 1 (ROT 
The King may grant the Reverfion of Kenant id 11 
ment, 13 E:4.3. 


xv. Where the Grunt ofthe King which FAT: 1 be me 
good by Confirmation of Patliament, ine nn 
Confirmation. 1 AE 


— — 108: 1 F 
due 180 ons 2 240 juris clamat againſt che Tenant, & 2 * 8 
driven to attorn without warning given to the Grantee of d ee 


ne, 


. Attainder was good, and the Charter of the king bat as 2 
+. Boks andibie Grant ofthe Reverſion perfect before, yet by a ſpeciall 
3 nation of the Parliament, this was a good reſtitution of the land, 
"Me | 4 . 3.32. F ants 100. ; 
eee the king doth confirm a void Grant of Cogniſans made by 
nud prince: And further granted the ſame thing, &c. it was 
ay of Grant, although the Confirmation was worth not hing, 
0 it admitted in the caſe, 20 E: 3. Connſan: 46. Of Con- 
Nolte King. See 11 B. 4 l. 39 E:3 12. 
mere the King ſball grant a thing in Action, or his Debt 


e's 3s 
' 9x2 * - 


g miy well grant a thing in Action, and the Action where it is 
g certain, as Debt, but not Treſpaſſe, &c.5 E.4. 10. 
"Tut being outlawed; the king ſhall have the whole Obligation; 
ihe grant the ſame to a ſtranger, and to ſue the ſame in the kings. 
all is good. 19 H.6. 47. and ſee 2 H: 7.8, 9, and 10. where the king 
fe tran athingin Action. - ; 


s 2 4 
4» : 
* * * A 
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VII. Where the King grants Liberty within all bis Fees is good, 
” andwhat hall be faid his Fee. 5 


. 


Be king granted to one Eſtray within all his Fees, it was helden by 
Inn and Lit aten, that the fame did extend unto- Lands bolden 
anka/moigne, for chat is his Pee, hecauſe a Writ of Meſne ; and not 
Ne vexes lyeth againſt him: Alſo the Feoffee of the Abhot ſhall hold 
WeDonor ; Alſo be ſhall have Eſcheat by determination of the houſe, 
iedeath'of all the Monks, which Choke granted,7 E:4. 11. 


— {44 T7 "TET + — — —  — * — 
| XVIII, Vubere the Grant of the King to 4 Monk, or à dead per 

ſonin Law, is : | 
eee good | 


y-wellgranc land to Farm to a Monk, and by the Stent h e 

axed to have an action for his Farm, bat that is only in the Court 
charged, vir. in the Exchequer, by Quo minus, &c. 2 H. 4. 

| Babel "$4 E. 4128. But a Leaſe made to him by the king for liſe, is void, 
e : | | 
"ve grant to him a Farm, Alſque alique reddendo, it is void, 7 * 


7 


A, 


L 
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If the king grant to an Abbot and his Succeſſots, that x a 
bave the Temporalties during the Vacation, Sc. — — — 


Advowſon which becomes void in the time of Vacation, 39 E.. 1 
5133 C. | 13, 9 1 


— . 
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XIX. Y/here the Grant of the King tou body which; 0 
rale, nor haib capac iy, 5s good, and where the Ch int 
gi be capacity » So of the Grant of a man who hah ys 
pacity. 5 | 


IF the King give Lands in Fee-farm, Probis hominibus de vile A H this 
I. a good confirmation: So where it is omnibw; B urgenſibus & uu 
tati: And by ſuch like names of Corporation, they ſhall bae an Action 
touching their Farm, And ſee there, that one of the Common cus 
juſtiſie the taking of a rent due to the Commonalty, becauſe Mes 
tire body, 7 E: 4. 14. And fee that ſuch a G rant {t.ould be vid jt + ws 
not for the rent reſerved, 7 E:g. 28. wn 

- The King grants ( ivibus & Communitati of N. certain Liberties ie and 
afterwards faith, Er alterins concedimus civibus prædilt. civitatu, 
compellantur jurare, & c. and it was holden that every Citizen 12 
might plead it, and that it is a good Grant, yet not according tothe Cor- 
poration, 21 £:4.56. "Neth 

And there by Choke and Brian, If the King grant to me licence to make 

a Chauntery aud to give unto a Prieſt, & c. to ſuch a value. r. nd Ido ac- 
cordingly, this is a good Corporation without more words, and without 


70 
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reſerving any thing, ſee 2 H. 7. 13 acc. e 
See 9 E:. 5. Regs Aſſiſe, where it is holden, that e Grant ofthe 
King to an Alien who is no Denizen, is not ſufficient for hittito bold in 
Office without eſpeciall word jof Legitimation: For which cauſe Iopot 
pleadedthe Charters of Kigg Her. C. of a Grant of Legitimation, and 
good, notwithſtanding the genittrall Act of Repeal, Au. l Z. A of [Aſs 
of the three Hepries, 027 279 115 
See 29 E:3.21. Where the King granted unto the Monks the diſpoſit 
on of the poſſeſſion of the Abby in the time of War, the Abbot being in 
Alien; Or otherwiſe in time of Vacation. 1 
If the King grants Lands to {the Monks of uſtminſter. Net faith, 
that the Abbot ſhall take advantage of fuch Grant, 21 E: 4 f. v. 49 
E:3. 4. | N 
The king grantech to his Tenants of D. that they ſhall be dichuſel > 
Toll, this is a good Grant, 21 E:4. 58. | r 
| 


* 
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Grants of the King. 
_ 
x ſybere the Grant of the King of offices is good; and Where there 
ought tobe therword conſtituimus, and where 4 Grant of offices to the 
| 17 is good; and Where the Grantee may make Aſſignee or Deputie. 


* W 1 * _ 
FY> Sac * 


1 — | 
he King grant to me the Office &c. cum feodo, where there was no 


ke Office before, this is a void Grant, if it hath not theſe words 

ies Cc. to make the Office &c.8 E.4 6.vide13 H.4.17. 

che King grant me ſuch office, precipiend · pro illo 20 l. this is 

wol aldeugh there was no ſuch Office before, otherwiſe where he 

mats item frodo & vad. ſp: ct ant. for there needs the word Conſtitui- 

= 9.4.11. f 

Inas grants the office of a Forreſter unto the King, the ſame is good, 
ikbough the King cannot be an officer, yet he may grant it over, 1 


= 
U —— 
- 


SS 


| lite, That the Xing cannot grant an Office which another bath for 
i without ſpeciall recitall of ic, for it was ſayd, the Office is not a 
od reverſion can be ofit, 3 H. 7. 15. 8 H 7. 12. 11 fl. 41. 


»% 


Nat e King cannot grant the Office of Juſtice, or of the Aſſiſtants 
Ms the Clark of the Crown, cc. to him who bath not knowledge to 
anciſe the office, 9 E. 6.12. alſo the King cannot grant that Office to 
which of neceſſity is to be uſed by one onely, as the Office of Preignethe- 
Fc. 18 E., 4. 7. vide 9.E.4 6. 2. Elix. Dyer 175 :Seroggs Caſe, C. 4. part, 
lan, Cale acc. Vide 39 H. 6. 48. 1 Hy. 29.9 Elix. Dyer 259. 

Ne grantee of the King of an Office of truſt, cannot make an aſſignee. 
"a aſpeciall Grant thereof in his Patent, 33 H. 6. 34. 11 £.41- 
utRhall not make a deputy without words to do it, vide 9 H 6.3 r. 
e Grant of an Office by tt.e King, 13 H. 4. 17. 22 H. 6. 9.2 H. 7:6. 
wk 22 H. 6. 10. That it ought to appear in the Patent of the King of 
Wie by expreſſe words, or recitall or neceſſary intendment, that- 
lath been ſuch an. Office before &c. Vi. C. 1 I. part 4. in Auditor 


lala Caſe. /i C. g part, the Earl of Rutland; Caſe. 


ETE- TRST->S 


* 


EE PASSES. 


— 
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M hire the Grant of the King to a body Politick, by another name 
ten their Corporation is good, and Where by his G raut the name of 
m (orporation Pall be changed. 


> 


* 


bat! N "ie patent made to a Mayor, Aldermen and Bayliffs, not ſpeak- 

ow elde Commonaltyis good, for the Mayor is the head, and the - 
*  WBUkethe Commonalty. So of a Patent to the Mayor and Citizens: 
e were not Mayor at the time, it is void, 13 E.3.4-8, 


See 


Grants of tde King. 
See 21 £.4.56. Where the King granted Civibur & Communitay; 4 
N. and afterwards in the ſame Patent ſaid, Et alteriu. concedimns ¶ ibm 
pradicta Civitatis, quod non cog ant ur jurare, &c. and this was i 
did not agree with the Corporation. Nag 
The King may grant to the Mayor, that he ſhall. not be implexledly 


another name, then he is incorporate, 11 H. 7. 27. g 


_— 
—— — —æ * 


— * 


XXII. here the K ing ought to grant to hold of the chief Lord, au- 
Tenure it ſhall bs When the King exprefſeth none in bit Guan, aut 
where he grants to hold by the ſame Services, at ſuch aum 


T He King granted a Fee-farm to I. and afterwards did releaſe toimin 
Fee, to hold by the Services due: And this was adjudged aTenurein 
Knights-ſervice, becauſe it was for the moſt advantage of theKing, 44 
E. 3. 45. | | | 
5 l. faith, That if the King purchaſe the Lands holden of others, and 
grants the ſame without expreſſing any Tenure, they ſliall de Nolden in 
chief. So where Lands come to him by Forfeiture of War, as Ladin Nip 
Honour be ſcitd 


mandy, or otherwiſe by reaſon of his perſon: But if an delerk 
into his hands; now it a Mannor holden of the Honour do eſchett unto 
him by a common Eſcheat, and he grant the ſame as before, itſhall behok 
den of the Honour as it was before, 47 E. 3. 21. But in the co fin C- 
ſes, Fitzh. thinks that the Rent is extinct, Eſchear II. 

If the King grant lands, Sine aliq uo inde reddendo, the grantee' 
hold io cheif for the non certainty, for that is the beſt forthe King, 33 
„ | r 

But Priſot there ſaith, That if the King grant land eſchentel anto 
him by forfeiture of Treaſon, and grant it over, Tenend, de 
Domin is, this is good and ſhall be holden accordingly, 33 H.67; melee 

46 E.3,Petitions 18. and 20. That where the mean tory, s Mien 
ded only by the ſeiſin of the King; and he granteth the Land over, ifitbe 
not Tenendum de capitalibus dominis, the Patent ſhall be repealed. 50 if 
the King purchaſe lands by Covia of a dead perſon, and grantitto kim, 
the Patent ſhall be repealed upon a Petition made by the mean Lord. 

The King granted the Lands of the Templers W OT, 
holden of him in Frankalmoigne, to the Hofpitalers of Saint a of fe 

ruſalem, to hold of him by the ſame Services c. yet the Frankamol 

was not revived by Priſot, becauſe no certain Service, 35 H. 6.306. 
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Grants of the King. 


| x X [I I. PVbere the Grant of the King ſhall be voyd for cauſe of 
recitall, and where the Recitall ſhall make the Grant good, and 


where it ſhall be cid by canſe of falſe ſuggeſtion. 


ack to him ſuch a Recognizance , or confeſſed ſuch an action, &<c, 
BY 8. 
— eee the King makes a Grant upon the Information and Sug- 
of the party of a Surrender of a former Leaſe, and there is no ſuch 
pion the Leaſe being falſely recited in the date, as a Lesſe dated, 32 
UN where in truth the Leaſe was 33 H. 8. there the Grant is void, as ic 
bolden Trin. 21. 7acobs. in the Kings Bench, is the Lord Zoxch and 
Mares caſe. | 
Trin.9.acobi Roper and Rodens caſe, King Henry the eighth, reciting 
tant, That where be bad a reverſion up-n a deviſe made to M. 
wheres it was made to V. he granted the Reverſion to Roden, It was ad- 
judged chat the recitall was not helped by the Statute of 34 H d. for the 
ute doth not help falſe Recitalls, but miſ-recitalls, and in tbis caſe 
lere was a miſtake in the thing it ſe fe. 
See 3 Eliz. Dyer 195. Kempscaſe, Where the King was miſtaken in 
e date of the grant of an office, and granted the Office to another, the 
hunt was adjudged void: | 80 (3 
8 H. 6.35. by Danby, If the miſ recitall be in a thing not ma- 
wall, and which indeed not to be recited, it doth not hurt the Kings 
Gratvi: 31 H:8: B,: part 101: ac. | 
Otherwiſe it is where the recita'l is but matter of fact, as for ſervice 
(ve, or becauſe I am poor, &-c. 21 E.4 48. So 29 E. 3.32. A Charter 
mion of a man attainted, reciting thereby that he was out of the 
ial arghe time of che Judgment, and for benefits by him done] to 
hing, this is a void recitall, and the grant good. 
o Ed 12- A Charter of legitimation to Z. reciting that he was a 
una, the Charter is good, although he was a Frenchman, and the re- 
Wroid, Avowry for Amerciament in a Leet, upon a teſiant, he al- 
Wed che grant of the King within the town, & c. the Plaintiff ſaid. that 
of the grant, the King had let the town to S. for life, who bad 
the lan there, &c. Vet Thorpe ſaid, That after the death of q. that the 
Fel! have advantage of the grant, and afterwards; the Plaintiff 
dan den fair 32 E. 3. Avowry 112. The King granted certain advow- 
to the Earl of S. being within age, urtill he came to his full age, 
er bee bad granted the ſame to bis father before, and al- 
"Fi the ſaid recitall were _ Vet Grees Juſtice held the grant good. 
iii : an 


oe by Heſp, where the recitall of the grant of the King is upon mat · 26H 8 1. Pwr 
ter of record, if it be falſe the grant is void whether it be ex mero mn · Fh. Pl. 
et ex regt 4, cc. becauſe the Grantee hath given him ſuch a Mannor, *. 45.0 


Grants of the Ring. 


and it was pleaded over for the King, 29 Edw. 3. 10. Quart and 
190. 1 
Bur ſee, the words of recitall came after the grant, as hee grazed the 
Advowſons, ec. which his Father before had, whereas in truth hageane 

did not extend to them: See the grant. A : % 
The King granted toa Prior to appropriate Advowſens,. which in 
truth were helden of the King, and tha not recited in the Charte u 
T5 1 x 


therfore it was hol. en a void licenſe, and iſſue was taken if they 
den of the King, 29 E.3.Grants 58. vi.q1 Af 19. | 

See 2 H. 7. 13. Alicenſe to give a Rent Cnidam capellano, where 
was no ſuch &c. It was held good to diſpence with the Statute of Am. 
main, and to expreſs the intent of the King, by recitall of the tune 4 


Religioſis. 3 

dete If the King grant an Office & c. upon a falſe wecken in 
made, the grant, is void, 37 H. 6.27. So where the Suggeſtion gta le 
ſer value or of another title, or that he had it by the forfeitare of J.. 
which is falſe, 8 H.7.3. And ſee 38 4-22. That the recitallin the Grant 
ſhall never conclude the King. Ws 


re = _ ET 


* 


XXIV. V/here the Grant of the King hath two Inn, 
which ſhall be taken, and which not. 

Ote, It is ſaid, Where the grant of the Xing may be taken to tuo la- 
N tents, it ſhall be taken the beſt for the King, but where in becaken 
good to one intent, and void to anviher, it ſhall be taken o cha intent 
which is good, by all the Juſtices, in the Abbot of #/althen:aſets de 
diſcharged of the collection of Tenths, Per Clerum Anglia, 31 £44 
45. vi. 2. R. 3.4 | 

See 2 H. . 6. That ſpeciall things ſhall not pa(s by generall grant,where 
there are other generall things which paſſe thereby by comp ine 
ment. as a grant to be Sheriff &. wirhout rendring an acconny, (hall 
be charged with green wax, and the grantee of all amerciaments0 hi 
Tenants ſhall not have royall amerciaments;and ſee the caſes of Ten 
before, where the Charter is generall without ſpeaking of Tenure, ® 
where it is to hold by Services, dues, it is Knights ſervice in eich tale, 44 
E, 3.45. and 47 E:3.21. n —A_—_ 
Pardon of all demands ſhal take away no right of inheritance which te 
King bath, 6H 7. 15. wr 7 Sid 

The King ſeiſed the Temporalties of a Priory for a contewpt, i ret. 
fing the Kings Varlet to a Corody, where it was found by verdid, of 
the houſe was of the Xings foundation, a Church hecime void, and 


terwards the King pardoned him all occupations, [ntcuſi»ns, | 
and Injuries, and made him reſtitution a5 entirely, as he or any 4 ws 


Grants of the Ring. | 

lors held. yet in chat caſe ic was adjudged, that the Xing ſhould 
the Preſentment;46 E.3 Grants 30. 

"Bat ſee 9 EA. 3.26. If the reſtitution had ſpeciall words, viz. ſo as he 
ld not claim any thing bythat ſeifin, the preſentation bad alſo paſſed. 
"x penerall licenſe to appropriate a Church which is holden immediatly 
fthe King in cheif, the {ame not being expreſſed in the Charter, is void, 
2255 taken upon the Tenure, 19 E 3 gravts 58. Knivet held the 


0 
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. 
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y, 41 A/. 19. the grant ex /peciali gratia, all was void, if it be not 
gordiog to che Kings intent. 
ge, The Maſter of Saint Leonards eonld not have the goods of a 
uin tinted of any Treaſon touching the perſon of the King, nor of 
tin who bad killed the Kings Meſlenger, by a Charter which granted to 
lid ind his Succeſſors, Catalla omnium tenentium ſuorum felonum & 
Tanne qualitercunque damnatoram; But it was ſaid, that the grant 

extend to Petit Treaſon, &c. 22 A. 19, See 8 H 4 2. a man put to 


* 
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Fee by this Caſe, That of Treaſon touching the perſon of the King, 
1040 ſhall forfeit all his goods and lands alſo holden of others, but of 
othetTreaſons, bee ſhall forfeit tut his goods and lands holden of the 


Ling 

TeKiog being ſciſed of the Honour of P. with the forreſt appendant 
fanted the Bayl. wick of the Forreſt to one in fee,rendri:ig rent and af- 
mards gave the Honour to another in taile, and agreed chat the Do- 
tt ſhould not have the Bayliwick, no not after the d-ath or forfeiture 
ide Grantee, becauſe it was a thing ſevered by the grant of the King, 
kw eff c. If the King had aliened parcell of the thing appendant to 
aq to hold of him, ſee the caſe 26 Af 60. 

W Abbot of ſhewed Charters for his Sanctuary, wl ich were q#0d 
fan ſugiti vus de quolibet loco, de quacunq ue cauſa, & c. & cuju ſcun- 
(ond ions fuerit, & c: qui ipſum locum, Kc. intraverit membram, 
i & vite impunitatem conſe q uat ur, &c. and another, Quicunq uc in- 

Nc. pro quacunꝗ ue cauſa munione eccleſi gaudent. And it was 

by all the Juftices, That theſe Charters did not extend, but to felo- 
oA. 24: vir H 7 26. 2 7 | 

M Rag granted to bis ſon the Dutchy of C. Cum omnibus ad eum ſpe- 

ſimiliter cum Wardis , maritag. G c. & ſimiliter alibi extra 

#ipredift non obſtarite Prerogativa Regis &c. yet it was adjudged that 

Ma not ha ve the Wardſhip of him who held land of him, 1n che 
dunn cheif, or other land helden of one who held of him who was 
in Wake the King; by reaſon of Wardſhip, for it was holden, that 
dh Wildi the King ſhould have before the Prerogative and the ſame 
dot expreſſed in the Charter, Alſo it is not ſpoken in the Charter of 
ole who held of the King by many meines, as it is here, and of things 


38 


ung de Crown the King ſhall not be put out without exp:cſs men- 
them in the grant, 43 A 15: 
iii 2 If 


e 2 
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vide 11 Eli If the King be ſeiſed of an Advowſon which is void, and he rants the 

Dyer 283.c0n- ſame to a ſtranger in fee, the Preſentment alſo fhall paſſe, becaup 4 

tra· j in caſe of; no other profit of Advowſon, which ſhall not where he grants Lang 
ralties 


- _ * and Advowſon &c as an Advowſon which is void, the Tempo 


yer zoo. in the Kings hands.&c.and he reſtored them to the Biſhop &c g 


Preſentment 3 F. N. B. 33. V. 46 


The King granted to the Earl of S. Omnes Advocationes guy yore 
nent ad prærogat. de M. et gquas nuper conceſſimus prefato c the 
ther, to whom in truth, he granted none, yet it was adjudged tha ti 
Grant was good for the Advowſons of the Priory, for otherwiſe it ſhoul 
be void in all, 29 E. 3.7. | 

A Grant of Conuſance of all Pleas, is no-warrant to levy a Fine; 4, p 
3.29: the ſame Law of Aſſiſe &c. 12 E.3.{onn/ſance $1, Dll 

A437. A. 6. Conuſance was granted to the Bailiffs of Beverley in 
Aſſiſe by Grant of the King to the Provoſt, to have (urienfum, and 
that was intended of his own Court, and to be holden by their Steward) 
or Bailiff at their Election. | | 

See 6 E.3.51, where the King granted to the Biſhop of E,Priſuſs 
5 &c. | 


n 
* — 
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X XV. V bere ibe Kings grant ſhall enure to two ili. | 


A Grant made. to a perſon which is dead in Law, ſhall giyeto bim æ 

capacity to take and exerciſe a thing, which is for the nge of 
the King, as a Farm to a Monk, 2 H.4.8.8 H:5:6.7 E. 4. 2 H: 10. 

V de 2. Pa- So grants to a Body not incorporate, vide 7 E. 4. 13 

rents 83 Br. A pardon of the King to the- principall ſhall alſo excuſe the Strety; 

(0194141403 ac. where it is of a thing which is a duty beiore.the. forfeiture, as Debt qc. 
1H: 7.10. | 

Brian faith, that if a man grant, hominsbus de 7. to be diſchargedof 
Toll, now they are incorporate, as to that, 21 E.q.56. 1 

See 5 C. 4. 42. Where the Confirmation of the King of aGrantofan 
annuity by a Biſhop, ſhall enure alſo to confirm the Rent, which is 
rehearſed in the Grant of the Biſhop co be due before: ; 

Note, that the Grant of the King ſhall. not enure to ewointents for 
the advantage of the Grantee, where it doth. not appear thatthe king 
was well appriſed of his Grant, as a Grant to him who is in ali, or 
attainted, 7 £.4.28. 8H.5.2 A pardon doth not diſcharge aficenn, 

By what words of Grant for ſhipping of Wools &c. the Cuſtomer! 
be alſo: diſcharged of the Cuſtome not taken &c. See 1 H:72- 


XX V1 wht 
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XX VI. her? the grant of the King shall be good, the thing 
| being miſuume d . | 


be faith, If the King pardon the indicted of Treaſon, - by the name 
y, C.where his name is . T. yet if the Charter be ex mero mots, 
lallbe helped by ſpeciall pleading, Brian denied it, becauſe the King: 
maleceivedin the miſnaming of him, 21 Cf 4.48: 
Wherethe.King grants &c. Civibus & communnitats de N. &c. et ulte- 
ri anumus ci vibus preditt. civitatss, this is good, although the Cor 
nin be 'mitnamed, for all doth depend. upon the firſt words, 21 E. 
(6. 


5 —— 


—__— 
— — — rs 2 — 
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HyI Libere the Grant of the King is good againſt a Stalute, 
without a Non obſtante, and where it ought to be expreſſed. 


5 nid, that the Grant of he King with this clauſe, Nen obſtante &c 2 3389.8, 

4 of the Office of Sheriff for life, or otherwiſe againſt the form — 4: 
Statute of 23.H:6: c 8. the words of the Statute are, that the 7Ticence *. | 

tents ſhall be void, any clauſe or word, Non obſtante, put or to be put traxſpor: pet!- 

* notwithſtanding, ſo the Parliament cannot bind the King, nor take *t!ail,nen ob- 

bis Prerogative: See divers Caſes put by Rock, 2 H:7:6. fante aliquo 

de allo 2. . 3. 1 2. That the Licence of the King with a Nox obſtante SIR. 


k. good againſt every penal) Statute, even againſt the expreſſe words 
AteSacuce. 


* 
1— 
— 
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— — — * 
9 * 


IX VIII. PVhere the Grant of the Kine ſhall be good without 
the confirmation of other Kings,and where not. 


Ns, it is holden by the Juſti ces, that the Grant of King Edward the 
Worth of any Office which is not Judiciall,as Parkerſnip &c. is good. 
Mot any Confirmation, and ſo of Franchiſes, and the like by him. 
ed, but otherwiſe it is of Offices which are Judicial, for thoſe were 
Kath, 1 R.3, 


XXIX Were 
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XYXIX, VVhere a thing append int or regardant (ball paſſe byth 
Grant of the Principall, where not. 


TOte, where the King grants a thing, that all other things which ire 
parcell or incident to it ſhall paſſe alſo, without expreſſe ment; 
made of them, as if the King grant a Hundred, the Leet alſo which i pats 
cell of it, ſnall paſſe, without ſpeaking of it, 8 H.7.4. a 
So of things appendant time out of mind &c. where the King reſerys 
a Rent or Farm, as a Leet which hath been appendant time out of mind 
to a Hundred, and he grants the Hundred reterving Rent, the Leet doch 
paſſe, 18 H 6.1 1. vide 8 H. 4. 4. by Brian, Davers, / oWnſend. 
So where he grants a Town to which a Leet is appendant cam pertives, 
| tiis, rendring Rent, the Leet ſhall paſſe, 18 H. 6. 1 1. | 
Vide'S-a nford Alſo before the Statute of Prerogativa Regis, an Adyowfon did piſſe by 
47. and 25. acc. the Grant of the King of the Mannor, to which &c. without the words, 
cum pertinentiis, 43 E:3.22:18 E:3:15:1Hz4: 5. | 
Alſo Thorp faith, that if the King grant a Mannour which he hath b 
Eſcheat, or by purchaſe, as entirely as ſuch an one held it &c. the Ad. 
22 4.6.20, vowſon ſhall paſſe, for the ſpeciall rehearſall doth declare his intent, and 
14 H,6, 11.4% that he takes notice of it, and that was agreed by the Court, in 43 
1. wth 
The King granted the Bailiwick of a Foreſt appendant to the Honour of 
H. in Fee, rendring Rent, and afterwards he granted the Honor with the 
appurtenances to another in tail, and adjudged that the rent did not paſſe, 
but if he kad granted parcelt of the Foreſt, or of any thing appendant to 
the Honour to hold o: him &c. the Seignorie had paſſed, 26 40.60 
See 5 /. 3 by Here, took a difference, where the King makes reſtitution 
upon the ſame Proceſſe, whereof the Seiſure was (-) to him in whomthe 
Right was, and according to the Seiſure, and when he makes reſtuution 
in their Right, but to another, or in another manner, as to Tenant in 
Dower, or to one upon Partition, or to the heir yet within ape, for in 
thoſe Caſes Adyowlſons do not paſſe without expreſſe mention made. 
So of reſtitution to lim whoſe Lands were (oil, becauſe a Prior Wy 
whereas in truth he was born in G d 


. 
FY T”: 


E.4.25- 
fin who held 
his hands, and 
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becauſe there were no ſpeceiall words of it, 24 E.3. 7. Quare Impe- 
10 but fee that it paſſeth with ſpeciall words in ſuch caſe, ꝙ E. 3. 26. 
18 E.. 21. 4c. E. z. Preſentment 9.27 F 3.8 l. ac. 

that land appendant to an Office, as Warden of the Fleet, or to a 
doch, ball paſſe by Grant of the King of the Office, or of the Corody, 
1749.8 H 7.4. N. n 
= che King grant to me the Patronage of a Priory, &c. ] ſhal have 
1 the Corody, without ſpeaking of it, becauſe it is incident to the Pa- 
rotage, and cannot remain to the King if it be not reſerved ſpecially, 26 

11H45. * 1 

5 Lag grant to me a Caſtle, the Caſtle-ward and ſervice to re- 
pai it ſhall paſſe without — of them. 17 E: 3. 65. 

Note by T horp, If the King purchaſe a Mannor to which Franchifes 
talk are regardant, and afterwards grants it over cum libertat ibus, &c. 
nde franchiſes ſhall not paſſe, if he do nor ſay, cum libertatibus at the 

mewhen the Mannor was in the hands of the Feoffor of the King, 43 
dy 4g part, in the Caſe of the Abbot of Strata Marcella. 
„ l H. 4, 5. by Ga/coigne, That a thing incident ſhall paſſe from the 

Lugby a genrall Grant of the principall: As Common appendant with 
, theland, and a Corody with the Patronage; A Court of Pypo der with 
© ehen by Tirwit h: A Court Baron by the Grant of the Mannor, 8 H:7.3. 
"d Wi: full ald paſſe by the Grant of the Hundred,$ H:7.4. And Homage by 
&Grant of Eicuage; And if the King grant à Fee, or an Honour, all 
knnors and Lands which were parcell of them, paſſe by the generall 
irds, 5 E: 3 65 6H:7. 14. 


tic, 


— 


6 = 


NX. Where the Grant of the King is good. to make a Corpora- 
lion. 


— 


Kay and Choke ſay, That the King may make a Corporation without 
words to implead, or to be impleaded: and without reſerving 
Hihing to himſelf: s if he give me licence to make a Chauntry for a 
a to ſay or ſing in ſuch a place, and to give him land to ſuch a value, 
fnake it accordingly, it is a good Corporation, 21 E:4. 56. 2 H:7..13. 
Amereany thing as a Farm or Rent is reſerved to the King, every man- 
af Grant ſhall make a Corporation, as a Grant Probis hominibus de 
lane, & c 7 E: 4:74 & 28. 21 E:4.58 4. 8 
Gunter of Franchiſes to the Burgeſſes of . good, to make them a 


— om wn, 16 E. 3. 53. 
\ -{ oy a Prebendary to one and his Succeſſors, yet the Pa- 


=, 
* 


a Corporation to do a thing to himlelf, 17 Ef 39% Bis. . 


XXX. where 


ug och remain in him, for he cannot be Patron of himſelf, fo he 
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XXXI. Where the Grant of the King to hold plea before t be Stews 1 * 
| gives him authority to make Juſtices, &c. * 


61 


, 
* 


EL = 


A TOte per Curiam, If the King grant to me to hold all manner 0 Hes 
N before my Bayliffs, Steward, or Juſtices, although I had none bah, 
yet I mzy well make them by this Grant, 7H 4,5-acc. | 


* = 


— 
ves 


Gn TT, 


XXXII. where the Grant of the King to pardon an Offince beſynich 
done, is good. 


le King grants to the Biſhop of S. that he and his Succeſſors fall be 
1 from all Eſcapes of Theeves and Felons, and of Eſcape of 
'Priſoners out of their Priſon, this is good for negligent Eſcapes, but net 
voluntary, 3 H:7.15. 
The King granted to the Citizens of London, that no Battdll ſhall be + 
gainſt them, 20 E; (orone 125 
I be King granted to the Mayor and Bayliff of Lynn, that they ſhoull 
be Toll-free throughout all England, and if any took Toll of them, tha 
they might take as much in Viibernam of their Goods within their. jurt 
Aictien,s.R.2.G74r15:10 5 


— * - — 
— — * 
22 — 


— 


XXXIII. Where the Grant of. the King to an «Abbot, tobe diſcharged of 4 
C #r0dy is good, where not, and where the Grant of the King of « 
{ 9rd} is good, and by what\Words, 


_—___ECEFLDTR 29  OEYy od 


F the King grant to an Abbot that he ſhall be diſcharged of a Corody 
Ichis is good, for yet the Foundation ſtands, and as good u iſexpreſſed 
upon the Foundation, &c. And a Grant that he will not enn. 
Corody i 
Patronage, 


= ii 


alſo good, 8 H:7.12.21 E:4.18. by Pigor, 11 H: 4-79. yet the 
incident to the Foundation: And if the King grant to me thePati 
he may reſerve the Corody by expreſſe words, 26 U. 33. 10 Fla: Dyr 
269 acc. vi. ¶ i. part 133. 17 H:6, 7.5 E:4.3 8. L: 5. E: 4. 123, f 
the King do releaſe the Corody, yet the Patronage doth remain 
King may grant the Patronage, reſerving the Corody, + 5) | n 
And ſee, that a Corody ſhall never be extinct by matter - e 
Grant is, that ſhafl be as free, as the King is in his Crown; and allo al 
leaſe of all Actions Seculars, and Services, &c. 44 E: 3. 2414 an 
An Abbot cannot preſcribe to be diſcharged of a Corody, 9 E43. 6 
I. By, Corody The Writ of the king to admit J:: to a Corody was naught, by allrve 


= N. 3. Juſtices, becauſe it did not recite that the King had the Corody by r 


I r 


of the Foundation, or the Grant of the Abbot, Cc. 1 E. 4. 10. ww 


Grants o” the & ing. 
preſdent ſhe ved where the Writ was admitted good, to talem 
p, qualens ſuch a one habuit, ſee 20 E: 4. 12. vi: Br. C orody 17 
Na a 

| — che Juſtices, chat the King may grant a Corody of ſo much 
ge to 20. men: But where the Corody is, to fit in the Hall of the 
— be ſerved as his Servants, he can grant the ſame but to one, 


j 71725 E:4.83. 


— — 


* 


— ai 


| . Where the Grant of the King without Deed,or by Deed not en- 
"7 roled,js good, Where not, | 


Frant ofthe King makes a Leaſe for life, and grants the Reverſion to 
8 the Tenant attornes, who grants it over to a Prior, who 


i back to the King, c. and this matter is found by Office, and 
good for the King, for the land being holden of the King, the 
Gantis good without Deed, as a Surrender, 49 E:3. 4. 
Me. chat a Deviſe was made to the King of Goods without Deed, and 
nden a Will in writing, it is good by Word onely; and into whoſe 
(drfoever che Goods come, he ſhall be charged to the King. And ſo was 
t aplped, 40 Af: 35 Mont. de fairs, 49. and therewith agrees as to the 
Gods, Daxby,z7 H:6.10. And there it was granted 5y the whole Court, 
krif a man give lands to the King, and deliver the Deed to the King 
—— or to his Cofferer, that the right of the land is preſent- 
im. 
Mu ſee 5 E:. 7. and 7 E 4. 17. That ſuch a Feoffment to the King is 
yt ifthe Deed be not inrolled, for Livery cannot be made to him, by 
itz Juſtices, alſo he cannot be Feoffee to * uſe of another: And ſee 
11728, chat the Remainder doth not paſſe to the King before that the 
Iredbe enrolled, Feoffments 30 Vir 1 H. 7.13. Br. Feeffments to Uſes 31. 
Ke H: 6. 10. And Vi: Io C lix: Dyer 355 If the Deed be not enrol- 
the life of the King, it cannot be afterwards, 3 Elis: Dyer 195. 


= 


; Nute, the Feoffment of the King, of his lands of the Dutchy of Lanca- 
fenbich are not within the County Palatine, may paſſe by livery with- 
Reed, but not by Deed without Livery: But a Leaſe for years of them 


lau Duke is a Subject, ſee 34 H.6. 34. 
Re | by 
12. 
the N | 
4 Kkkk XXXV. Where 


n de by Deed, by all the Juſtices, 21 E. 4. 60. vi, 11 H. 4. $4. The 
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J Fr) 55 19: Mc wy. 
XXXV. where the Grant of the King allowed in *yre, it 12 
ſtanding the allowance, and where the allowance ſhall « 1 
; 35.41 „ „ 
Grant which is void in it ſelf ſhall. be made good by no n 
as a Grant, Kc. That they ſhall not be impleaded out off 
Sc this is void if it do not expreſſe before whom, &g. they ſhall 
pleaded there, 20 E. 3. Grant: 64 „ieee 
The king granted unto an Abbot that he, & c. ſhould be quit An 
ring Bridges, Cawſeys, &c. and this Charter was allowed ig! ae [5 
was adjudged, that he ſhould not be diſcharged of rep i 
which he ought to repair by reaſon of his n hats tot 
people, and the tryall in a Quo warranto was but an | of Office 
the ſuit of the King, but he ſhall nor pay for his paſſage, 6c. nor thul 
works at other Bridges, &c. but ſhall be quitted thereof by theGry 


— 


3 E. 3. Itin: Nott: Aſſiſe 445. : e, 
See 9 H: y. 11. That no allowance of a Charter of Conulance g 
before time of memory is good, if it were not allowed in He, ind e 

33 E. 3. l 
Conuſaxce 87. That Conuſance ſhall not be granted in aWritef 


Right, Precipe in Capite by no allowance in other Writs, ; 


the Grant be new, and have ſpeciall words, Quicguid in abi, 
Conuſance granted in Aſſiſe to him who had a Charter, Yau habeat 
Curiam ſuam Regalem, without allowance in an Aſſiſe, jo 4f:31.% 
where the Charter was before time of memory, by theſe words, e, 
Regiam poteſtatem, et cognitionem omnium placiterum, with allowance in an 
Aſſiſe, 34 A: 14.12 H.4.13. ä al 
Charter of Conuſance of all Pleas granted in an Aſſiſe, allowed belore 
in Aſſiſe, 12 E: 3. Conaſans 81. 1 8 | 
Note, that the Grant of Conuſance which doth not expreſle 
tainty, &c dependeth wholly upon allowance, 8 E: 3.2. a good Cale: 
there ſee, that the party himſelf ſhall have Conuſance by a 270 | 
ter, if it hath had a ſpeciall allowance in the Caſe, ſee 41 E:3- 
31. it needed not to have been allowed in a ſpeciall action 
. 


8 
_ 


— 
_ . 
— md 


—— 


XXXVI. wheve the Grant of the King of Conuſan; of . 417 
and by what Words, and Where be onght to havt an w 
them, and where he ought to ſheW allowance. 


8 of Conuſance ſhall never be good if it do not erpteſſe before 
Iwhom the Pleas ſball be holden, 20 E: 3. Grants 64. 44 E: 35,17: 378 
6.( on #{ence 4. Or a thing which doth amount co as much, 45 in C 
ſna &c. 3 1 eAſſ:6.44 E 3.17. 

See 12 E: 4:13: Where Connfance was granted upon a Charter | 


114 . 


tune 


Gramsof the Ring. 
10 | , memory. which did not appoint a judge with allowance: For 
bid, that ſuch a Charter was good at the time of the Grant, ſce 


w | 
- Cn of Conuſance of all manner of Pleas, Dnicquid ad nos attinet oc. 
My | ſerve for Conuſance in a Writ of Righe, Precipe in Capite, 33 E. 


. 
— 
4 » 


Palance 87. + | 

man ee in an Aſſiſe by Charter, which was, Omnem Regi- 
lam & copnitionem omnium placitorum, 34 4014: 12 H: 4:13: 
re the Charter was, Qzad habeat Curiam Reg alem, 30 Af: 31: 
e it is of a Charter of aſl Pleas, 22 4:49 

Cond ceſhall not be granted upon no Charter ſhewed, if it hath not 
ed before, without a Writ to allow it, & c. but if it hath been 
beſdre, and that is recorded here, it ſhall be allowed upon de- 
wdnithout a Charter, or other cauſe ſhewed, 35 H: 6: 54. vi: 13 E: 


TY 
Me by Ga/coigne, That the Grant of the King to hold Plea, to thoſe 


* 
- 


* 


9 
ntel mare holden Plea in the fa me point time out of mind, is void, for it 
dee Filuottake away the Common Law: 

74 25 
* My. where the Grant of the King is void, becauſe the Grantee hath 
4 ſued Ad quod damnum wpox it, and where it ought not to 
18 be ſued. . 

. 

nde, that where the King grants Franchiſes to the Burgeſſes of VV: 
.. were to the damages of the Lords, and no Ad quod damnum is 


Wor fe alieneth in Fee, upon an Ad quad damnum ſued, he taketh 
Anale for life, the remainder over by leave of the king, yet the 
«al have Aide of the king in an Aſſiſe, becauſe the firſt Alienation 
| þ mh leave of the king, &c 34 Aſ:6: Aid of the King 94. 

FFN-8:224H: That now it is not the uſage to ſue an Ad quod 
tad, 


5 i atent was holden void, 16 E: 3: Grants 5 3,5 4: 
t | 


- 
: * 


bat onely the licence, &c: but he ſaith, That ſuch a Licence ſhall 
i received of the Juſtices without a Writ out of the Chancery of 
"xe; and ſo it is holden, 33 H:1:52: 


- 
7 , , % 
* 


9 'Th ' 
| g 
U 
a — — 


n.. VF here the Grant of the King to make 4 Sanctuary is good, 
dbow it ball be conſtrued and intended. | 


jefor 
4 alen S were in divers opinions, if the king at that day might grant 
"2. of Sanctuary againſt high Treaſon, but it was adjudged 
before To Grant Qwod Abbas ec: liber fit ab omns Regis obſtaculs, & 
tune Ae ejus nullo Re git jugo deprimantur, ſed in cunctis rerum even- 


KKK k 2 ribug 


Grants of the King, 
tibns & canſarum dilcuſſionibus, Abbatis deoreto ſnbjic;arnt gy © 
ſer ve, but 2 ſuch ma wers, whereof the Abbot might den 
and not for Treeſon, 1 H 724 and 26. See there tha; ſuch ii 4e! 
could not be by preſcription without ſpeciali grant of the rug, aj 
diſpenſat on of the Pope w uld not ſerve the turn: Alſo it wa tes # 
greed, That it is not a Sanctuary by grant only of the King. untl u K 
de dicsted and conſecrated by the Pope, 1 H 7 26. | 
Note, That a Charter of priviledge which is, Qwod JBiſquir fen 
de quolibct loco, de quacnngque cauſa &c. & cnjuſennque cds fark 
ipſum ſanſtum locum W:fng: intraverit, &c.membror um 99 
tatem conſ quatur, &e: And agreed by all the Juſtices, thirther an 
the like words extend to felonies only and not to Treaſon 2.14 


— _— 


_—— — — — 
— 


—— 


XXXIX. Where the grant of the King ſhall be go0d of an Eſtate 
not certain in the Grant, and where it ſhallbeſajdincertiin © 
inthe Grant, and where he ſhall grant 4 thing incertgin to 


bim. 


He King grants to the Mayor and Commonalty of ar.the town of 

1. ¶ um pertinenths, by this grant they ſhall have the l, ini il 
other priviledges, & c. as the King himſelf ſhall have hy telle ul bi 
Seigniory in that town, 18 H. 6. 11. 

The King grants to the Mayor and Bailiffs of Ze»caftr,alltheLiber- 
ties, & e. which the Burgeſſes of N. had, and good, 20 td.z. verry 
28. 

17 the King grant to me land, rent &c. and doth not determine in tt 
patent wat eſtate 1 ſhall have, it is but an eſtate at will, 17 B. 745. 31 
E. 4. 46: 7 1 

The King granted to the Abbot of yeſtminſer, to be dilthirgedoft! 

collection ot Tenths granted Per clerum Angliæ, the Provint ö 
bury granted « Tenth, be ſhalbe diſcharged, 2 1 fl. 4.4. 20 H Ji 
grant be Collector of his Rents due at the Feaſt of our Lady, thivis void. 
do if he grant to me twenty pounds to take ofthe Collechor of Tentis, 
&c. if he do not name of what province, it is a void grant, 21 £445. 
32 H 6 20. where the King granted after the death of .S. 


LW 
rr 
| 1.406: 8t8 


8 Grants of the Ring. 


IL. Hbere the Grant of the King ſhall be taken ſtrifly ,. and 
according to the bare Nature of the words, by which hee 
gr ants, without other intendment againſt him, and every 

word conſtrued for his Advantage, 


he King granted to the Abbot and Monks of R. certain Mannors, 
Loe and granted farther by the ſame Charter, that at every avoy- 
tie, the prior and Monks ſhould have the diſpoſition of all the profits 
| 6 Md [uftentationem corum, and it ſeemed to Thorpe and Chelr, that 
2 ſhill bave the Advowſons, becauſe they cannot be ſaid their 
fenance, 39 E ; 21 · Hence it followes, that the conſideration of the 
Grant is material. | 
-The King grants unto the Chapter &c. the election of the Biſhop, 
theremaines Patron, for EleRiowr is no preſentment. 17 C dw. 3 40 
doit is of a Prebendary, to one and his Succeſſors, 7 EA. 3. 
ide Biſhop of L. claimed the goods of one put to pennance, be- 
tue be ſtood mute, where it was found that he (pake the ſame day, tbe 
Outer was Cat alla felons & fugiti verum ide omnibus hominibus tenen- 
tim & refidentibus infra terras, & feoda. preditt. &c, Ita quod þ pra- 
. homines tenentes & c. pro aliqua tranſgreſſione ſna ſeu quocunque alio- 
bliftoe vitam vel membrum amittere debent ſen debeat, & c. And it wa 
hoiden by Tirwith, Gaſcoigne, and others, that he ſhould not bave 
thoſe goods by that Charter, for they ſayd, he was nor put to death for 
ony, but for his contumacy and diſobedience to the Law, ſo not with- 
uihe firſt geoerall words, for by them he ſhould not have the goods of 
ho was Fels de /e, or Clark convict and they ſaid, That this obſti- 
ung could not be called Felony, they alſo ſayd that it was Deli lum, for 
h be bach Judgement for life and member: For G«ſcoigne ſayd, That 
le Judgment is but of pennance and by ConſtruQion of Law, hee might 
hie long. Alſo — 4 ſayd, That that which is after the It qu, being 
* then what was granted before, did not bind the King, 8 


1.4.2, | 
TheGrant of the Xing to G. Regi Haroldorum. or Cleriee-{oront , 

8e for term of his life, yet it is — with the office, ; 
Note by 8abbingron; If one be condemned of an eſcape, and fined, 
uliſterwards the King pardons him all Eſcapes, yet he ſhall not be dif 

_ Guged of the Fine, for this is now as a duty to the King, i H5 2 The 

law, where the King releaſethall actions, ſuits and demands, ſuch 
i fineſo- impoſed as before”, js not diſcharged by. Paſton, 9 H.6.4. So a 
pardon of all Occupations, Intuſions, contempts, injuries, will not: 
take away a-Preſentment fallen during the Kings ſeiſin, for à con · 


The 


Sant d the \King, = 
The Xing ſeiſed lands after the death of his Tenant who had an eſtit 
in the land but for life. and at the ſuit of him in the Reverſion, , 


removed his hand and ſent to the Eſcheator, to deliver him the Fans, 


profits, yet by ch it Writ he had nut the preſentment to an Adyoſa, - 


for that was not compriſed within the word, iſſues, 24 E ; 7. 
Bur if two be bounden to the Xing, a pirdon to one is n pardon to then 
both; but if two are Accountants to the K ing, and he pardon one yer the 
other ſhall account for the whole, 34HG6 3 Alſo one ſhall not: «6 
vantage in his particular cauſe ofa Releaſe made by the King Ira 
another 21 E 4 45. And there one ſhall not plead a grant — 1 
and another for che building of a Chantry. nee 
Where the Xing grants to one and his heirs Liberties in Tem fav 
that extends only to lands which he hath at the time &c. 38 1715 ty 
H.6.62. 7 
It the Xing giveth me leave to grant a Rent in Mortmain, 
with clauſe of diſtreſſe ic is void, for there Os a rent wich y 
2gH 712. wc 
If the King grant a Rent out of a Mannor, where hehathbutthe 
Reverſion, or otherwiſe grant the Reverſion,, the ſame is yoid by 64 
coigne and Tirwith, 11H 4 8s. Wee 
An Abbot alone cannot make a feoffment by a Licenſe to hm and 
his Covent to make a feoffment. Alſo where the licenſe is to makeafeoff- 
ment by Deed, a feoffment without a deed is not good 21 H77, - 


— 


<— 
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X LI. Where the Grant of the King ſhall be taken ffn for bis 


advantage, 


— 


— _ 


I. the King give lands &c. without ¶ Aliquo inde reddende; the mne 
ſhall bold by X nights ſervice 33 H6 7. gy: 
See14H 612: 44 E 3 24: That an abbot ſhall not be diſcharged of + 
Corody by no generall words, as to be ſo free &c: as the Xing i bs 
Crown, to hold quit of all ſervices ſeculars, actions, and demand 
So a grant of a Sanctuary ſhall not extend to Treaſon, by no generll 
words, 1 H 26:29 13442 wt: of . 
If the King grant to me Cuftodiam terra, & heredis nam in 
but noſtris fore contigerit, If he make Livery within age, my Intereſts Ge- 
termined: Alſo if the heir at his full age do not ſuc Livery, yet] ſhall 
not meddle after, but the King ſhall take the profits, 9H 6 28. 


XIII where 
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Granvof the MN. 


4 LII. Wherethe Grant of the King hell be taken mee 9 _ * 
1 hit intent favourably for the Grantee. © | 3 x 


b 
58 db wap — 5 84 dir 


bore 
ibe 459 Kk. e teen a beneficill for the Orantee 
4 


ru bis . Shoal ib vojdi in all, if not. thee: 4 3 
aK ſha be, eagen beneficull for the Grantee, for 
: 1. . * Ide King, ler for this ground, 21 4 

45+ 


17. 13. Plow. Com. 333. SeeC.1, part inthe caſe of Altos Woods , 
45. 3 H. 6. 21. 6. 

And when the intent of the King is apparant, &c, as if he grant a Man- 
un largely, 8c: as 1 held of whom it eſcheated, or of whom be purcha» 
Kan 47 K. 322. 

wy . — all the Land, which ought to come to him by the death 
of 1.3.the grantee hall have it, aud that which is not ſeiſed. Otherwiſe it 
i lle grant the — whereof he is ſeiſed by the death of I: S: 10 H4 24: 
bohere it is an aucient grant of the King before time of memory; us @ 
6 Abbot, Ia perpet uam hereditarem, this is fes, 1 fler. ): 


* Edu. 4248: 16 H.. C: 1 part, If the Kin grant the Mannor of D 

tich he bath by the Attainder of J: S: and he hath it not by Attainder, 

t ia vo 7 

King granted the Chancellor &c: of Oxford Conuſance when one 

ub Clerk, and upon that it was agreed that he ſhould have Conus - 

en bunlelf was party, becauſe the Chancellor is alwayes a Clerk 
19: 

The Moyety of a Mannor paſſeth from the King by the name of the 
of Knights ſee, 47;£i3:21: '- 

* n Abenation 1: William de Ridavaves caſes: i #1? 

The King grants to his Patentee that if he be impleaded and jooſe & r: 

abe will render him other Lands in value, this was holden a good war- 


to have recom pence. 39-E: 3:12: 
2 giyeth licevſe to Y: to give lands and Fenements in Mort- 


va ue of 8 100 by the yea and be giveth an Ad vowſon, and 
iſe in advowſon ſhall paſſe by the name — Lands. and. Tene- 
3: Gram oz. 


19% 
mk #, "= "ft l 1 
| - . e 8 = 
Bra: is» Th *. XIIII: Wheve-. 
"= | | 
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g 
23 f. v ul ate. jarged by Statute to other mattets (as Rape made felonie) 


Vide 8 H. 7.1. 
Hs. 13. 
18 H 6.11, 


A TOte by Fairfax, that by generall Grant of Comuliiice FRE" 


Grants of the Ring. 


XLIIL Where aman ſball haue a thing by general Grant of the xu, 


" by watter"ex poſt facto, which by wo po//ihility be | 
time of the Grant. * 8 


1272 


4V ſhall have Conulance of All the actions which were at the the 
thoughir be enlarged for other matters, or a greater pain given 17 
the principal writ was at the time, 22 f. . 22 and 6. H 7.5. and thers + 

reed, that the Lord of a Leer ſhall not enquire of the ſamey 


—- 


tr 
actton were before by ſuch, granc to have a Leet, See j H 6/ by 
Strange. 5 - v1 


Ah. 


— 


XLIV. The Grant of the King is ſironger than PU 
and where his grant ſpall be taken but as a — 4 


I. the King recover in a Puere impedit, and grant the Preſentment, this 
is a good execution of the recovery, but if he ratifie and confirm to 
the Incumbent who is in of anothers preſentation, yet he mayhives 
Scire facias to execute the. recoverie at the next ayoidance&&9 E. 3. 
20.25 E 3. 11. 10 H. 4.4. 11 H. 4.74. | 

A Confirmation ſhall enure alwayes upon an eſtate precedent, ind ac- 
cording to it, but by Grant the thing paſſech &c. -vide 44 £4.17 and 
there the Charter was taken according to the words of the Grant," whete 
it was of Confirmation, and further granted &c. but ſee 11 EA ii where 
Littleton ſaith, where the King doth confirm a Grant precedent, and fur- 
ther grants the ſame thing, all is bur. a-Confirmation, and if it be not t 
good Confirmation, it ſhall be void, for that was his intent, ſo deceived. 

The King grants to the Biſhop of E. priſas ſuas, at ſuchyPort &c. 
whereas in truth the Biſhop had certain priſes there before; ind it wu 
holden, that it was but a Confirmation of the ancient Privilelge, 6 
B:. $3. | 


N 


— 


— 
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XIV. of what AI the Grant of the Ring ſpall be of « thibj' 9 
he bath no right at obe time & c. and after his Intereſt her 1 


man leaſeth a Mannor for life ſaving the Reverſion, and Keren. 
is attainted, and aſterwards at the ir of the heir chis ittainder 2 * 
terly reverſed by Parliament, and the heir reſtored, &c. 
King grants the Reverſion to a ſtranger with warranty, and the uw 


- 22 & = ,, 002 & mn 


| (7rants of- the Ring. } 

ar life dieth, the Heir brought a Scire facias againſt the Patentee who 
mel in aid of the King, and had it by award, and recevered in value, 
ſer the Kin bad not any thing at the time &c. 39 E. 12. and note here, 
dat the Plea in the diſtruction of patent not allowed to over- 
dun the warranty, but ſee 29 E. 3: 22: where the King granted ſuch Re- 
reffion, the Tenant atturned after the attainder utterly reverſed by the 
s andParliament, by which he granted the Reverſion to a ſtranger, 
. a 2 nid juris clamat againſt the Tenant for life; and he was 

weatoatturn, without making the Patentee party ccc. 

Ihe King be ſeiſed of ſuch Land, and that without matter of Record, 
andgrant it over, I ſhall have an action as the Caſe lieth, againſt the Pa- 


lentee, 

the 
ich, this is void, although one hath uſed the fame by his patent before, 
38418. but if his varlet hath been admitted to a Corodie, to which 


telath no right, he may well grant the ſame again, for that the houſe is 
| with it for ever, 13 H. 4.17. | 


King grant an Office to which he hath no right, as there is no 


King grants Land ſeiſed for alienation without licence before the 


Nate, to the ſame Feoffee to hold of him, yet he ſhall hold of the firſt 
Feoflor, 20 Af. I 7. : ' 


" * 
7 ” 


XLVI. Where a man ſhall take advantage of the Kings Grant 
againſt bis own Act. | | 


No, the Grantee of the King to be diſcharged of Taxes, Tenths, 
**Hifteenths &c. ſhall not be charged by the generall Grant of Parlia- 
ex, Convocation, Province &c. although he himſelf be one of them, 
kititay not in his power to deny it &c, 19.H.6.62.21 E. 4. 45. 


. 


* 
1 


— — — 


— Cc. 
— _ — ——— 


XIVII. Where there is a Condition, Conſideration or Reſer- 
the Grant of the Ning. k 
[every Grant of Conuſance there is a Condition implled that he ſhall 
tight, and another that the matter be ſuch that he may judge of and 


EEE 20 l. 


625 


Grants of the Kim. 
201 by the year for his life, by reaſon of his office, now this i 
on Condition (s) ſo long as he is Herald, and that although 
ratione Officii were out of the Charter, 7 E it 23. The lik 
tion is implyed in the Grant of an Office, 39 H. 6.34. . 


The King gave Lands ad effectum, that the Grantee ſhould g 
Mortmain, this a good Condition, 38 H.6 35. & 38. = ll 

Reſervation is implyed in the Grant of the King without 1] Wat 
Tenure, things appendant not expreſſy way and things morel 


then thoſe which paſſe of common inten 
things which touch his perſon and Crown. 


——— 


he 2 
5 


fi ; 


XLVII. Where 4 Condition in the Graut of the g ahich 
is againſt ibe nature of the EState or thing grau ful be 
good, © | gy 


"HE King gave Lands to the Earl of C. and A. lis wie ſo, l, 

his wite ſhall ſury ve, that ſhe might aliene, 18 E. 3 3. 3. 

The King enfeoffeth one in Fee, upon Condition that he ſhallnatalien, 
this is a good Condition by his Prerogative, 2+ H. 7. 8 4. 


2 1 
— 


2— ee om 
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XLIX. where. the Grant of the King ſpall deter mine by bis dul | 


HE King cannot grant Priviledge of Sanctuary for rrawallh 

his Succeſſor, 1 H. y. 26. | 1 
- King Edward the ſecond granted a Prohibition, that no writofſ 4 
ſhould run in Northumberland, during the War, it (hall not hs 
Succeſſor, 9 E. 3, 16. So every grant of a. Judiciall office i tai ij bis 
death, 1 K. 2. 4. | E 


. 22 
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ew the Iemplers will not ſerve them, alchough confirmed by 
12 3 E. 3-17: 

The King by his Grant cannot make an appropriation, nor it cannot 
'J 17 ben him, 7 E. 3.8. 3 C: 3:11: and of appropriation and U- 
MA iby Granc and Confirmation, ſee 30 E. 3.26.6 H. 7. 1 3. 
e 


WEE * — 4 
F d] 2 12 N 
Nee % 


COMMON PERSONS. 


— — * — 


[Grant of Tithes by « Spiritnall man, or that he ſhall not take th: m, or 
the Grantee ſhall net ſue for them, "and a Gravt to him is good: 


Ompoſition before time of m-morie, is a good diſcharge of 
Tithes, and may be well averred where the Parſou hath 
quid pro que, as Land &c.8 C. 4. 13. 
See that a Grant to be diſcharged of Tithes ſhall be a 
oed Bar in the Sp rituaſt Court, and h that be N is ſu- 
ed for Tithes againſt it ſhall not have a Prohibition &c. 
8E.4 
Tabes ganted to a * peſon are become gl, and ſhall be claim- 
bim, as Lay Chattels, 38 £.3'6,42 fl. 
(he gate to 2 Religious houſe, com cor pore . vo uam garbam de toto 
ius in B. in puram n nam, and afterward enfeoffed a ſtran- 
of the Land, who took the ſheaves, and the Prior ſued in the Spiri- 
court, and well, ſo of the ninth part of Tithes, T. o H. 3. Prohibition 18. 
Mngent times a "man might grant 38 Tiches to whom he pleaſed, as 
| wal þ 5 le 7 F. 3. J See 44. E 
1 cl tian betwirß the nay an det chat the Abbot 
10 ithes of his Deweſne Lands, it is good, yet Treſpaſſe 
1 5051 0 the Parſon fortakjn Aab chem Kc. becauſe ſe the R Right | 
Ws F red e e 5 28.6 1e og To ihe 
them, Treſpaſſe Jieth, for I ac t 
13 th 2 2 &c. 38 F: Ii ann 3. n Rieger th 


rehes II. here 
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II. Vbere the 6 Grant of a common e Pall be made good 60 Coles 


tien ef he King, and where by C onfiomation of 4a common pen 


TIE Biſhop and Chapter ordain three Officers, the Chances 
Treaſurer &c : and gave to each to them a Prebendary by ſuch nane, 
and the King did confirm the Ordinance, and further granted, that 
ould not called Prebends, but according to their names of Dipnities 
this is good, and they ſhall be ſoimpleaded, and by that the Ki | 

a Dware impedit againſt the Treaſurer of L. without other E 

50 E. 3:25. 

Linie leaſed for life rendring eight Marks, and granted fog 
eight marks to a ſtranger, to take of the Tenant Fc. and died, the 
nant died, the heir of Lwintix did confirm the Grant of hi Father un- 
to the Grantee for life, and oranted that he might diſtrainfori, andi 
was agreed, that this is a good Rent-charge, although the Conlinnation 
was after the death the Tenant, and after his Entrie , hecauſe-it was 
before the Rent was extinct by Judgement, by Schard 4 f. 54 
ſiſe 19. 

A man grants a | Rent, and dieth before atturnment, —_ 
the Tenants in the name of Atturnment deliver to the Grantee a| 
and the heir doth releaſe unto him all his Right, and in aſſiſe he 
ſeiſed and diſſeiſed, by which he recovered, for it may be that he i 
ſeiſed, at the time by Diſſeiſin, by Scot, 16 E. 3-Aſſiſe 74- 

Of the Confirmation of the King, of the Grant of a common perſon, 
See 44 E 3.17. 

Of the Confirmation of the King of the Grant of a Biſhopour'0 th 
Church, grants 5.E.3.42. 8 

If a parſon make a Leaſe for life and dieth, and his Succeſſdereceiveth 


2 © the Leſſee, he (ball not avoid the Leaſe during bis ba 11 E5. 
E * 


* —_—_— — 
F ” ” * hd 


1 
1 


» 


III bers the Grant of the Cominalty'i is good | althoughth 
ao corporation, and when a gran ach fo thew e 
mon Perſon, is good, 


$3 


No a compofition betwixt the Abbot and the comme 
by wh:ch the commonalty grant to repair e. raise 0 
good yet thete was not ahy corporation alledged inrhew, 
not a Mejor: not Bayliffs dec. 2 H.6; 9. Grants 3. 
The Lofd of the Mannor of B. &c. granted to wy 
F. that the wry betwizr B. and F. ſhoald e as 
by him nor his heires, bat kept Khun &c. e the Cee 
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of F may diſturbe his heir to dig the way &c. 32 E 2: B. 261: 
En H. 7: 2. A grant of Lind to a perſon to the uſe of the Pa: iſh. 


1 


tt. 


yy. ere 4 grant to diſt raine for ſo much Rent all make it 4 good 
Rent. charge, and where a grant of the Lord to deſtraine in other 


Lani ſhall be good, where 4 grant that 4 ſtranger fall diff raine. 


kan grant to me that I ſhall diſtraine &c. ſor 20 8. of Rent, it is a 
grant, ut dicitur, 9 H. 6: 9: 6. yet there is no word of grant, 
416. A/. 34. by Skipwith. vi. 29: eAſſ. 23. partition 12: if a man 
rent, and if it be behind quod de terris ſuis levetur, the ſame 18 
rent charge vi. 21 H:6 1117 E 46 If Irecite that I have granted a 
ute I. S and that he and his heires miy diſtraine in the Mannor of D, 
rh a good grant although there was no grant before, by Markham. 
| Amin grants a rent by theſe words, Oblige me & ©: in un annuals 
Auen & c: & obligo manerium &c: ad diſtriiFionem ballivi: Dom. regis 
$rihis is a good rent ch arge 46 E 3 18. vi. C 7 part. Butts Caſe, If I grant 
Ihm that you and your heires ſhall diſtraine for & Rent of 340 5. withia 
Kinnor of D. the ſame by conſtruction of Law doth amount to 2. 
of a Rent out of D.3 E123 Af: 7 22 H 621 But when one grant 
iſent out of his Mannor of Dale and if tlie rent be b-hindithat the Gran» 
may diſttain for the ſame Rent in the Mannor of S. it is but a pena'ty in 
te Mannor of S. for if it ſhould be a grant of a Rent out of S. che Grin- 
ſhould be twice charged. vi.9 H. H 9.1f a Rent were in eſſe before then 
Grant of diſtreſſe is but a penalty, But ſee F. N.B,224G41,E315 1 
Wſtſe 10. By. Af. log that the party ought to fue an a4 uod damnum, 
Wh proves it to be a ne grant. 
4Prior granted to one by fine to fing Maſſes &c. and granted that 
-Wi[uftices of th e Common Pleas or Baron of the Exchequer ſhall diſt- 
une to make them do them; and the heire brought a Scire Facias a- 
pant the Succeſſor, and had a Writ to diſtraine him to do them &c. 38 
| '” — what remedy if the Bayliffs of the King or the Juſtices will / 
« diaine, for it is in their election, by Ifowbray, 38 E; 39, 14. Af. 
irmation 13. If Leſſee for life grant a rent in Fee and dyeth, and he 
Me reverſion eonfirmes it with words of Diſtreſſe, it is good, and is 
Minen grant, So. 46 F. 3. 32. If the Grantee purchaſe parcel} of rhe 
oSE yet the Tenant grant that be may Diſtraine for the ſame Rent, 
new Grant and a new Rent. | 
east granteth to the Lord that he ſhall diſtraine in other Lands 
" *Ulervices , this is good, and he ſhall avow in them: and ſuch grant 
en Abbot doth not make Mortmaine, for it gives not a new rent, nor 
. 6 9. 4: Af. 3. Aman ſeized ofa Meſſ. and two Carues” 
Win W. bearing the name of W. granted a Rent of 40. s: and to 
NMtipiendum apud W. and if the ſaid Rent be — ä 
diſtrain 
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diſtraine ix mib terris & tenementis apud W. B. C. and D. in ag 
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the Lands in W. were onely put in view, and it was holden tie y 
Lands in W. were onely charged wich the Rent, andthe Lands in h. C 0 
and D. were onely as a penalty. 5 1 

The ſame law of a Rent. charge 2 E 2 Aſſiſe 160. 41 E 15. 32 fl 7 


27 %% E46 But it is holden that the other Land af him is not charped 
as with a rent iſſuing our of it. | 


en em. 


my _— 


V. It here the Grant of 4 Common p: 701 jt.ull make things appr. 
dant or appurten int to paſſe , and where incidents ſhall paje 
by the words appurtenances, 


Ote by Finchden , If a man gives a Mannor by fine or byaFeof 
Nena without Deed, all the apputtenances paſſe, vet there uner- 
preſs mention of them 4+ E. 3.40. And he ſaich 43 E 3.20, Ibut he 
who recovers a Rent, he ſhall recover ſealtie, alſo if it be aRentlervice 
bec muſe incident, 5 H. 7 38 it is holden th:e an Advowlen appendant 
doth not paſſe by a Feoffment of the Mannor, wi. bout laying, with the 
appurtenances, againſt 44 E. 3. Brief 581. 

P aſton (aich, It a man grant an Advowſon appendant to aſtange; for 
terme of lie, yet the reverſion is appendent to the Manner, and (hall 
paſſe by grant of it; otherwiſe it i- where he leateth the Manor for lie, 
ſaving the Advowſon & c. for there it is made in groſſe 38 H 

A man leaſeth Land .. parcell of a Mannor for life, and ſtemntdt 
grants the Mannor to a ſtranger , the reverſion ſhall paſſe 44; 15 E 3. 
Grants. 62 | 41 

A man dy eth ſeized of a Mannor , with Advow ſon apptadunt, the 
yo ig ſt ſon entreth, the eldeſt ſon levie th a F ne te him ofthe Minnor 
ani Ad oon, and releaſeth & c. The yongeſt Son renders hack the Man- 
nor, and the chiefe Meſſuage with the appurtenances in Fee, adjud- 
ged hat the Advowion doth remaine co the yongeſt fon, 12 B. 1: 
Grants 87. | 


„— 


} 
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VI. W/vere a Grant madeyby an [fant 14 good. | 


N Infant ſei. d of 8 Mannor with a free Chappell aypendant, 0 
Ahh his Anc &-rs time out of mind have u'ed to oreſem s Cl 
The Pre ſentment o the Infant to the ſame is good and ff Raall, for de 
cin have advantage of this no other way . A'fo bis Writ to prejen ts a 
Advowſon i-g10d.,26 H:6. Grants 8. Perkins 4. tes 

It ſeems by Perkins tha: he Hugbt to be of the 8ge of dienen. 4 
* age he ſaith , that his Obligation Pro vide & vo ſbiti peffeto®), 

I 42 n 

Fs 1 2 * ixime, That Grants of an Iafant which take effect by diner 
of his hands, are nut void, but vo dable 7 E:4 7 by Gehe 
If an Infant give me a Horſe, and deliver him into my-hand "__ [ 


ESI m#t#ps ſc CT Ys ES”. T,',SSTD 
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Gran ts of common Peyſont. 
* he ſhall not have Treſpaſſe, P: 16 H.6.Releaſe 8. 
in ddl nor his He ir, nor his Feoffee ſhall not ſay againſt 


M Deed of grant of a Rent charge, that he did not grant by the Deed, 
ſerthe Deed is but voidable, / erkins 3. ac. 


> —__ "_— _ 
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VII. Where by generall Grant by the name of Land, Tenement ; 
Rent. &c. a Mill, Reverſeon, Common Advowjon, Servi- 
ces, Ce. paſſe. | 
Idee, If a man grants all bis lande and Tenements in P. if he bath 
— on in ꝑroſſe in that Town, it ſhall alſo paſſe, by Newton, cleer- 
und therefore he would not demur, 11 H 6.22. Grants 8. 
O tin (aith there, that a Way ſhall not paſſe by ſuch Grant, if it be 
m ippendant to ſome of the lands. Newton ſa d, that a woman ſhall be 
mdowed of Common. | 
Mit is hoſden by all the Juſtices 20 «4: 9. that a Common ſhalt: 
06: poſſe by the name of Tent ment, nor of Paſture, but onely by the 
dhe of Common. ö 
A Reverfion ſhall well paſſe by the generall Grant of Tenement, 11H: 
(42.34 H. 6 8.3 H:6 5.16 E:3. rants 55. 
| 5 H: 39 f . H:7 19. AReverſion is a Tenement, becauſe he 
ube Revi holdeth +» t the Lord; But a Remainder is no Tenemenc, 
u i not ſubject to a Diſtre ſſe. 
man grants a Mill, whereof his Mother holdeth a thi d part in Dow- 
\\beſe words, Totem molendinam menm, and ſaies nothing. of the- 
n, y t it hall alſo paſſe with Attornment of the Mother, 30 E. 
5 ( ornub Grants $6. | 
Mt who Grants the Reverſion of Tenant in Dower, or by the 
arteſie, ough to grant it ſpecially although they have Granted over 
ber Fate! Ocherwiſe if it be dy Fine; it ſhall not be received, 13-E: 3. 


4 

uo granted the Services of Tenant in tail by Fine, Scrope faid, 
Wbythat the Reverſion ſhou d wel! paſſe with Attornment; and 
de Tenant in tail, that be ſhail be in Caftody untill he attorn, 
br which bemtotned preſently, An: 30 E. 3 Itin: North, Per que ſer- 
d 26 Af.65, Where ſuch a Grantee had the Wardſhip of the 
* muteleaſeth to him who holdeth of him by Fealty and Rent, all 
Hein the land ſaving the rent, yet tbis is a Rent: ſervice as befoze, 
1 J $11.Releaſe 16. So by Giant of ſuch rent, the Fealty paſſech as 
n' | Nez 19 Perkins 23. 

ad, That if I make a Feoffment of two acres, and delivet 1 i 
un 
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ſin of four acres, chat the four acres piſſe by the-Deed. So if the Feof. 
ment be of a Mannor, and the Livery in twenty acres, the acres pal 
the Deed. Choke ſaid, that is, if they be known by the name, 5, 7 E; 4 
Feeffments 23. 2 
An Abbot Parſon Imparſonee, before the Statute did grant the ime 
Church to another Abbot,&c. And the opinion of Srene was, that (he 
- Vicaridge ofthe Church did paſſe by the Grant. Thorp contrary, When 
he was not ſeiſed thereof to bis proper uſe, and not eſpecially mentioned; 
8.3 Que And Fitz. notes, the Advowſon of the Parſonage did paſſe by the nine 
b 79. zo Of the Church, T: 16 E:3. Grants 56, the Grant was by Licence ofthe 
E.3 Quare Pope. 9 
Impedii 3. Note, an Advowſon may well paſſe by the name of Lands and Tene- 
ments; and threfore where the King gave licence to one to gin Lands 
and Tenements to the value of a hundred ſhillings in Mortmangnd the 
party did give the Ad vowſon of a Church, that the ſame did paſſe, 33 E: 
3.Grants 102. So an Advowſon is valuable, ſee 5 H. 7. 30 thatan Al. 
vowſon doth not paſſe by the grant of Lands and Tenements, and that 
it cannot be of value, ſee Mouſtrans de faits 114. 05 
Herle ſaith, An Advowſon is no Tenement, 8 E: 3. 28. and 8 E. 35. he 
would not allow the Return of the Sheriff of an Extent in Dower, be- 
cauſe he did extend an Advowſon : But 10 E:3. 13. an Advowlon was 
extended in Dower, and delivered in the name of other Advoyſons, And 
ir is ſaid, 8 E:3 35. It ſhall be valued by the Court, not by theSheriff, 
Lord and Tenant by Homage, Eſcuage, and fix pounds rent, the Lord 
Grants the rent to a ſtranger, with Wards, Reliefs, Eſcheats, aodallthat 
might fall by che death of the Tenant, yet the Services do not paſs. (as it 
ſeems) there, for the Grantee being driven to make bis claim cc. clum- 
edaRent-ſeck; yet Thorp thought it a Rent-ſervice, ſet the ciſe, : 3. 
E:4. Hors ae fon fee 28. 
It was adjudged,q E. 3. Itin: Derby, Feoffments 29. Thathythe Grant 
of a Water and Piſcary, that the Soil did paſs, as by the Grant of a Pool, 
vi:18 H,6.30, | 


144,81, by So the Soil (hall paſs by the Grant of a Stream, & 8 E: 3-1 j. ſee 45 E: 
1 eaſe of a near 3. Dower 50. of the Grant of the profits of a Mill. 
the ſoili and - And an Advowſon of a Church ſhall paſs by the Grant of Adyowior 
sbing paſeib. of Tythes 4 E:3.27- | a 
Land ſhall not paſs by the name of a houſe, becauſe it it nt Parcel 
Buy by the Grant of the Veſture of the land, the land it ſelf ul paß 
for theſe, 12 H: 6.2. 14 H:8 7. and 17 E:4. 6. | 
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VIII. here 4 Grant of parcell of the Services ir good, and where 
rant of the Services of parcell of the Land holden, is good | 
and where the Grant of a Reverſion of one 7 enant, where there 
are rwo, or of parcel of the Land, Oc. and where not. 


man bold of me three acres of land by twelve pence, and I grant 
ſervices of the third acre, this is void, by Littletew, for I cannot ſe- 
he Tenure , MH: E: Grants 19. 
x joynt Lords, ione Grants his Moyety of the Seigniory, & c. it is 
zndbrant, by Herle, J E,3.31.9 E:3. 31. Otherwiſe it is of Parceners, 
guns their Right is ſeverall, by Herle, 5 E: 3.333. 
er que ſervitia, it is a good Plea, that he holdeth joyntly with 
bot named, or that he holdeth of the Conuſor and another as joynt 
E. z. 3 1. And Kelſ. ſaith there, If the Lord grant the Moyety of the 
ory to a ſtranger, &c: that he ſhall have but a Rent ſeck, &c. 9 E: 3. 
inan make a leaſe to husband and wife for life, and afterwards grant- 
thikReverſion to a ſtranger, of the lands which the husband holdeth, it 
by Schard and the Court, H: 13 £:3.Grants 63. The ſame Law if 
grant a Reverſion which is to him and another, 27 E. 3. 1. 
Ivo Joynt-tenants of a Hundred, one granted his Moyety, and admit- 
[ good,g £:4.36. | | 


, * 
—_— 
* 
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* 
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N. where a Grant of the Reverſion to Tenant by 'Statute- Merchant 


ppl be good. | 5 


Ne Conuſor grants the Reverſion of ſuch lands which 7: & hatfi in 
L aecution for ten years, by force of a Statute- Merchant, the Grant is 
and the Grantee ſhall have a Scire facia, againſt the Conuſee, 
dMorned upon the Grant of the Fine- within the Term, with 
| callallegation that he hath levied the monies by caſuall profits, &c. 
katred after che Term, 3 2 E. 3. Seire facias 101. 2 91e 
ea4 e: 3.21. The like Grant by Fine ofa Reverſion of him who had 


Won of a Recogniſance. 

ine a Grant of Rent out of the Reverſion, or ſuch like thing Which 

Wt lhe in Demeſne, is good and When ſuch Rent . all begin. 5 

} 15 in males a Leaſe. for life rendring two ſhillings ten pence of rent, 

A erwards he granted the two ſhillings ten pence rent to a ſtrangers 

engem out of the Lenements, &c, he ſeiſed died, the Tenant died; 
eee | ee 1 


* 
3 1 
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9 H.6,52.b by 
Babbing tou ac. 


it was holde n his Heire might claim it as a new Rent, char ing the Res 
ſlon, by Schard and ahi notwithſtanding the Seiſin of i Rever 
of the {aid Rent, firſt reſerved, and notwithſtanding that there weren 
word that the Anceſtor ſhould have it to him and his Heirs for the life of 
the ſtranger. So a Reverſion charged without ex preſſe words of Revs 
ſion, 33 Af: 4. Grant 78. 


. ng 
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rer 


A man leaſeth for years, and afterwards grants a Rent- charge, this 
good to charge the Reverſion, vi:5 H: 5.8. So of a Leaſe for life, 38 f . 
And in the firſt caſe it was agreed, that the Leſſor ſhall be charged b 
the Term expire, if the Leſſor ſurrender to him, becauſe the Termis as 
tin& : Otherwiſe it is, if the Leſſee grant to him parcell ofthe Term, be 
cauſe there he is in by him, and the Reverſion is not executed 175 

See 10 F. 4. 4. Where Danby and Needham ſay, If the 
Grantor come upon the land, during the poſſeſſion of the 


diſcharged during the Term: And ſo ſaies Thiru and 
31. Where a man granted a Rent out of land wherein he hadnothing, Gr. 
becauſe the land is diſcharged, fee 26 fl: 8. 3. and 33 E: 3 5. kikall not 
take effect till the Demean come to the Reverſion. ee 

In a Dartin preſentment, the Defendant doth releaſe and quit claim to 
the Plaintiff all the right which he hath unto the Advowſon in perpetwnm, 
and for his Releaſe, the Plaintiff with the aſſent of the Ordinary, guns to 


— mem F — F 


the Defendant twenty ſhillings annuall rent in fee, iſſuing out of the 


Church percipiend. per manus perſone, & c. And agreed to be a good charge il » 
in perpetuity, becauſe it appeared that the Church was void at the time, . 
& c. 31 E:3.Grants 90. | 

See 38 E:3:5. That a Fine of the Patron alone ſhall never bind the 
Church, yet it was an ancient Fine, but it doth not appear there that the 
Ordinary did conſent, nor that the Church was void at the time. And 
Fitz. abridging the caſe, Charge 5. is of opinion, that the Patron and par- 
ſon cannot charge the Church in perpetuity without the Ordinary. 

Upon debate of an Advowſon betwixt an Abbot and 7. 'the Abbot 
acknowledged by Fine,8c. And T. granted that every Preſentee ſhould 
pay twenty ſhillings annuall Rent to the Abbot in Fee, all was done by 1. 
ſent of the Ordinary, &c this was good, and ſhall bind che Parſon, 
whomſoever he is preſented, &c. 6 £:3. 55. 7 E: 3. 40. 7 E: 27.400.48: 
Grant of the Patron alone, to take ofthe Church is good in pe 
by confirmation of the Parſon, and confirmation of the Ordinary afcet- 
wards, &c. A Diftreſſe taken in the Church by Books 8 H:5. 4- 

A Grant of the Advowſon in fee, reſerving ten pounds of 29 
fore, & e. the Church is charged with it, aul a Diftreſſe limitted in of 
land is but a penalty 29 E. 3. 4:3 66. 35 * 

Aſſiſe of a rent granted to take of the Mannor of 5. and be ethe 
Pemeans of the Mannor of which the Grantor was ſeiſed at the fin d 
the Grant, was in divers Towns not named in the Writ, fot ide 


Writ was abated, which ſhould not, although chat the 'Services 


$_ --- 
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nor had extended into S. and other Towns, becauſe they were not 
arged, vi: 1 2 E: 3. Charge 12. | | 

Upon Rationabilibus diviſit three ſhillings of rent was allotted to one 
wr aPiſcary, divided to another, and that by Fine, and it was holden that 
amgiſſuing out of the Piſcary, not of the Soil, &c. And the party might 
nes Scire facias to execute it,32 E:3. Scire fatias 100. 


6 — SW 


' C 2 6 
—_— : — — — — 


1 where the Grant of 4 Common per/, on of an Office 5s Zed, and where 
tte Erantee may make an Aſſipnee, or Deputy. 


” * > oo. 6” 


riGranted to T. Offcium Meſſoris Manerii de P. capiend. tot quar- 
terna blad. annuat im pro prædilt. oſicis faciend. ad terminum vite ſuæ: 
athe end the ſpecialty was, Et præditt H. conceſſit A. uxori dicti the 
 Gantee, Hiſtum officium habend. predift, c&c. percipiend. ad totam vitam 
ſatin omnibus ſicus prædict. T. cepit. And it ſeemed to the Court a good 
mol the Office, and alſo to have the Corn, &c. Yet Schard there ſaid, 
u generall Recovery of an Office to which the profits ate annexed, 
0 Hex Grant, &c. that peradventure the profits ſhall not be recovered, 
, BW adeyſtould be if they had not been appendant to the Office time out 
d BM emindgc.z0 Aſ:4. | 

e Note, a Collector, Commiſſioner, Juſtice of Peace, of Oyer and Termi- 
e 

, 


er, aud Aſliſe, cannot grant their Offices over, and therefore their Depu- 
les or Seryants ſhali not have aid of the King, and that by the Court 
holden a good difference, ꝙ H 6.21. Aid of the King 17. 


19 r * — 


Guardian by Nurture is good. 


- 


Fay, that they have nothing but of the Leaſe of J. to whom the 
ag leaſed the ſame at Will, rendring,&c. who granted to them their 
Ute, for which the wife was driven to ſue to the King, but if the King 
Uleaſed during the nonage, ſhe ought to anſwer by the Statute of Bi- 
{wn E:2: Dower 169. | 


ederiſed the fame by his Will, 26 E: 3- 11. Guard 159. Grant of ſuch 
Guardian 33 E: 3. Guardt 161. and 163. where he granted upon Conditi- 
Hank E:4.7. Guardian by Nurture granted, &c. 

* ubolden, that Tenant at Will may grant over his Eſtate, 8 E:. Itia. 
Ver 169. Brian contrary, 22 E: 4. 6. | 


Mmmm 3 


III. Where the Grant of Tenant at Will, or at ſufferance, or of 


Dome brought againſt A. and J. bis wife, as Guardians, who - 


The Prochein amy ſeiſed the Ward, and granted it over, and the Gran= 


XIII. "Where 
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XIII. where the Grant is good, although the Grantor be miſum 

| the Grantee, or the thing granted, in name, or ſurname, apy 
plead it per nomen &c. and Where it is good made only Hie. 
per name of the Grantor, or Grantee. n 


- 


Ote, if I grant a Rent to W. S. by the name of ..: G: this is good u 

he ſhall have an Aſſiſe, or diſtrain, and ſhall maintain it bythenge 

&c. 9 E:4. 43. Grants 23./ee 4 H:6. 1. contrary. 5 
And Littleton there faith, If a Remainder be given to 7. S. by the name 

of W. S. and he bring a Formedon in the Remainder, and ſhew 

Deed, yet the Writ is good, and the Remainder veſted, if he bet 

Fit. Note this caſe, &c. and quære, becauſe by this it is ſuppolade 

may have two names of Baptiſme. See Perkins 9. That when de N 

paſſeth by Livery, a contrary name of the Grantor, or of other Grantee 


in the Deed ſhall not hurt, becauſe the thing paſſeth withoutthe Deed, 


and therewith agreeth the Argument in 9 E. 4. 44. when the matter is 
not altogether grounded upon matter of Record, or in writing, for mi 
naming of the Surname. And alſo Littleton there faith, If I bring Wale 
by the name of : L againſt my Leſſee for life, declaring that eh 
of me ex aſſignatione T. who granted me the Reverſion by the name 
of I: S. this is good, ſee 3.H:6.25, 1 H: 7. Feoeffmenss 30. 15 H er- 
kins 8. 8 805 

A Formedos in the Remainder by H. S. ſhewing a ſpecialry which pro- 
ved the Reverſion granted to H: N. yet all is good, if the fame perſon, 6 
E 3.24. ſo 8 E;. ig. Where Adam V. brought a Formedon in Remaity 
der, upon a Remainder tailed to A. Son of R. and good, if the lame pel⸗ 


-ſon : See the ſaying of Babbington,11 H.6.52. 


If an Abbot grant an Annuity by the name of R. where his name s 7. 
yet the Grant is good, and it ſhall be no plea for the Succeſſor,thathe had 
no ſuch Predeceſſor R.&c. 27 E:3.9. Grants 67. Perkins faith fol: 9, That. 
is to be intended, if there be no other Abbot ot the ſame name. 

In Avowry, Title was made becauſe that R. great Grandfather ofthe 
Plaintiff granted himſelf to be hound in an annuall rent of twenty in 
lings, &e. and bound all his lands in D. to Diſtreſſe &c. The Plaintiff ſid, 
that there was no ſuch nanie R. his Grandfather,&c. and the 88 
lowed, but he was forced to anſwer to the Deed, whether it was D: 


af bis Anceſtor generally, 4 E:3.44.See the Bool where it ſcemsbt M19 


have ſaid, no ſuch Anceſtor R. but it is not materiall, although be was not 
his Grandfather, e AwoWry 165. 

Han ford faith, If 1 ns. 
M. yet this is good, &. 11 H.4.26. 


Quid juris clamat, the Note was, that G: Son of Ti gave, &c. the le 


nant ſaid, that ꝙ: was Son of R: who leaſed to him, &c. and was 


an. diſcharged, for Stone laig, That a Fine which ſhall be good o | 


, Fr wrSBn ©mrF., TT: 


&c. by the name of T. whereas my mer ö 
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25 ube lach, that no debate ariſe upon it, P. 11 E. 3. Quid juris clamat 2. 
uv againſt the Prior of S ohn: of Feruſalem, &c. and declared, that 
I prede "or granted by the name of Prior of the Hoſpitall of S. Johns 
id maintainable by the opinion of the Court, 11 H: 4, 61. Vari- 
WW L 
ere an Abbot, &c. grants an Annuity, the Grantee may well 
hen Action againſt the Succeſlor generall, and declare, that one 7: S: 
ar.Predeceſſor granted, forit behoveth not. that his proper name be 

atheDeed &c. 7:20 E:t3. Aunuity 33. 

Frs of a Duke, &c. for the name of Dignity was ſufficient certainty, 
althename is not put to other intent, but for certainty of the perſon, 


8 | 
1 Plaintiff in an Aſſiſe of Rent made Title by Deed, which was, Sci- 

Ned ego O. conceſſi pro me & hæred: meis, to be bound to B: in 
ih killings, /o/vend; ſibi, de Manerio meo de D: annuatim, cc quam- 
bun tenemns mancrium predict. and the Aſſiſe was awarded upon the 
2 F. 2. Grants 92. but a Grant by a ſirname alone is not good, 
M bntin, 8. N 
7 ah, If land be intailed to me by Fine, by the name of 7. and 
Ae is confirmed by the Biſhop by the name of 7. yet he may well 
lde it dy the name of T. and ſhall maintain the Grant per nomen &c. 
22 Ra. Brief 936. See of this matter, 9 f. 2. 13. and 18 H. 6. 34. 


PPP 


ant an annuity out of the Ct urch of Saint Peter and Saint Paul, where 
ruth che Church is founded onely in the name of Saint Pete the Suc- 
efor of the Parſon may well avoid this Charge, and ſo e cntra3õ H. 6. 
Warrant of Atturney 3. 


— 


Advowſon paſſed to J. S. by grant, and that he ſhould namoat eve- 
Fanidance, and no other ſhould be preſented, 24 E. 3. Quare Impedit 
1 Grant, 14 H:. 11. 1 H 5. 2. and 14 E: 4.2.19 E: 3. Quare 
aas 154. 
ir. and; A/ 4 where land was given to R: and S: his wife 
aa (where indeed this wife had to name J.) the Remainder to the 
| t Heirs of R. who died without Iſſue on J. his Daughter of the firſt 
tred, 7: and her ſecond husband pur her out, and ſhe brought an 
and upon the truth found, ſhe had Seiſin by av ard of the Court, 
Awards J: and his wife had execution by Scire facias againſt: the wife 
5 who brought an Aſliſe, and it was fonnd as before; yet the 


n 


ion was againſt the Plaintiff becauſe the Fine was not defeated, but 


8 lawfully executed by due proceſſe of Law, ſhould not be defeated 
ROT way. And Scorpe ſaid, That the wife might have eſtopped the 
by ſaying ſhe had to name J. by the Fine of the Anceſtor., being 


1 ue perſon. | 

K And Scrope faith, That a woman ſhall not take any thing by the Feoff- 
„we husband and her, if ſhe be miſnamed, notwithſtanding che 
„ de to them both, 3 404. g - Aman 


+? * 
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Moile and Aston Juſtices , ſay, If the Parſon, Patron and Ordinary 
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A man may well claim a Houſe, Mill, Toft by the general une oft 7 | 


Carue of Land, 4 £:3.47. ' 5 

Note by Hayk, for Law, If Land be given to a man and . M; 
ſpeciall tail, where her name is : yet this is good in all, by en 
the Livery, and x H: 5. S. acu So ſaith Han. of a Feoffment to i 
u xori ſuæ, not na ming her name, r H: 5. 8. | 


——————— „ 


XIV. Where 4 Grant mad: without Deed i: 
things ſhall paſſe without Deed, what not. 


TOte, the Wardſhip of the body and land may well be 'gravtedo 
without Deed, H:12 E:3.Grants 59 25 E:3.3. And te 
vised it by Will, and the Deviſee in a Writ of Ward brought hin 
need not ſhew the firſt Deed, nor the Will, 26 E: 3. 11. 
Note, where the Leaſe is not traverſable, as in Raviſhment, or Ejed 
ment of Ward, or Forfeiture, the Deed needeth nor to be MN, 145: 
3. Action upon the Statute 17. So in an intruſion of a Ward, 22 Ra tie 


937. | 

And by Deed the Lord may grant the Wardſhip before any Seifare 
made per Cariam,x1 R:2, Counter- plea of Voucher 35. But Heer 
there that the Grantee of the Wardſhip ſhall not youch witbont wg 
a Deed, for the miſchief that the Lord might grant it every day ton ſe- 
verall man, for the Grant is good without livery of the Wa, ſo 
there ought to be a ſpecialty of ſuch ſpeciall Voucher, and ſee 46E:3.25- 

and 25 E:3.3.contrary. | 

Note, that the remainder paſſe h by Livery made to the particular 
Tenant, and therefore he need not to declare upon the Deed in Forwe- 
aen in the Remainder, 10 E. 4 1, Grants 24 | 

See 18 H: 8. 3. That a man cannot make Title by Remainder, by wa 
of Bar, without ſh:*wing a Deed of the Remainder, if ir hath not been 
executed in him. 

So the Heir of the Grantee of a Reverſion in tail ſhall have good 
Formedon in the Diſcender againſt the Abator upon the death of bis 
ther, c. without ſhewing a Deed ofthe Grant, becauſe it is execyted,r1 
H:3.37. See a good caſe, $8E:3.33. The f.ihe Law of an Advowloa in 
groſſe, if the Grantee hath once pre ſented, 11 H. 3. ü 

A Rent may be well granted by one Parcener to another, upon eu- 
lity of Partition without a Deed: And the Baily ſhall ayow upon the Fe- 
offee of him who granted it without the ſhew'ng the Decd, 2 H:614 4 
vowry 3. 45 E: 3.21. 8 E:3· 16. | 35 

An Advowſon may be well granted without De-d by Livery, 43 E:3-l: 
26H8.2.5 H.7.37, by Paviler, and 8 H:7.3.contra: By 
Note, that the Grantee of the ReyerſTon may wel! diftrain for 22 
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fran of common Perſons, 


i be bath not a ſpecialty of the Grant, having Attornment of the 


* Taadt;42 £:3-4- and 2 E:3 14. ſuch a Grantee brought Iatrufion after 
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ment, and good, vi: 6 E:3.40.15 E:4.18.ſee contrary, 10 B:3.9. 
*ASiream was demanded in the land of another without a Deed, and 
ſor it was ſaid, that the Soile ſhall be recovered, 8 E:3.13. 
1 that the Veſture of the land ſhall paſſe without Deed, becatſe 
+ ſhall paſſe by the Livery, 17 E:4 6. by Littleton: But Brian ſaith, That 
. Grant as a Term, ſo without Deed, 3 4:6 13.5 H: 7. 10. 
thes by chemſelves do not paſſe without Deed, but if the whole Re- 
de granted for years without Deed, this is good, and the Tythes 
* alſo, 21 H:. 2 1. Choke faith, that a Leaſe of the Tytbes with- 
eis good, 9 E:4.Feoffments 92. a 
Yeifthe Ter · tenant and the Grantee of a Rent. charge make a Feoff- 
joyatly of the land, the rent ſhall not paſſe by it without a Deed, 


"Ale may well be ſold without a Deed, 7 E: 4. Subpzna 5. Perkins 


11 deviſe land for life, and wills that his Executors ſhall ſell the 

ererdivn, their fale ſhall be good without Deed, 9 H:6. 23. 

A Villa in in Grofle, Common, Rent, Reverſion, ec. paſſe 
f Deed, becauſe not by Livery, 6 H:7.3. 

ar hey ſaith, That a Termor of a Villain may grant parcell of his 

b{wixhout Deed, which Brian denied, and faith, that he cannot no 

ure then the Leſſor who cannot grant a rent reſerved upon a Leaſe for 

jars for parcell of his Term, 20 E:4.16. 

Note by Catesby, A man cannot leaſe à Warren without Deed, nor 
put « Preſentment Pre hac vice without Deed, whieh is but a Chattell, 
gks.Feofwents 92, | 

lugt of Corn growing is good by word, although they are not ſe- 
reredin the life of the Grantor : So of Trees, if the Grantor be not Te- 
Wat in tail of the land, 18 E:4,22.Perkiss 13. 


% 
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IV. Where the Grantee may grant the thing over, and where the 
_ Brireſhall not be bound by the Grant of his Father, of a thing 
in Which he hath Fee. 


If a Parſonage or Vicaridge he chargad with an Annuity, he 
Nast Ae; grant it over: But if an Annuity be 


„ comſilio, &. I cannot grant it over; No more then N 


Mme to be his Steward, or Parker: But a Way, or Common in 


- * * 
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4 Catesby agrees, 21 f: 4. 0. But Brian ſaith, 22 E: 4.18. Thatag g ; 
nuity wb ch is not an Inheritance ſhall not be granted over, nor a 
incercain, nor Eſt overs incertain, nora Liberty grant to the perſq 
ride my Horſe, 22 E.4 6. [Sx We 
A Warranty granted to me by the King cannot be granted over, wy 
the Office of Carver, &c. Catesby ſaith, That a Common without ume 
may be granted over,21 E:4 84.36 Af.3- SIN 2 
A man ſeiſed of a Common in groſſe, granted it in fee, the Grante 


by. 
4 w 

4 w f # 
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granted it over before any Seiſin of it, and a good Giant, 36 Ui... 

Common was granted to the husband and wife, and to the Hei 

Husband, who dyed, the Heir granted the Common to a fta G 

wife died: And the opinion of the Court was, that the Grantee-ſhou! 

not have the Common, as Fitæ: in his Abridgment, the cauſe g 

preſſed, whereforethe Grant ſhould not be good, for it M Con 
mon without number, 34 Aſ: 14. Grants 94. ſee 27 H: 8. 10: And 

if it may ſtand with the reaſon there for to grant ſuch Common 

No Office of Truſt can be granted over, 39 H;6.34. 114 
20. and 84. 3 
If the Lord who hath a Mill and Suit of the Tenants ofthel 

grant over the Mill and the Suit of the Tenants, and the Grantes 

ſed accordingly, yet it ſhall not bind the Heir, but he ſhalllaveagune 

the Suit, if he make a new Mill, 19 E: 2. Af. 359. ys 

Note, that Common, or a Way may be appendant to . 
to arrable land, as it is halden, 27 H. 6. 34. ſec 22 H: 6. 43. but ſuch Way 
or Common cannot be ſevered without Deed, but Common appurtenant: 
may be to him who hath not the houſe, 3 H: 2 ꝶ7. 

Tenant at Will cannot grant over his Eſtate, by Bri, 22 E: 4. 6,50 

Divine Service cannot be granted over, by Rlſe, 9 H: 6. 13. BarMaſſe 
and Matines reſerved upon Feoffment weie granted over, U, EZ.. 
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XVI. Where a man m1 grant the R verſion of Tenant in Taile, 
or of him who holdeth but for life of the Leſſor, _. 


y 


Ote, That the Donor: may grant the Reverſſon of Tenant'in tai, 
and ſo may the King, and for theſe matters of Record, 
is in the Grantee without Attornment, 12 E:4.3.3 E:3. 
I7.26 466. n e ene , 
So chat Reverſion in E(ſe, but. if lind be given to two indie dhe fin ; 
gf one of them, he who hath. the Fee cannot grant it over, the 99% 8 


* 


is there ſaid, That if a man make a Leaſe for fe, the Remain 

and grants the reverſion of the Ter teuant, this is void; bet 

not take effect according to the Grant: He-who 4harb but 
to a Reverſion cannot grant ĩt over, 12 E: 4. 33 1 


f 


. | 1 a 
wal tes 115 Leher A bun Ante. PF. grid the "nl be 
diet gth wds recorded, „vet e Reverſton is 5e 
 acbnok 0 him'9E:3\14.10£:739.42 E:z. 18. thit ſüch Cel 
ur Waſte; and por Rata the forfeiture. - _—_ 
* 11 x 888 *. a hag | * 1400 \ 
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e 4Grart id th enureè to NE 6 Entre erb. be cke. 2 
* or ONE” oath 


* 655 20 209 

De nor grant the Services of Tenant ia tuil, not e ſprakirigof che 

ion, yet they paſſe, and he ſhall be driven to attorn, 3 Eg Itin. 
Noth Per qe ſervitia 17. 

142 854. 3. Where Catesby held ſuch a Grant void, becauſe the Ser- 

Yinor be ſevered rom che Reverſion. and the ſume In not 

dbiin; no more then iſ he grant the Homage of the. Tenent-in 

des, reſerving the other Services, bt66:B: 3.526; itt is ad> 

hat the Grant of rhe Services of rhe Tenanti in tail is good. | 

Vun gane Common for ten beaſts in yaſturis ſui to go with his 

os. Audin Aro y for darhage· feaſunte, no regard was Taken, uſed 

n * 230-40 


ce mens tee, nbcormgur, „ 4nd: e, OF 6: ee g 'H: 8. 
ate Ur enen nc. inf a . the Common 


Dn — there ace _—_ is his feverail; und another place which 
oe aon to othert that ſhall be only, by Hill, 1E; 3. Co 12. 
arbeit be cura, oli. 2 not of the Sonmos 

5 3.0 Hal lieb 
N the inanis geberaltGraic of Comes, „ mr all gor Have 
| Tambo, bat for Cutteſli Commonabie, not'for Ho | 
vc isthe mot convenient for Cort? Ty in nGurded, Se. 
: 7 — ö 

'ARentlervice which 4 Have in B alot pale” byltbe ct off 
[Yee there, by Priſoit, 33 H:6.34.19H:6.4. _ Wine: Vs 


ve U. ber e eee af the 8 ele the Land 7 
hy (bis Grant with \ pan „Oc. Fe his Boats where 4; 
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rants of common Perſens. 


- The Abbot rt Coyent, reciting by their Deed „add cum nas 
Priori, Ve. in 4 marcis ann,ỹnecundum quod patet per qnandam en 
nem, oc. in diſta compoſitione 1 non inſeritur, ad quem terminum, 1 c 
Hu. rds [ol vatur, Noverint, c. Ynod nos permittimus & than 
ſelvere, & c. ad feſtum ſanſta Trin. apud B. And it was adjudged in 
of Annuity that the Abbot ſhould be charged by that Deed, , 
ſhewing any thing of the Compoſition, and although there were no I} 
poſition as it there ſeems, P:16 E:3. Grants 54.vel 55. (8 
Note, one Tenant in Common of a Wood, cannot grant 10 
to cut Wood, or to agiſt his Cattell, but after the death of fi h 
| the other ſhall have an Action for the whole, and ſhall recoye 5 is dams. 
ges*45 E:3.13.Grants 48. | WAH 
The charge of one Joynt-tenant i is good, if he do ſurvive, 
17 E:2 Charge 155. nh. 
A man ſeiſed of a Term in the right of his wife, grants a] . 12 
and dieth, the Charge is determined; and the wife ſhall h 
diſcharged, although ſhe hath paid the Rent aftet the deat 
band,7-H:6.2.9 H:6.5 2 
The ſame Law, if the Iſſue in tail pay a Rent granted byki the 
the Grantor himſelf after the Term for which it is 25 855 tab 
linee of the wife ſtialſ take advautage of that matter, and it 
though it was granted for Divine Service, ſo quid pro: 752 9 lte 
Coreſwore ſaith, If the elder Brother dieth, his wife young 
and the younger Brother entreth and charge the land; tharby 
the Vue, the ſame ſhall be 2 Ce H: 6. 52. ; s _ 
If a man grants a Rent- charge, and afterwards his Mother mi 
Dower againſt him, and the Sheriff allignesher = land, dal hold 
it diſcharged, Io H.6, Charge * "5 0 
„Note, k the Conuſor charge the land mean berweetths Stute c- 
know ledged, and the execution ſued, that the Conuzee fhall hold it * 
charged, 7: 14 Ez. Charge 11. 
The charge of the Tenant ſhall ſtand good againſt became 
Knights-ſervice; en time, 3 Bug, IE 15. 907 
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XVIII. Where the Grant is good by reaſon of wſe | in tho thin 


I Ie by the Statue of 1 R.3. Cap. i. py q 
F a man be ſeifed to the uſe of a woman of an Advowlon, ad ; 
busband, he and his wife may well grant it, and it ſhall be god! 
as Won as if they themſelves had been ſeiſed of it, in che 5 

&H 1 Grant. 39. l 9 
; 0 F. to the uſe of C. for life ind af bs ne 
the Heirs of his body, C. may Aa 4 
Bm E flight enter afterter death; 0 F m 


1604 


— * 
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o 
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iſter his death . may enter, or the Iſſue, according to the 
+ for by his death the Feoffment is become as it was at the Com- 
Taw, 5c. a diſſeiſin to the Feoffee &c. 4 H. 7. 18. Feoffments 31. 
Teaſe made by (eſtny que uſe ſhall not deveſt the Reverſion of the 
R but the ſame is in them, and the Termor ſhall hae aid of them, 
TE 8. and cherewith agrees 27 H.7.22. and 5H.75. 7.23: rt 
cle aue uſe doth not leaſe c. preſently after his entry, this is 
os 4 ha to the Feoffees, and they ſhall have an Aſſiſe, although that 
Lor Feoffment be now made, 5. H. 7.5. | 
er charge granted out the Land, by Ceſtay guc aſe, is good by 
* wte, 5 H „ | 597132 4 
Note the Feoffees of Land in uſe of an infant may grant ordinary of- 
Sand fees in defence of the Lands, and they ſhall be allowed at the 
age of the heir, but not fees or annuities for life &c. and Keble ſaith, 
on neceſſity they may grant an annuity pro conſilio, if there be no 
t the time to defend the title of the Land c. 8 H . 11. 
N if Ceſtuy que uſe make a Feoffment to a ſtranger, 'and a; Letter 
fAturney to another to make Liverie, this is a diſſeiſin to the Feoffees 
eat of the Statute, So if he deviſe by will, that his Executors, or 
1 ball ſefl che Land, this is void, for the Statute doth not give that 
rc, but the Executors may well ſell the uſe c. 9 H. 7. 26. 
Rant of Trees or Corn by (*ſt#y que uſe to a ſtranger is good, yet he 
mot take chem, 15 H.7, 2. See14 H: 8.7. and 27 H. 8. 5. alſo he may 
n deviſe that his Executors ſhall ſell the Trees growing upon the Land, 
VH. 22. 14. | | „ 
ua que uſe ſells the Lands, and the opinion that by that the uſe is 
ently in che Vendee, and that he may enter and make a Feoffment ae- 
Mg to the Statute, yet in hat Caſe the money was not payed tc. vi- 
47. G. and 27 H. 8. 20 and 30. 105 0 
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Where oue may grant or ſell a thing which be hath not, and where | 
1. an and Jet by pojſability he may have it. I 7 


\ N Abbot}, Parſon of a Church ſold to T. all the Corn tithable, 
eb n the Pariſh during ſeven years and good, as if he ſel] the tithe 

ibs at the Feaſt of Chriſtmaſs before &c. So if Tenant for life ſell the 

5 of his Lands for two years to come, 21 H 6.43. Grants 40.Perkins 
the book, for a difference was taken betwixt a Sale and a grant, 
lie or that the ſale isnot ſo executory,alſo betwixt a Sale tor the pre- 
Nr, and ior two years to come, yet all was awarded to be good, and 


is a Grant in it ſelf, as the Sale of profits of Court to come 


8 0 © Earl of Z. granted a ward ec. and granted by the ſame Deed, 
8 - x, <3 | | ay 


chat if he dle within age his Heir being within age, 
mould have tie heir of him, and ſo de there de -h, 
came of full age, aſterwards one T. who!teld'of the Farl in 
ſetyivce died, bis —— within age, ee 19 855 ur 
ther Infant being his ir, yet it t ewas agreed that x ntęe ſh 
| have the Wardſhip of kim; but the Ear! might” well hold ihe 

E. 3. 3. Craut,65. e 

The Lord granted to * Tenant. that he ſhould do his fi of ; 
due at bis Mannour of HO. at his Mannour of F. for the et a 
nant, by that the ſuit due before, is not extinct bub 5 
have it when it pleaſeth him to demand: it, and the thier th iti 
allowance; for the ancient ſuit doth wo paſſe by ſuch! Grant 
wpen the Statute 24. 

Treſpaſſe of noods taken, the Defendant ald, that the 5 
poſſeſſed and ſold the goods to T. ho left them in the ct 
Plaintiff. and ſold them to the Defendant, the Plaintiff nd 
poſſeſſed untill che Defendant took them without — 
tefore, and that was admitted a good anſwer, yet Dau 
7 ſell tbemto the Defendant after the taking, that this is gd 


ant, f. . 


th,- that ſuch ſpeciall matter ought to be ſhewed, M. 2, K 2 


114. Per kin 20. See 6H.7:9:where a gift of goods to him wha 
them before, is voud, - ure) it be not by Deed, becauſe chere 


Kavaſour\ true, that a mart cannot give or extinguiſh 4} 
whether _—_— 3 perſogall or a reall t Done 7. 


See 11 
within therimeaſtranper took away the ſheep &c: and 
in them ſold tbem to the Treſpaſſer, g 

that che purged by the ſale, as a Releiſe to t 
ſor, ſo as a generall action of Treſpaſſe vd & arms did nde 
Culpepper contrary, Treſpaſſe 171. vide g H. 6.64. Paſton. 


4.24. Where a man borrowed ſheep A 45 0 4 ; 


A grant of à thing which is in the Cuſtodie of another if 700 


if he grant it upon condition, as if he himſelf do recoyerit, 
by Paſton, GH. 6. 6.4. Bo 

A man may well rant his wool!” which ne ſhall have for th e is 
come, the Term not being yet begun, and fo a man may gran 
fors-Soifin ot, — 207 37 62191 


Rent and Common. which ſtrangers occupie and tale vid C. hr 1 


be well ons Teil, 21 


* W 6 4. ws % 
: * eo hd 


geen rel, © 8 645 
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C ihe worgh ſball be ſe cient 2 — a Great, tr * 
Gram ſhall be to him who,is a ſtrunger 10 the Deed, ro 


a Recitall ſhall weeks abe ne $900, where not. 
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ed of Grant was ſ h, obliz me ral bs Hxors eju. 7 ah IE 
A de corpore * in uno annuali reddit u de &c. Mere, 2 | ws 
nnatim de mayeriomeo de 7 & obligo manerium meum pre dict. Oligo is a 
ia bona * cat alla in manerio predit .exiften. ad diſtrictionem Per grad word of 
Domini Regis, and the ſame was adjudged a good Grant to Sram, vide 40 


the Land, a that by diſtreſſe of the grantees, and the naming N i 5 
| 373 | is to no purpoſe, for the King is not to have advatitage ot, 4. 
7 6E. 18 Grants 48 | 
em eee certi i Corn & c. to J. by ſüch words Obliga hireder 


x Hatte B. in tivequarters of corn and barley by che ear &c. 
1 A We the Heit of the Grantor had payed it before "the Tent of the 
be was put to anſwer in a uit of annuity bponfuch à naughty 
. zi g. 3 Grants 85. 
1 han Aﬀiſe of a Rent, the Tenant pleaded out of his Fee, he plaintiff 
Tide ſhewed a Deed, which was, Sriant &c: Quod 20 cenzeſſi | P'S 
* beredibus wei teneri J. now plaintiff in &C. ſolvend i de n 
be 2 . ana. quam diu nos tenebimus mantrium | predift. a dſhewed 4 
Rw deſcended to the Tenant, and the Tenaft did demurrẽ upon the 
Title, -and:thre Aſſiſe was awarded, 14 E.2 Grants 92. 
An n Abbge 7 to f. S. unum tftum &. and the Deed was, that pro 
ie tence fone, idem . S. renunciavit totam communiùm quam cum averiir - 
alert tonſnevit c. And it was agreed; that .that deed was not 
N 875 thing againſt 7. S. becauſe be doth not ſay, that he hath 1 re- 
"I oe e ofthe Abbot are in the firſt {eons and the words 
715 in * rex perſon, ſo as it is onely the Deed of the Abbot, 9 H 
tr 
Nes grant of the Reverſions of all Tenants, tam liberorum 
Jun na! 2 4 all everſions of all his Tenants paſſe, as if they had 
" ciall named, T.5.E.\.Grants 68. 
In an Aſtiſe of Rent, the Plaintiff made Title by a Deed, which was, 
by mou ic. we Y. and E. his wife, have bound all our goods and all our 
ar \ which we have inthe Town of B tothe Diſtreſſe of 7. S ard ?. 
Nn, and to the Heirs of 7. to take by the year to them, their heirs and 
up 5, wichour ſaying, ar what Places or day, yet all was good, .3 E.3- 
ei! c 
| In Abbot granted to ö F. a certain Corody and a Liverie everie year 
* benz not naming him, this is good, and 7 & ſhall have an Aſſiſe 
* An bu che AT would not n for 7. S. if his boy had been daß. 


eiskalt 371} T hor ais E * 


646 Grants of common Perſons. 
If the Guardian doth aſſign Dower to the wife by Indenture, aj 
cauſe it is more worth then her Dower, ſhe grants a Ren 
clauſe of Diſtreſſe to the Guardian, untill che full age of the heir, 4 - 
faith, that the heir at his full age (hall alſo diſtrain for that Rent, 49 
39. 4 »owry 55. See there that ſuch Grant of the ſecond Husband, 
wife could not bind the woman. 54 
Aſſiſe of Profits Kc. he ſhewed a Deed by which 7. had pram, 
H. twenty loads of Wood, qu trum predift H had ſiateen 2 x the. 
P. patris mei &c. and although. chat was falſe, yet the Grant 19 
the twenty loads &c. 20 A. 8. A/i/e 217. 
If a man reci: ing that he hach 20 1. of Rent in D grants 100 K 
20 l. where he hath no Rent there, the Grant is void, but if it fag 
ceive the 20 l. his perſon ſhall be charged, 9H 6.53, 7 
A man makes a Leaſe for life rendring Rent, and grants uhr 
Rent to a ſtranger, and dizth, the heir of the Grantor entre! ally. 
his deed confirmeth the ſaid Rent to che Grancee with clauſe of Bi 
reciting the Grant of the Father &c this is a 800 d Rent- charge 
che word Grant, yet the Rent was determined in Law, but not extuilthy +: 
Hill, 14 E:3. Aſvile 109 See 26 if] 38 3 
A Grant to diſtrein for ſo much Rent, is good Rent-chargy, 1:1 
9. 26 Aſſ.38. 5 
Leſſor for 10 years makes another Deed to the Leſſee, re 
Leaſe, and he wills that the Leſſee and his heirs ſhall hold che Land 
life of the Leſſor, ſo that he can nothing claim &. this is good, tte | 
is no word of Grant, or of Confirmation, 7 E.3.9. '. 
If J. . reciting by his Deed, that his name is 1.S. by the a ee 
grants an annuity by the name of T. S. yet this grant is god, 
whole Deed, Perkins 8. & Wy 
But recitall ſhall not hurt a good Grant, as if a woman ate 
her Deed of Grant, that ſhe is a Woman covert with husband, wk 
ſingle woman, yet her Grant is good, 3 E. 3. Itin. Nerth eſtoppell gz 
ſo a falſe recitall ſhall not make good a naughty Deed, as if a Fell me 
vert recite by Deed that ſhe is a Feme ſole &c: 1 H:5 12. vial, . 
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XX. Where a Grant of an Advomſon by him'who 1 is Parſe 
Parſoree is good, 


o | on — 
gg” — 
* ' n 
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Ar Abbot Parſon imparſonee, granted the ſame Church wich tf 
ſent oi the Covent before the Statute of AMA arlebridie td 
ther Abbot with all the Right which he had in the Agony. of th 5 1 
Church, it was holden a good grant, for the Advowſon of the Pan 


whereof he was ſeiſed to his own uſe, 7.16 E. 3. Grants 56. { 1 | 
An Abbor Parſon imparſonee lealeth the Church, an all "" 


— 


Grants of common Perſons, 647 
zun appurtenances, it is good for that of which be was ſeiſed, but the See c. 1. ft 10 
ace doth not paſſe, 17 E. 3 5 l. Granti 57. | * 
ich, if the Templers after appropriation to them made had 99 * 
ed their eſtates to the Hoſpirallers of S. 7obss, yet they ſhould not th reaſen is be- 

+" appropiation for the Templers could nor grant that to make it cauſe none can 


aoapptopriation to another, 3 E.3. 11.Grants 70. mate app 80ris 3 


ation but th? 
SIS "05 : — Rug. 


gr 
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1X I. N here the Grant of th? Parſonege makes the Patronage of 
ie Vicarage to paſſe, where not, and where a Grant of the 
Aduomſom of the Vicarage, is good. 


Nor by the generall Grant of the Church, and of all his Right in 
e Advowſon of the Church, with all the profits and appurtenances 
male by him who is Parſon imparſonee, and ſo ſeiſed of the Parſonage to 
Wpoper uſe, and of the Vicarage as Patron, the Advowſon of the Vica- 
ung ball not paſſe without words, for it is fevered:from the Parſonage, 
dgor.appendant to it, and the Grant ſtands by itſelf for that whereof 
teGrantor was actually ſeiſed, 16 f. 3. Grants 56.17 £.3.51.& 56. 

$ of a Recoverie of a Parſonage, if not that the Title of the Action 
e before the ſeverance of the Vicarage from the Parſonage, 17 E. 3.31. 
Wind therewith agrees Berry, 5 E. 2 2nare impedit 165. i 

| Vide 16 £.3 Ynuare impedit 145. by F arning and Hil: The Ordinary 
annot make a Vicar without the aſſent of the Patron, which implies tlie 
ktronage of the Vicar, is in the Patron of the Parſonage. 


= Forteſcxe faith, that the Advowſon of the Parſonage and Vicarage are 
Ny fall, and each may be granted by it ſelf, and awrit of Right of Ad- 
| 2 lieth of each of them ſeverally, and the one ſhall pay Tithes to 


- 


and (ball have an action againſtthe other, 31 H.6,13. /ndpe-- 
134. alledged, that one ): did recover the Parſonage againſt T: in a 
Im otRipht. of Adrowſon, and afterwards did recover the Vicarage in 
otkeraction againſt the ſame perſon, 5 E. 2: Quate impedit 163 
eo Advowſons of one Church, and the Parſon imparfonee Hath not : 
i. the 'Karape as Patron or Ordinary, but as Patron &c: as Abbot Patron 7 2 ogy 
1 * appropriation &c:5 E :2; Aare impedit 165: 4 good caſe; Vide 77 hs. 
eee impedit 21: 50 E:3.26 and 24 E.3. 2u4>c impedit 22. Where an Abbot who, 
de Advowſon of the Vicarage doth belong to the Parſon: bad an Ad- 
#31 H:6:13: The Vicar is but as ſubſtitute to the Parſon; and his “ PPropriate- 
eat at firſt was onely for the eaſe of the Parſon; ard the chief care ops _ 
lech upon che Parſon, and it belongs to him to ſee: the cure ſer-' tarege endew- 
RR aſofficient. man; and therefore it ſeems rcaſonable, that the Patro- ea, dia pre/cne 
2 C Vickiabado belong to the Parſon, and Hot to the Patron of ts ibe Vicar: gy. 
LPS | fg * ge. 0 "=D 
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Spar 7 8 „e, fo ont. x > bo {5 
\AniagbyB Pine gfants a Parfonage (1aving che Preſentation mol. 
| - rarid e to him and his Heirs) ſo as he and his Heirs: preſent the? 
the Grantee, a Prior and Succeſſors, and ſo fromVicgr to . my 
mitted a good Fine, Fitæ. And fo it ſeems the Vicaridge had pa 
had not been reſerved, 2 H:3.Grants 89, F. N. B. 3 36. 
| BD 10 1 2 | 4-400 
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XXII. Where 4 Grant ſball be good ſor 4 ak 952 
Grantor r bath, an . it ſhall be good for ever, 


A Tote; If Tenant by the Curteſie granteth 'a rent by Fine] 
this Fine ſhall be well executed by Scire facias, if he in te 


hath not defeated it, by entry into che land, whether the ren 
the time of the Tenant by the Curteſie, or otherwiſe „Ce. 318 
60. 
If Tenant for life granteth a Rent-charze! in fee, and cieth 
Reverſion entreth and confirmerh it, with clauſe of Diſtreſſet 
| becauſe the — effect at the time of the Grant, ds 
ted by Judgment before the Confirmation, 14 Af: 4.14 EN 
20 68 = 
| Rus H;7.28. The Confirmation i is good, for that nech * 
dy Entry, or otherwiſe, I may make good by Confirmatiot 1. 5 N 
Hi Hu; . ng. J 19. Ce f part, Aumomes caſe, 147. C: M 
relpecd of the Grantor: the rent is diſtinct by his death: f 
ſtrainor of the Rent be not expreſſed inch Deed, the 0 
a0 enlarges! it, nor made ĩt abſoluto. 
- Grantec/ofa Rent fur term 01 life; 1 phants ebe in fee 
zainſt the Tet-Tenant : if he cannot prove char Eſtate de 
2 {in of him inithe Reverſion, aſter e. 14 Eq. Ae 
44 E. 3.51. 0- Tenant in tail grants a Rent charge in fee to him who 
dtavian Lum- Tight for his Releaſe & c. this is good, and ſhall bind the . Ifſi ; 1 
hard, 6aſc, Charge 7. See of this mitte 21 B. Nl 5. 32 fax E: 1 Ty 
Pn 56 pn 1129 
Tenant in tail of a Reterſiod:; brane it ke with! Warte 
nant attorns, and ſurrendreth unto the Grantee, this is 44D 
ance, and a bar with; Aſſets, 32 rg Diſcos tinuance 44 "i 
Lenant in tail grants an Advow fon, the Church void, * lieh 1 = 
Granteen ſnall have r ——_— e's not the Ifue is Mb 9E 
n _ 18. 


1 
al 
I IF * 
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jt i | XI. M bere Services ſhall paſſe by the Grant of the Rent. 
| FE Fi e the Tenant holdeth by Fealty and Rent and not by Homage, 

*the Fealty (hall paſſe by the grant of the Rent, Perkins 33.44 £:3. 
„ 100 FE th T horp, 29 eAſſ:20. But it is agreed there, that if he reſerve 
&$eniory, the Grantee ſhall have but a Rent-feck, and therewith a- 
? . Lierleton in his Chapter of Rents, and Perksns 23. 


* 


- , - 4 
a 6 - * | 


— — — — 
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IV; Where the Grant of the Patron and Ordinary without 
I \ the Parſon is good, to charge the Church, and where of 
Fr ie Patron and Parſon without the Ordinary, and where 


-._ 
» 


7 


2 Mi , of the Parſon alone. 
607) - 4 To 01.2 
e, that the Patron and Ordinary may charge the Church in perpe- 
Niig in che time of Vacation of the Parſorage, 31 E: 1. Grants 90. 
unity 53. | | x : 
nE Cot B: by Mead and Periam Juſtices, The Parſon with 
WM &conſear'oftheParron and Ordinary, might grant parcell of the Glebe 
ad. co hold of the Parſon, and therby make the Parſonage a Mannor,and 
s chey may charge the Glebe with their common conſent in perpetuity, 
In + Alſo the Church ſhall be well diſcharged by the releaſe of all Annuities 
eto the Patron, &c. P:8 E: 3. Releaſe 57. 15 H: y. 21 H:7.41.7E:3 


C ; 8 bb Parſon and Patron cannot charge the Church without the Ordi- 
- 3 38 E: 3. 5. Charge 5 | 4 \ 
the parſon alone having Quid pro que may well charge the Church Vc. Lis. 347. 


ag, 16 E.;. Annuity 24. ſee 12 H:4.4-8 H:6.23, SE > gone 
& 8. Ifthe Parſon, Patron, and Ordinary ęrant an Annuity, and afterwards ) C. Fi. 300. 
ere nd patron loſe in a Qare Impedit, yet the charge doth re- 
ago, becauſe they had a lawfull poſſeſſion,g H:6 33. 

"RY Bar Chantret Gaich, That if he who recovereth in a are Impedit a- 

Juitthe Patron alone, put out the Incumbent, and he and his new Pre- 

gut an Annuity, and the old Incumbent re-enter, he may well 
4 | LY Wat charge, which Paſton denied, 9 H:6.33. 
N. 1 1 I] 


e XXV. Where 
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XXV. Where the Grant of a Prior, Abbot, Biſhop, or body, 
rate, Oc. is good, without the aſjent of the Covent aft . 
ſi enation, where without the C hapter, Ge. and where Bu 
them, and where not : And where 1t is void by Reſin. 


: 
. 
1 
9771 


tion. \ 3 


Nnuity againſt an Abbot, the Plaintiff counted of the Gum 
predeceſſor, who hath rei gned, and is yet in life, &. The 
dant ſaith, That the Predeceſſor was a Dilapidator, and thereof ni 
by the Monks, and a Suit for deprivation ot lim depending in the * 
he granted the Annuity to the Plaintiff, to maintain him, & c. 1 
he ſaw, that Judgment would paſſe againſt him, he eget Ge. pt up 
on the Demurrer it was adjudged that che Plaintiff ſhould reco fk2g 
E:3.21.Grant: 99. "Fam 

It ſeems by Thirs. That he who hath Sequeſtration of thepwlits of 
the Church by a Writ of execution to the ga upon a Debty 
and before the monies are levied, the Parſon reſignes, & . That be al 
hold the Lands ara: ſt the Succeſſor, for being diſturbed by him, te 
had a Sicut alias to the Biſhop, 13 Hz;4. 20. 9 

An Aſſiſe of Eltovers againſt the Biſhop of Covertry and Lia Te 
tle made by Grant of the Predeceſſor, and Confirmation of thePnotand 
Covent of Ce. he Defendant ſaid, That the Bithop of Corwyucl 
Lichfrild time out of mind, 7c. and at the time of the making, #6 mas 
cholſen by the Prior and the Covent 4e Co. and by the Dean ad Her 
of-Lichfeild, which aſſent is not alledged, Judgment, &. and they were 
at Iſſue, Ile wiio granted was choſen by the Prior and Cove dn, ot 
by both, c. in the time of R. 2. Grant, 164. be 
A Prebendary made a Leaſe for years of a Mannor, the Tenant domi, 

he reſigned. the Leaſe was preſently void. and the Succeſſor dt 
rent which was due during the Term, 11 H:4.16, 86205 

If a Parſon ſoly grants a Rent · charge, and reſignes, the Gebe a at 
be charged for ſuch charge, is good, but during the time that be is bur 
and not during his life, Pe-+inzs 7. If a Dean grant a Rent-charꝶ in 
of the Land which he holdeth in Common with the Chapter, bn 
to charge him and his beaſts with diſtreſſe, but not the beaſts of 
ter, 0%. If an Abbor charge by Fine, and is depoſed, yet the 
ſhall be charged, no: it he charge by Deed, Perkins 7. although cha de 
Died de enrolled, 13 E:. ſtin (ornub Abbe. 23. "i 

But ſee 5 E: 6. Dyer 69. If a Parſon make a Leaſe for vears, or g 
Rent-charz2 to begin after his death, if the Patron, Ordina "Wi 
firm it, it ihall bind the Succeſſor, vi: 19 Elix Dyer 357. 4c Ard fe 
E:3.30.16 E:3. Ammity 24. C. Lin; 43. If the Parſon with the Alen 
the Ordinary grant Annuity, and have 2d pro quo, in confideraun , 
it, it ſhall bind che Succeſſor of the Parſon, though the & * 
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conſent to it. 
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Perſons, 


IVI. Where 4 Grant of Annuity or Rent ſhall be ſevered by 

tze words , Percipienduin, and where by the firſtwords 

' inthe Deed; And where parcell of the Land ſhall be diſe 
3 charged, by words ſubſequent, or by recital, 


4 
— ba wee 


* Grants of commmon 


on debate betwizt a Prior and Abbot for two Churches, Compoſi- 
don was made by tte Ordinary the Biſhop, chat the Abbot ſhould 
the Churches, anc! ſnould grant unto the Prior four marks Annuity 
ne Church, and two wacks for the other, ail which was accorded 
with the 2 Tent of tlie Covent. The Prior brouglu Annuity as of 
far pounds of Arcnuity, and the Dꝛed was to take four marks for one 
Church, and two tor che other: and yet it was well brought, for being 
pon one Deed, it is but as one entire Annuity : As if A: grant B. an An- 
y of twenty ſhillings, to take ten ſhillings , of ſucha Mannor, and 
taſbilings of ſuch a Mannor, yet this is but one Annuity, and ſhall be de- 
midedby one Writ, 29 E:3.51. Grants 1071. | 
Mlle of a rent, the Plaintiff claimed it as a Rent-charge, and ſhewed a 
Deed, which was, That J. S. granted unto the Plaintiff twenty ſhillings 
erent to take in his Mannor of A. ſo much by the hand of one Tenant, 
ul ſo much by the hand of another, and this was found, and that the Te- 
tants were Tenants at Will; and at laſt Judgment was given for the Plain- 
lift, as of one rent iſſuing out of the Mannor by the Premiſſes of the Deed. 
15 E:3.Chargeg.15. Aſ:1 I. | 
But ſee opinion contrary to that 7 E:3.9. Where a man granted a rent 
Ibis Mannor of D. to take ſo much by the hand of ſuch a Tenant; and 
bmuch by the hand of ſuch, that now the Mannor is not charged, but 
WTenants ſhall be diſtrained wich Attornment. As a grant of a Rent in 
WMannor to take in ſuch an acre of Meadow, nothing ſhall be charged 
kit the Meadow, which was agreed, where 1 grant a rent without limi- 
'Elate, this is for life, but if he ſay further to take for ten years, he 

un det an Eſtate for years, & c. vf: 5 E: 3. 66. Aſſiſe 132. 


. 
{that acre doth remain charged with Attornment of ;. and ſoa Rent- 
Mie made a Rent charge, A. 1 E: 21. and 27 Af: 169. 

Mathis word Perc ipiend. and how the Charge is limited by it ſee 9 H 

fand 50 Annuity 4, and 5. 

un grants a Rent to husband and wife of four pounds, and if ſhe 
e that ſhe ſhall have forty Je it was adjudged, if fhe do 
e ſhe ſhall have alſo 4. pounds, becauſe there is no Negative word, 


ede ſhall have forty ſhillings and no more, and that the remnant ſhall 


* Uſe, 13: Aſſſe 143. 


1 
*; 


Oooo 2 15 HF. 


o® 2 
t 


grants a rent out of an acre of land in the Tenure of B: to take . e 1 part, 
ad bis Heirs with diſtreſſe, in his Mannor of D: and adjudged that ti cafe. 
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15 H.7.14. Three Coparceners make partition, one Grants a Renew #4 
the other two for equality of partition, this Rent is in the natakeglc @ k 
pircenary, and if one dye the Rent ſhall not furvive,vi:2 Hz7s.C. 
g. acc. 

Where a Rent is aſſigned to two Parceners, by the third Coparce 
equality of Partition, &c. ſo much to one, and ſo much to the 
it is but ane Rent, and one Writ lieth for the rwo againſt che il 
cener for the w ole Rent, 29 A: 23. Partition 12. 

Vi. 29 eA(ſ:}eqnder in Ation 1B.ac. 38 E:3.26.C:5.part 8. 1 

parceners make a Feoffment, rendring Rent to them and the 15 
their ſeverall Heirs ſnall inherit becauſe their Right is levergl I. 0 | 
one Rent. 1 


—— 
9 


XXVII. Where by Grant of Land or other things, ib . 
ſhall have many things, advantages, and dhe ? 
are imphed in the Grant. ts 


Ote, the Law is Quando 9#%4 aliquid conredit, me 0 u 
videt ur ſine quo res ipſa efſe non poteſt, t. E. 1. Grant 41 
If a man grant to me to convey a Conduit Pipe throughh 5 Cl 
Hite H.8.15 if afcerwards it be ſtopped, 1 may well dig the land to 9 , Ahn 
* cn e jt be not expreſſed in the Grant, for otherwiſe he cannot þ " 1 
2 8 of the Grant, 9 E:4. 35. Alion upon the caſe 18. 4 i 
So by grant of Trees, &c. it is implied in the Grant that 
upon. the land with Carts, &c, to carry them away, bat ce 
matter ſhall not be implied but for neceſſity, and that to d 
out great damage to the other. As a man ſells me all the 
Pond, I cannot dig the land to take them, becauſe there is an0 ie 
to take them, ſo no neceſſity. Alſo if he grant me Trees wee 
cut without falling upon h.s houſe, ſuch cutting is not lawfull. 
grant me liberty to dig in all his lands, Lcannot dig under bis 
it fall, c>c.per Perſey ; & Kniver ſaid) be contrary in the laſt ei 
the Fiſh it was ad judged 15 Perſey ſaid. M:2.R:2 Bar 237. 
If a man be ſeiſed of a Mannor with an Advowſon ppt 
grants over i an acre & advocationem Ecele e, or una cn 116 
Eccleſiz, the Advowſon pi ſſeth as appendant to the acre, 1 10 5 
88. So of a Grant of a Rent parcell of a Mannor to which, 10 A 
30. 
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Grantee of Common, #bicurgue averia of the Grantor j af 1. Ef 
kae Common, where the beaſts of the Grantor were put! * wo” 

after the Grant, although that now te hath no beaſts, 9 

11. E. 3. Common 10. That ſuch, a Grant ſhall be taken as it bu hi 

be put in execution. 


en of onen Feyſon. 
be _ not paſſe hy Grant of all my Annuities in N. by 


5 | | 1 ce Wood except forty of the beſt Oakes, at the election of 
Nato take and carry away within two years; Now if the Gran- 
12 1 jot in convenient time, and upon requeſt to him made elect them, 
alte way we ll a ppbint them, and cut them d ow for him; A. 44. 
IF mo E:3.28.4cc. 
2 rants to me to be acquitted again N. end bis Heirs of Ser- 
| 1 acquit me againſt the wife of K. Tenant in Done oy — 


31 E:1, Ales 35. 
. 


52 
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Ryu, here a Grant hal! be 155 eien to [OI Land „Ce. 
TF 8 what words, and where to charge bis Ieheritance 
2 perſon, or the Inheritance of 4 A 23-2450 


| . 


Tow That he who is not a&ually ſeiſed in ofſeſ ion or N 
\axnever charge the land: And therefore he who acknowledgeth 
ue, dad retakes it by a render, cannot by that render change the 
Mad E:3.14.Fines 83. 2 E:3.8. 
Mo the' Cotuſee cannot reſerve a rent upon the rendes of the 
1 E 3.6. which is not Law ; But the Conuſee by Pine may well 
& Wnt a rent to the Conuſor by the ſame, & c. for the Fine doth ſuppoſe 
e p ſeiſed before, 4E. 3.41.19 E 4. 2. and 19. vi. 19 f: + 2. +: 175 
bor of Morton and Prior of 85»ghams Cale; 
2 ſo the Feoffet by Ind enture where the Feoffor reſerves rent; may 0 — 12 
put by the ſame Deed, that the Grantor ſhall diſtrain, yet the Feoſfoe of > pot ef 
fr Eleiſed it the time; 7 E 3.19. P., ior of Bing" 
. man grant a rent out of the Mannor of: D. whereof he hath bams caſe. 
ir the time, this is void, 14 E. 4.31. 10 E. 3.49.a|thougb he pur. 
be Mannor afterwards, otherwiſe if ſuch a charge de by Fine; Per. 
Fitz:t.Efto pet Io. acc. If the beaſts oftho Graritor come * 
the Gramtee may d ſtrain them, by Horton, 
ww ith, "That apud, iu, and ve, ae eee ee charge ® 
* 10 dz Ale! 22. Pur tition 13. | 
p N zith Haſſey, 1g £:4 8. But he faith; That (pro) ies tewüeeb 
wa 1, 64 chanGwies agrees Schdrd. in the Caſe before: Avif] - 
at} 6. twenty ſhillings of rent pro ſuch land, it i ho Rent: thurhe/! foul 
7 
| i wotd (ofpnd) ſee gr E Ns. 
ut 84 44 15 E. ( harge 9. 7 BI a0 1 och vat : 
4 5 word (ar) 215 766 De moliudi © Ut bon 0111 
Midiend. de me & herb, menacharhi of me; c. Gabat, 
weden i chi &$6E:3 x8) Me abril Ste mot ol 


7 £113 ih ee 
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N PN charged by a Grant to diſtrain, ꝗ H: & 9. 26 k 
- i it . « 4 „ 
en, . eas grants a Rent iſſu ing out of ſuch an Ox-gang of lind 
Butts ceſe 4c. „ by the Tenant, with clauſe of Diſtreſſe «l{cwbere, yet the Ox 
is charged,2 E:. 21.5 E. 3. CG. 1% 9 . 1,1, 8 
Oblige terrat in B. ad dißriſtianem pro, &. 1s a good charge 
44. Avowry 165. . 285 1 "= 
So C onceſſi teners I. S. in, & e. 29 E;3-4/:366. „ 
A Feoffment made, untill the Feaffee levieth ſo much mam 
and he ſhall retain the land for the charges. _ 1: _— 
A man grants the Services of B: his Tenant, with Diſtreſſe ery 
yet after Seiſin the Tenancy is charged. And fo ſha!l the 6h 
brought. 2 E. 2. A/.1 60. * 
7:.19E.44 Alſo s Grant to charge land, c. ought to refer to certainlud plce, MW. 
Brian. and thing, c. As if a man grant me Common, and doth notfylapia i © 


place, & c. it is void, 9 H:6.3 9 But a grant of Common bim 1 


jerint, is good, 9 H: 6.9. and 36. But he who claims ſuch Canna a 
to alledge in ſact, that the Cattell of the Grantor were den 5 
the land, whercof,&c. at the time of the Grant, or before, un 
therefore becauſe he did not do ſo, a Repleader was aw 
dict, 9 H:6. 36. Lepleader 8. 1 e 

Grartet of: ortain land; & c. cum communia in Brumi #0 (ri, Fe 
brought ao Ailife as oi Comman in groſſe, and took nothing, H 
of the noncertainty, 15 E:3. Ae 111. «5 4/5. 1 

A man grants Common infre metus bond in ſuch 2 l L * 
the opinion ef Hi, none of lus ſeyerail lands (hill be c hd i 
generall-gravt, if he hathothet lands uſed as Common, 1 MY On 
12 14 A (£i ) (1 9242 387i 1 {ORR 
A Grant ofa Rent ſhall be good to cha:ge the perſon Maid 
miſſes of the Deed is a perſect Grant, and the perciprend, da end 
land, ot another thiog chic the G:ancor canuot charge: / nen Fthe 
grant £0j me ſuch great; pep. of ſuch.'« Mannor, Lak Ar! 
mentz&y: where in truth qje hath no ſuch, ec. his per ſon (hal dehnt the 
So if he recite thai. . ha Tenant doch pay him tweuty A OR ; 1 
num rent. and hegrants to me ten ſhillings percipiend. of I. u. 
truth he hath n ſuch Rent, his perſon ſhall he charged ; and I 
ſuch a Rent, it ſhall be a Rent; ſeckt with che Attornment of I. K 8 


% 


. 
. 
4: . 
2 


4 


4 


grant to me ten mulinꝶ of tha ſuid taenty ſhillihgs, wbere be a 

ſuch. cha is yoid! ie 9 H:, 4nd 53; Auna gs; ff! 1, 
Partition being made betwet n Parceners,; where the one d FT ihe 
and her husband for equality ot partition doth grant a rent to ²‚⁰‚n 
this is poo and ſhall —— and Inheritance of, the uin 
para being x ass, 1p arkition aa. ;: ++ OT | f th 
11+ Ifearnogn: df a \MynnorigrantapReot-charge out-of e 
viſe, that the Grantee ſhall not charge the Mannor, the am 


LY 


7 
7 
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©.» Grantr of common Peyſons. 655 
«be may charge the Perſon, but ifthe Prov3 be that he ſhall not charge 
+. narcell of the Mannor, it is a void Provi/o. ee | 
eis. If a Rent be granted out of a Mannour percipiend. in 20 
er, this limitation doth" not diſcharge the Mannour: ſo if the 
Wan were out of 20 acres, Proviſo that he ſhall not diftrain in 10 acres,” 
1 7 . that he ſhall not charge the Mannor, nor any thing 
War thermenty acres onely of the Demeans, the ſame is void; for where 
Manour is diſcharged, the demeans alſo are diſcharged, vide Plem: 
itt. 229 cc. i * 
is unt grant unto bis Lord to pay bim twenty pounds for re- 
n ie hall be due, & ©. this is good to charge the Tenancy, 3 E: 


$ 
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1X1 X. Where a Grant of 4 Rent to him who is Tenant of the 
Land is good ; and where he ſhall take it by way of Grant, and 


— _—— 


- 


© where he may grant the ſum: Rent over. 


"BA Woman ſeiſed of Land charged with a certain Rent, took husband, 
ad had iſſue two ſonnes, the Husband purchaſed che Rent in Fee, 
—Mpranted it tothe younger ſonne in Tail, and the opinion of Chantre/ 
Herle (as Fitzh. abridgech the Caſe) was, that the Grant was not 
ad, becauſe he was entitled to the Freehold of the Land at the time of 
purcha ſe, and hehimſelf was never actually ſeiſed of the Rent, and ſaid 
not a Seiſin of which the wife ſhould be endowed, but had ſuch a 
bereof à Formedon in the Reve rter would lye for the Donor, if 
oe were ſuch, and if he had purchaſed the ſame Rent before the 
rage, the Grant had been good, becauſe ir was once executed 
aol dy an actuall Seiſin by Chaxtrell, 3 E.3.16.Formedon. 42. 
the Lord grant his Seignorie to the Tenant, and a ſtranger, yet it 
rare dy way of extinguiſhment for one inoiety, by Perkins 18. 
a Mt agrees Lirtleron,. 34 4.6.41. and Tel verten here faith, 
"IM all $extin& 4A EM i 
Aultuo Joint: tenants are, the Lord grants his Seignorie to one 
i ſhall enure by way of Grant for the whole, by Perkins, 
5 Grane of a Rent-charge, where he was once ſcifed of it, 5 E. 


. 
3 


* 4 of a Rent · Charge may well grant it over before actuall 
4d 3. 

"poop vain oy the Feoffee of T. who granted it, he did 
gland of the Father of the Plaintiff who was grantee for life, 
Santo his Feoffor' who granted it, and the Aſſiſe awarded, 
mis Tenant at the time, B ſuch a Grant was not good by the 

opinion 


0 


656 i" ran common Pegſont. 
wo opinionthens. 4. . A Kuen 42 . 184. Littleton cg 
* FE 37. q 2 2 +27 ot "a 
| 0 B16 * 
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x XX Where the Grant of a Rent ſhall be e 127 thi 
mation after, or a and. where the con Irmg iow, 
make a 4 new grant. 


| "ral 
« 023 ti 
: Man makes a Leaſe for life rendridg R Rent, and grantsow rh 62 
As. take a Lenant for life, and dieth, the Tenant dieth,t 
and confirms the Grant of his Father, with clauſe of e 
14 E:3. A. 109. 14 Aſ:14.26: 40.38. Aſviſe 241, 
A man reciting a Grant of his Father of ſuch a Rent to 
confirms it, and further if the ſaid Rent be behind he grant vt 
fame Deed that he may diſtrain 8c. this is good, and M 
Aſliſe of che Rent upon it, without ſhewing the Deed off 
E.3: Monſtrens de faits 170, - 5 . 1 
A woman ſeiſed of a Rent- ſervice grants it over, and G 
turnement, the Tenants deliver a pa vn unto the Grantee hj 10 
turnement, the heir doth releaſe to the Grantee all his. N. oh 
that matter, and Seiſin and diſſeifr in found, the Grantee dj dn n 
Aſſiſe againſt hit who releaſed &c,16 £.3.0A(: 74, If ben bebe 
at the time, the Releaſe is worth nothing by Littleton, 15 
A man granted aRent to P: for term of life out of 
remainder to R. for life, and afterwards releaſed all his Ry 
Rent to R.&6,Et þ contigerit ditum redditum cc. bem: 
E. Hered: & aſſignatis [#11 diſtringere in territ predilt. c 
that this is a good Fee by the laſt clauſe to diſtrein to himan Ih 
though! it be by another Deed; and although there was no x | 
before this Releaſe &c.8 H:4: 18: Releaſe 19. 3d all 1 
Note, Liitletos holdeth the contrary of ſuch Confirms 100 hee UE" 
Rent was not before Confirmation, and faid, there was no d ference 
tween Releaſe and Confirmation, as to tliat intent. N wh L 
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Benign” IV her? by 515 of one Executor Aga 70 
Ans and in his co. Execulors, and where ont l 5 * 

| an 10 1Þe e bis Co- Executor. ms 4- 
84 


And M. Executors of the ** of aSt 1 012 

ecution &c: and T. granted his eſtate to e dacdand \c 
CEEitecutiiy' and died, the Husband granted all his . * 
afterwards the husband and the wife of their eſtate made an inden, 


Grants of common Perſons. 

3: a6d delivered him the Statute, but not Seiſin &c all this matter 
and. and B. entred upon H: claiming ſuch eſtate, and that others 
ents of the Freehold not named & c: and it was adjuoged that H: 
untiff ſhall recover; for when B. doth enter without Title he ſhal 
wTenant by Diſſeiſin againſt the diſſeiſee &c. 42 E. 3. 9. Aſi/e 130. | 
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III. Where the Grant of a Rent, the Remainder to another 
in Fee out of Land & c. is good, n here 4 Grant to two the 


©» Remainder 10 one of them. 


| Man grants a Rent out of Land, the remainder over &c: and good, 
adafterwards releaſcth in Fee, all is good, 8 H.4.18.Releaſe 19. 
Is faid that a Remainder may be well granted over of a Rent, which 
e before, becauſe all as one Grant, but a Reverſion of ſuch a new 
xannor be granted over, becauſe he hath not ſuch reverſion, 15 Cr ac, 
Matt was granted out of Land to two. and to the Heirs of one of them, 
od, Quere if he which hath the Fee may grant it over living the 
ber; E:3.12: Aſss/e 171: the ſame Caſe, 3 4 7:0. 184: 
Nemainder to the Donee in Tail ſhall not veſt untill the Tail be end- 
and therefore the ſiſter of the half blood ſhall have it, and not the 
tle of the ſpeciall iſſue, who was ſeiſed, 37 A. 4:7 H: 4:23: 
ee 11 E:2:Fines 123: That a Remainder may be well of a Rent which 
Woot, but the ſame ſhall not commence by Fine: 
be Remainder to the right heirs of a ſtranger, and where the youn- 
schall have the Remainder as right heir, before the iſſue of the el- 
n, who dieth before it falleth, See 7 H:4: 7: Av rie 49. 
un grants to another to be meaſurer of his Land, and by the ſame 
Wprants the ſame Office to another to occupie after the death of the 
atee, this is good, and yet there was no ſuch Office nor grant 


o ire, 30 44. Grant. 41. 
72 wh, * 
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am where Grant mall be determined by the act of the Grantor, or 


7 4 lis pleaſure, altbowgh it be eſtate of Free- hold, and Where at the 
jr Meaſure of the Grantee, although it was of an eſtate of inheritance. 


[ . 

* My granted Land to T, for life dummodo ſolvat 12 Marks per an- 
eo che Leſſor, and bringeth an Aſſiſe of the Rent, yet this Free- 
_—Rermined at the will of the Leſſee, eAf/e 172. | 
Kot Rent granted untill the grantor pay him 10 marks ceſt, is 
—cenditionall, but if the grant be untill thegrantee hath levied 10 
es dar a leaſe for five years, 33 E. 3. Aſſiſe 327. and 33. A. 


658 Grants of common Perſons, © 
15. verd ict 42, But ſee there, that ſuch condition ſound by vet 
though it was for an Infant, where the Deed was an abſolute 
life, was holden of no effect, but the Aſſiſe remained to inquizg 
was a deed of it, 7 
A man grants a Rent to his Son out of ſuch Land, and dieth a 
deſcends to the Son, who brought Debt againſt the Execute 
his Father, and well, for it was at his Election to have it a Rem 
nuity, 45 F. 3. Cxecutors 71. 3 
The Diſſeiſee accepted the Land upon an agreement in the Co 
on condition that the diſſeiſor be bound to him in a Recognilangey 
being pendant the Aſſiſe did abate it, if not that the diſſeiſory 
for the Condition broken, and had re entred in fact, 1a 
fiſe 163. ow 
A Feoffment made to the wife, the Husband being be 
utterly defeated, and deveſted by the diſagreement of the 
return and refuſall to take the Profits, Perkins g. 15 £.4:1,by tink 
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XXXIV. Where a Grant of the Leſſor during the Tmu(tmlli 
good, Sc. Where not. | "> 8 1 

IN Waſt by an Abbot for cutting down of Trees againſt a 0 

of the Leaſe of M. his Predeceſſor, the Defendant ſaid, du 
Predeceſſor gave the ſaid Trees to a ſtranger, for which the u 
cut them down, and delivered them to the Grantee, and ow * 
cea no Plea by the Court, for. the Grant is nothin worth, i the ki 
ceſſor had not cut them down, or commanded the Tam Wen. - 
down, alſo if he plead the commandement, he ought roller wenn * 
executed in the life of the Grantor, otherwiſe it will nat lee, MRA 
46.Waſt 53, © 17 0 
If the Leſſor command his Leſſee for life to di gravell & thus 15 Tie 
and he ſhall have Waſt for the digging, notwit ſtanding the Omi ! 
dement, for he himſelf had nothing to do in the Land, dag 
of the Leſſor; but Bryan ſaid, that ſuch Command to fell tres, hull 
good, for the Trees do belong unto him, 2 H. 9.14. 11 HN. 
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XXXV. Where the Grant of the bn:bad and wife during the Cn 4 
Hall bind the wife aſter by the Deed. and where they nt * 
by Fine, and where it is void again the wife. 7 
F Guardian aſſigns Dower to a woman now Covert, by 116 
4 and che husband and wife grant to him a Rent out of che fm 
And it was adjudged, it ſhall not biadthe wife, becauſe it is nt 


 Grantsof common Perſous. 
the Deed, that the land is more worth than her Dower,and that 
rent 1s granted for equality, 17 E:3.9.eAvowry gy. 
man acknowledgeth a Statute unto husband and wife, who render 
Aen. and it was not recovered, becauſe the wife ſhall not be 
del in ſuch Fine, 5 E: 3. 24. Fines 45, | 
eb band and wife having a uſe of an Advowſon in the right of the 
% % well ou the ſame, but it ſhall not bind the wife after the 
uk ofthe Husband, 6 H: 7, 3,Grants 39 | 
| "og re hu: band and wife, Leſſees by Indenture, make a Cove- 
tioachiag.their Eſtate which doth not bind the perſon, nor the Inhe- 
wot che wife, but onely the land leaſed, cc. the ſame ſhall bind the _ 
ealag to the Leaſe after the death of the husband, as a Covenant 
went for the land, and to double the rent for default of payment, 
Ni Covenant that they pay twenty pounds upon a paine, &c. or 
eleſſor ſhall have ſuch aſſurances for the rent as he will deviſe, or 
bal diſtrain in the land of the wife, and the like, ſhall not bind 
3 en eaſter the death of the husband 45 E: 3.31. 
us covenants with the husband and wife that he will levy a fine to 
Wn, and they covenant by the fame Deed to render back the land to 
whe. the ame ſhall not bind the wife,15 E:4.29. vi. 44 E:3.33. 
band and wife Lords in the right of che wife, upon compoſition 
ie Tenant, change the Services for Rent, or other Services, this is 
A decaaſe the wife hath 2 nid pro quo, to E. 3.23. 


— — — — 


ui. , a Grant of Aunuity made by two ſhall be one Grant, 


unity againſt R: the Arrearages of an Annuity by him granted 
go the Defendant for life, and ſhewed the Deed, which was, That 
VF. bind themſelves untill promoted unto a Benefice: And the 
Avis, Obligamus nos C utrumq ue noſtrum, and doth not ſay, ia ſoli- 
ll ws good againſt R. alone, and at laſt iſſue was taken upon the 


dach of the Bene fice. 


. 


| 
1 
184 


— — , 


hal 
88 IINVII. where a Grant of the Lord ſha'l change the Services in him 


ud ihe Tenant, and part ſhall be new Services, and where he may 
75 to meke another thing for it. 
: NN 


*Lord grants unto his Tenant for his eaſe, he ſhall do his Suit 
Ks due a: his Court of C: at the Court of B: this is a good ex- 
Mite Tenant, but by that the Suit at the Court of C. is not de- 
3:2, Action [ur Statute 24. So Berry ſaith there, if upon a- 
luke two ſhillings per annum, for my Suit there, and be ſei- 


Pppp 2 ſed 


Grants of common Perſons 
ſed of the ſame rent tor forty years, yet the Suit is not gone, hy 
have it again when 1 pleaſe. | * - (2008 

A Seigniory diſcends to two Parceners, which take husbands/ 6 Mi 
iſſue, and dieth, and upon compoſition between her Hub pliÞ. 
Son, the other Parcener and het Hu- band, and the Tenant, the 
are changed of pait for ocher Services, and in part for rent, and g 
aſſigned co the Tenant by the Curteſie his Iſſue, and to the other 
ner, aad now a Coſin and Heir to the Iſſue of one Parcener, andy 
the other Parcener make entire Avowry for the whole, and poot:1 
after the Plaintiff did demur, becauſe they did not a l-dpe Send 
new Services, which were in lieu of the others, and did not ben 
Tenure, for which the Heir ought to alledge Seiſin of them, 7, 
quere TO-E:3.eAvoWry 238. e 
Avowry upon a Prior for a hundred ſhillings for relief; f ü 
the Predeceſſor held of the Anceſtor of the Avowant by Kuh ern 
and upon debate he upon the aſſent of the Covent granted vH byt 
ſame Services, and further to pay a hundred ſhillings for tea we 
voidance, and levied Seiſin &c- and good, yet there was no'tuk off 
ſtreſs in the pecialty, for it ſhall be intended Service, &, EN 
very 124. x 
The Lord confirmes the Eſtate of his Tenint to hold by Un 
Pepper for all Services, Pro ſervitio & homagio ſue, and grants ner 
Se gniory, the Grantee cannot avow for fealty: Ir was ſuch dn 
Homage liet h in privity. Alſo Wilby ſaich, Tha: he ſhall not avon fore 
leſſer Services reſerved,26 E:3 16. Avowry 246. 


See a good caſe, 14 H: 4.18. That this is good, although the Ten 
had nothing at the time. | 
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| and Hundred. 1. 


SÞ|L& 


1. What things may be enquired of in the Leet. 


IN. Leet, a man ſhall enquire of Paines, and of thoſe who are put in 
| [ Decineys, and that cannot be in the Sheriffs turn, 18 H:6. 13. Leet 


— 


The not uſing of Faires or Markets, according to the Grants of the 
Lag dc. ſhall be enquired of before Juftices in Eyre, or in the Sheriffs 
Tarn,22 H:6 14 Action upon the caſe 11. 

All Felonies and petit Treaſons which were at the Common Law, are in- 
Quirable in che Leet, or-in the Sheriffs Turn, but of the death ofa man, 
7H 6.13. by Cotte/more, Leet 10 22 E:4.22.41.Afſ: 30. Where the Lord 
and Stew ai d of a Leet were amerced for inquirage of the death of a man. 

Felony given by Stature which was not at the Common Law, is not in- 
quirablc in a Leet, but where the thing done was at the Common Law, 
an greater puniſhment is given by Statute, ſuch thing ſhall be enquired 
of in the Leet, as it was at the Common Law: As the killing of his Ma- 
ler ſhall be enquired of as Felony, and Rape, as Treſpaſſe, for the King 
kmſelfrannor uſe a Leet otherwiſe then it hath been uſed, nor by the 
lame reaſon grant to another to uſe it otherwiſe, 8 H:7.4 Leet 3. 

A man was amerced in a Leet for not cleanſing his Ditch; and. it was 
lo awirded that he ſhould be diſtrained to amend it aſter, and upon de- 
ian be Lord ſhuld avow for that pain ſo ſet : 29 E. 3. 36. 

He who bath a Ferry is bound to uphold it, ſerve it, and repair it, and 
m — the Sheriffs Turn, or before Juſtices in £yxe, by New- 
1 1 17:6.14. 

Ide property of a Chattell preſented in the Leet or Hundred, by pre- 

«pun, 39 E: 3.35. . 

e the Statute de vi F ranciplegio An. 18 E. 2. Raſſall Leet 1. Of Ap- 
fel according ro the Statute, ,24 H: 8. cap: 13. and I, and 2 Phil. &. Ma. 
t. Of Apprentices 7 H: 4. cap. 1 7. Arti ficers, As. 2E. 6 cap: 6. Of Shoo- 
Malers, Tanners, & c. 4»: 2 E. G. cap:g. Croſs-bowes,, An: 33 H: 8. cap: G. 
Cones, An: 24 H:8.cep:10.Fiſh, Ax: 1 Elixicap: 8. High-waies, 2, and 3;. 
Pil:and Mar;cap:6, Hunters, 14 H:8 64:11 Maſters 4. 


II. Tier | 


Leet. 


II. The Order of the Leet, and when it ſbull be holdem, and wh, 
ſhall be ſworn there, and of two manners of Leets, * 


Leet may be well holder, at any place within the Precin& of t 
A view, &c. But a Court Baron ſhall be holden in a plate certain, by 


Brian, 8 H:. 4. Leet 4. 


Generall Leet which was by the Common Law, ſhall be holden tum 


every year, by Portington,18 H:6.12.Leet 1. But Brian faich, Thay the 
Leet ſhall be holden but once in the year, by the Statute of Mag, Chu. 
ta, 8 H:. 4. a 

Suit at the Leet is for cauſe of Reſiancy, and that ſhall not be amy 
Leets, but well at the Leet and Torn of the Sheriff, for there many thing 
are enquired of for default of the Leet 18 H:. 13. | 

My Feoffee of parcell of my Mannor, yet ſhall do Suit at my Lea ln. 
den within the ſame Mannor, by Srexe,,qo E:3.19. 50 

Note, if a man hath a Leet which hath been holden at a duy a. if 
he will change the day, and hold it at anotber, this is void, ani v 
warrant; Otherwiſe it is of a Court Baron, as it is ſaid, 38 N. 
Teet 2. | | 

Note, by theopinion of the whole Coutt, that every man ſhal beinſome 
Leet, and ought to come thither by reaſon of Refiancy, as wellthe St» 
vant as the Maſter, &c. 2 H:4. 16. Leet 3.18 H:6.12. 

Newton faith, If a man be riding where the Leet is holding, the S. 
ward for want of jurors may compell him to be one of the Jury ther, 7 
H:6.13.3 H:7.4. But by Thorp in a Leet and Hundred, rd hall 
make the Freeholders to be ſworn, notwithſtanding the Statuts ei Marl. 
bridge, cap: 2 2.39 E:. 35. Leet 6. but ſee 44 E: 3. The Lord ofa ſhall 
cauſe the Suitors to be of the Jury, which ſhall not be in a Hundi pw! 
nota, 44 E:3.19. 

In a Leet or Hundred, if a man will not beſworn, he ſhalthe fined, 
and the Lord may impriſon bim untill be hath paid his Fine, and heal 
be amerced and diſtrained for the Amercement, 3 H:6. Leet 11. 

The Prior of S. who dwelt within the Leet of the Abbot of Ramſey, bl 
preſcribe to be warned tothe Leet by fifteen daies, to ſit there with 
Steward, and to have the Fines and Amercements of his Servants 
Tenants within the ſame Leet, Note there, that the Abbot did claim 
by Preſcription to hold a Leet once a year, f at the time of EH fach! 
day, &c. A: 38 H. 6. 16. Action npon tbe caſe 15. - | 

If be ſeiſed of the appearance of one at my Leet, altbough that 11 


right he is to be attendant at another Leet, this Se iſin doth»give me Time 
in a Ozowarranto, H. 32. E:3, Avowry 112. and Hr10BE:3.8 , 


by Stone 4E: 3. 31. | The 
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Leet. 


he who bath not a Mannor may well have a Leet there, and ſhall enquire 


Naſances, &c. but ſhal not meddle with no Waſte in the Mannor, 4 E: 3. 


26.44. 
| ek. of the Lord ſhall do Suit at the Leet, notwithſtanding the 


View, for the Lord cannot diſcharge him from the Law, &c. 7 E: 2. - 
un 11. And ſee the contrary ad judged, 8 E:2.Avowry 112. and that 


Proomnibsas ſervitiis, ſectis, &ꝙ demandis. 


— 
* 


a. Aces, 


* 


17l. The Authority of the Steward, and of the Lord of the Eee, 
or of the Reſeants, 


| Eplevin of Goods, the Defendant did ayow as Lord of ſuch a Man- 
Vor, where he had a Leet, &c. becauſe that che Plaintiff had ſtollen 
n, and driven them through the Town, and Hue and Cry being rai- 
upon him, he waived them, and fled to the Church: And it was hol- 
een no plea for the Plaintiff, to claim property, without anſwering to the 
mavingas before, 29 f5:3. 38. Avowry 25 3. | 
The Lord of a Leet may imprifon him who will not be ſworn, untill he 
pay a Fine, and amerce him, and diſtrain for the Amercements, M. 31 
Hes. Lett 11. 
A Tythingman who will not preſent, may be amerced by the Steward 


lyuſage,c*c, and the Suitors may be amerced by him, for not doing of 


iſerred by the Suitors. 10 H:6.7. Ley 5- 


ecale ac 4 Eliz: Dyer 21 L. ac. 
Nate, the Tenants in a Leet may make By-lawes by aſſent amongſt 
mes, and che ſame ſhall bind them: As that he who puts his Cat- 


ul upon the Common before ſuch a day ſball forfeit, c. Alſo the Lord 
ny preſcribe to have a certain ſumme of money for every Fray 
ofthed, and to diftrain for the fame, and to ſell the Diſtreſfe, A. 


Wi tron 67, 
my may Strain for a thing done in the Leet in the High. way, 
1 Aber 232. 


. tz 1h : 


IV. How 


The Lord of a Mannor may well have a Leet within bis Mannor : S0. 


Deed of Feoffment be to hold quit {for every manner of Demand and 


ball be diſcbarged of Suit at the Leet by ſuch Feoffment of the Lord, 


tir Suit, by Newton: But Channtret faid, The Amercement mutt be 


CB.parr 38.Greſters caſe, ac. 10 E:3.8. Avowry 155, C.11 part 43. God-- 


663 


664 1 


IV. How the Amercements ts forfited ſhall be levied, and wha 
be cauſes to amerce, & c. 1 1 


Ne 7: was amerced by the preſentment of the chief Pledges, forthe | 

he had kept with him one : above year and a day, who was t 

ut into the Decenery. this was holden a good cauſe, and the Amens 
ment well levied upon the Beaſts of others taken in the laud of J. d 

his Cuſtody, A. 41 f. 3 26 Avowry 65 See there he ougtt to 
tinually within the View for a year and a day. | 

See that for an Amercement in a Leet, the Lord may diſtrain, 1 E; 
12.6. C. S part 34.Greiſleys caſe. V. F N. B. 100, 47 E: 3 13. Hea 
diftrain the beaſts of a ſtranger as the Amercement in a Leet. 7 

Not appearing at a Leet is a good cauſe to amerce a Reſiant, Ife 
Lord who diſtrains for the Amerc-ment needs not ſhe for whit = 
ſtraineth before the Tenant hath tendred him ſomething for a 
though the Tenent doth not know the cauſe, 45 E: 3. 9. Avon 
11 K:4.89.12 H:7.15. Walk 

If a man be amerced for a thing done in a Town wherein be relleth, 
he may be diſtrained for it in any place within the Hundred, or (ant it 
H:4.88. 3 
Seiſin had of Suit at my Leet is a ſufficient cauſe to amerce ik | 
tor afterwards, although of right he oweth Suit at another Leet, 
3. Avowry 112. 

A Suitor at a Leet may be amerced for not preſenting bing ins 
ble, being ſworn with others, and a generall Ayowry good, but: 089. 
ſay, that there was nothing to be preſented, 10 E: 3.9 Av, 165.10 
H. G, 7. Lib: C. Entries t. Det. 149 C8. part, Grieſleys caſe ace. 

Seifin of Leet is ſufficient cauſe to ayow for an Amercemeat there, a 
though he hath no Title, nor Mannor there, 4 E:3.10.11 2160 5 
11. 
A Refiant amerced for not cleanſing of his Ditch, and a ll 
on him that he cleanſe it after, and a Diſtreſſe taken for not 
Ce. 29E:3. 36. 41 E: 3. 26. ac. ** 

An Abbot was amerced at the Sheriff. Tura, for not repairing 
Cewſ: y, which he ought to repair, &c. The Abbot in Ayo fort 
tha" the Cawiey was in the Lord ſn p of the Earl of. A. and jn he Man 
of E: where he hat ha Leet, in which the defect: of the ſaid Cawh 1» of 
been preſented, time out of mind Sc. and not in the Turne of the d 
riffs before name &c. And upon the Demurrer, he recov 
29 E:3. 27. Avowry 247. I 

Reſiants and Tenants may be amerced in the Leet for reſuſing 60 wal / an 
38 E: 3,18, Cenuſance 23. 7 a 

The Lord ft Leet ſhall not preſcribe to amerce the Petit 7 | 1 9v 


Len. ; 


if Verdid, the ſame being tonnd by the Grand tor i is a0 
ie boo, bus they may be amerced for — 
. Wi there, = this is by Cuſtome, A: 9 6:6. 44 Cuyfome t. 

15 Amercement in a Leet may be well levied by an Action of Debt, 


. 10 H 6,7. 


— — — 
* * 6 „— 
— 
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5. Where one Leet ſball be within the Precint of another Leet 
ad where one [hall do Suit at two Leets, 


* v fare, Thet he hath known where a man hath had a great 
within his Lordſhip and another had a Petit Leet within his Man- 

+ which is within the ſame Lordſhip, Curia ne vit, becauſe a man 
ha he compel cocome torwo ers for cfancy, 18H:6.13,- 


Th E:3.Leet 7. holden by Ai. and Schard, That he who i is 
* the Precinct of my Leet, yet he ſhall do his Suit at another 
And my Reſiant 3 compelled to do Suit at another Leet 
111 lardſhip Seiſin had, za E: 3. Avowry 112. 
4 1 — caimed a Loi ary wh 7 . — cb e 
| df anger Lo who had a and in t 
keine « land, and no Mannor, but by uſage, &r. 


E:3.16, 


: — 


mmm, 44 


u The uces are betwixt Leet, and the Sheriffs 22 
what things ſball be enquired of « in the Sheraffs Turn, 
n 85 1 of the Lord af the Leet. 


inen. 18. 
91 ile ofthe Turn is Viſas Frencipledge,”Donnins Rega, tene. 4 
b . faith, That by the — Magna Cherts, cop. 2 
at not to enquire of no Popular Action, 1 turnam tent: poſt 
but onely ſhall = View, „ Theathings ſit — » bur at the 
| a0 Michael, Ic. 31 H-6.Leet 31. 
4 fo Lord of a Leet do not enquire of things in quireable, and puniſh 
"Er *heriffinhis Turnſhall enquire of them — ſhall puniſh them, 
way ti deful the Kings Bailiff or Juſtice in, Eyre: But the Lord ſhall 
elmo . ſorethe Sheriff, or before the 
Sicdefauie, u: 30H: 4. 4. Le Ae 28 Ez 55. che default 


—— bound to upholdl it, otherwiſe he 
244 ſhall 


N 
1 


Ons. 
Leet. 
* 


ſhall be grievoully amerced, and this is enquirable before the $ 
before Juſtices in Eyre, . Hie 14. N ſe I, 
Ferry there. "FI 


2 

. * 
* . ; 

* w 


_— 
r 


1 


1 


VII. Whether 4 Leet may be parcell of «1 4 Mannor or dh 
 appendant to a Chappell © | "kh 


Ote, by Davers, Townſend, and Brian, that a Leet u 
N of a er And wry TY, 25 it may be x 
nor, as it hath been ad 7. 3. Leet 4. * 
| A Leet may be well dame by reaſon of a houfe and il 
appendant to a Chappell or Church, 10 E:3.5.4 E- 3. 1. 
A Leet claimed as appendant to a Mannor, was holden go, 
Leet 7. and therewith agrees 4 E:3. 10. 1 


— — 
6 
— 


— * — 


NOte, Schard ſaith, That if a thing be preſented at the i 

| chis is as Goſpel, "if ir paſfe that day without being 
therefore if a falſe Pa be made, he ſhall have an A 

Impriſonment the ſame day againſt the Preſentors, bur if be 

other day, it is otherwiſe : And he who is amerced therefor, 

or other Nuſans in Avowry for the Amercement he ſhall i 

7 willy, If it be preſented that he hath levied al 
high way, i the Preſentment be falſe, he ſhall have T e ap 

throwes it down by force of ſuch Preſentment: And ſodt 

abated by reaſon of ſuch falſe Preſentment, Hill 21 E: 3. n, 
He who is amerced in a Leet, may traverſe the Rohan 1 . 

not ſay, that the place where, &c. is within another View. 

3-5-41 E: 3. 26. But if he hath been ſworn i in my Leet be h 

the Traverſe, * 1. 10 dB: 3.9. 


IX. What things ſhall be emquied 0 of + Hundred, addi 


reall way be tothe Hundred and how Suit rents of ; 


aan 


F Suit real, ial, . which is by reaſon of Reſiancy, ben] 
þ e no * e Lord ofs Hundred make a | 10 * 
hold to him by Suit, this is Suit-ſervice, and deen rey 
fuchSuits.reſeryed by Lord after the Hundred granted, ſhall 


” N 2 L ' 


Fuſticet of Peace, c. 667 
he King by Forfeiture of the Hundred, by wilby. An Enquiry 
od [hall be of breach of Aſſiſe, and of other things for the 
ofthe Peace, & c. 4 E:3. 42. Meſa 42. 
Aach, That a Hundred is a thing not enquirable, and cannot be 
25 ee c. 30 4 5. 


13 0 
. 
4 n 
" 


Te fe Peace aud Heir QA abe. 


dme taken before a Juſtice of Peace, ofmo * — 
e like, is not good by the generall Certificate, that is to fay, 


| 7. Ge. 7 uſt iciar. ad pacem: But the Certificate ought to be 
Mer non Puſticiar. & c. ad diverſas felonias, offenſ/ tranſgr. & alia 
lidienda & ter minanda. For the Commiſſion of Peace it ſelf. 
lutbeto enquire of ſuch Felonies, 2 K 3.9. V5.4 E.6, Dyer 69. Juſti- 


van | 3 enquire of Murther, becauſe it is Felony,vs.C.$.pert 68. 


\ That a Juſtceof Peace may make a Deputy to take ſure- 
man, and by che fame Precept to give him authority to 
Gail, if he ſhall refuſe to do it, T. 9 E. 4. 30. Falſe Impri- 
nr that the Sheriff made ſuch Deputy, and good. 5 
bt es of Peace ſhall take no Appeal, of no Approver, hor 
ae 2 E:4.19. f wſtice of Peace 5. | 
4 /oytheScatute of Forcible entry, the Juſtices of Peace have pow- 
Sof that, and if it be found, to make Reſtitution to the party: 
ns fad, that one Juſtice only might take Inquifition in no caſe, 
ally given by Statute. Tel/verton faith, That they may re- 
with force be before them at their Seſſions, without 
they be diſturbed with force to come to their Seſſions. 
2 That at the Common Law they might enquire of every 
with force, but they cannot enquire of an Entry with force — 
Natute, 7 E. 418. yet there it is ſaid, that it need not orgs + 
that the 3 of the force was taken at the requeſt of th 


F Ul | e of Peace hath power to remove the force, where a man en- 
l into lands, and alſo he may record that force, and may 


de party to Priſon by the Statute, 21 H:6,5. 
ſhall not have Traverſe to a matter recorded by one Ju- 


"vp of Peace aſſemble people rot Riotous perſons, 
Ni informed, he ſhall not be puniſhed for that aſſembling of 


Qqqq 2 them, 


Fuſtices of Peace, &c. | 

them, although not Riot be made, otherwiſe it is where he roootat a Ml 
a Riot, without information, and there is none, &c. And i one fuck 
ſtice ſitting in Judiciall place, as in the Seffions, ſuch one comming M. 
Riot, he by word may command him to be arreſted,” and may revs 
and the other ſhall traverſe it: Otherwiſe it is upon ſuch Arteſt } "113 £ 
not fit in Judiciall place, there he ſhall traverſe, it if he made no f 
ot, &. And he ſha} not have treſpaſſe againſt theſuſtice,or may mutelts 
cous upon the Arreſt, 14 H.1.8.7»fice g. See there, that he (hall wel 
Traverſe upon ſuch Record made by two Juſtices ; and their Record&.y 

not ſerye,but where they theqſel ves ſaw the Mot, c. 

And Fynex faith, Thar when a Jofttce of Peace arreſteth am : 
miſdemeanour, &c. he may commit bim to Priſon without denintie { 
he will find Sureties, for the other is to tender the ſame, 14h58 | 

Note, that a Juſtice of Peace may Arreſt a man to findifines 


Peace at his diſcretion, and afterwards let him at liberty, mij 6 1 | f 
ing Sureties, and he ſhall not be puniſhed for the Arreſt M bens Bl { 
Judge of Record, 9 F. 7. A Juſtice of Peace need not f 0 5 
f 
* 


when he juſtiſies by it, &c. 9 E. 4. 2. | 

Note, Iuftices of Peace have not power to afligne a 
who becomes an Approver, nor to enquire of Treaſon, 91 
ces 7. 5 | 


Note, the Conſtables bave power to Arreſt aman, 


' 7" 

find ſurety for keeping the Peace, but upon no paint; and i We 

they have power to impriſon him untill he find Surecies, j H 
Note, If a Labourer be committed to Priſon by the Lomi 

or by Juſtices of Peace for not ſerving, they have power en 

the Gaoler to fer him at liberty, for they may commit d Wöme lite 

2 . by Writ, ic Qull ut be 
iſcharged without a Writ per Curiam, 14 H. 6. . Lab e 
2 of Peace ſent his Letter to the Sheriff, to atteiſſ . ey 

that he was indicted before him of Murther, by which he MW 

and carried him to the Iudges, who went to deliver him by the: 

ter, without other Indictment againſt the Priſoner, 3 

300. 
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1 tu 


1 kun ſentment before Juſtices of Oyer ind 7a wer, Of 2 man 
Aue a Poodan - as if he fall up paitthe Park o another, 
bey-cannot let the other to Mainprize, but the "Sheriff may well do it, 
dhe ſhall have a Pardon of Courſe «4 the Record removed into the 


G 0 Itin N 3. Corone 36! 
man : defendends, pon a Writ from * — 25 
thethatter, he is bailable * 72.3. Itin. North, Corene 361. of 454 
e, That — Juſtices of Oper and Terminer in Treſſ aſſe, if the 


el — asd Me 


nk n een e, 7. N. 3. Eſſoin 173. See th Statute of 


Molebriage gap.13. 
| | They cangeempre of the Raviſhment of an Heir for that is, 


was i ied ,for — bad entred an en taken r be _ 
inſt one, aof! Felony, where he was Indicted but of Tref oe, 
WA Trees againſt him was holden as void by all the Juſtic 
I 
pe the Inquiſition is to enquire, &c. the Juſtices cannot do any 
ome Inqueſt — Le: 30 Ap. 5. by Schard. 
5 before the Iuſtices of Oyer and Terminer, and 
brought and the Judgment, A new Commiſ- 
ot Oyer and Terminer was granted through the whole County, yet 
ee cleerly, that the — of the firſt Juſtices ſhall be good, 
all other things by them done, before the fitting of the new Com- 
and notice to them made; but the — of the new Com- 
Hiſſion ſhall: relate to the date of it, but not to make void any thing; 
was done by the firſt Commiſſieners, 124 A. 8. | 
Juſticess 
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670 


Fuſticerof Niſi Prius, &c. 

f 0yer and Terminer through the whole County, 
ores bad © Lore A & extra, and — may cal 
every Hundred, and Grand Inqueſts of all, mp! aqui ire 


tions, falſe Im riſontents, cc. 42 4 . 
onion to enquire of Nuſances in the Water of tar: "at 


in Addl. was returned in the Kings Bench, T. 19 E. 3. Brief 279, | 


on a Preſentment in Oy Terwiner, eved into, the 
pak "he Pert Malle i erte by Sthord\uh $4 
3.12. Vas 


Recordareſ which was before Viſtibes of 0 Oyer and Termine- rminer, un 
moved into the Kings Bench for Error. And note, the — 
make mention before hat Iuſtices the Plea doth 1 

fore it is N if the entituling at the beginning, be Pl, 

B. cc. 20 Fe. 39. Brief 57. 


T4 


I. za, Nin Prius and their 4 77 


ws 
= 


hort. 


'Ote, :Thari in Dt d Taſtices Wisent if i | 

in Inqueſt. he ſhall not have Eſſoine at the firſt day; aft e e- 
el notwith ſtanding the Stattite for this is ihtehnded before eez of the 
K. but che Jultices Itinerants of Oyer and Tu! * 
take an Inqueſt at the firſt day, NY: that the Defendant” waketi de 
fault Tages. fo 73. 9991 10 ©! mee. 
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ne a ſhall be a beo e of Owelty, 


ad what fy be | id Owelty, and where Service Jha 
"ſervice, and more, ne where not. 


Hen the Tenant holdeth of the Meſne by che like ſervices Fix, NV. x. 
| 5 over or more, this is a good Owelty, but not & 135.6. 
n 4H. 6. 28. Meſue 1. 15 H.6; Meſwe 2, 
Alſo the Tes rat eboldeth of the Mefne by a penny, and the Meſne over 
12 d. this is a for the penny, 4 E. 3. 35. Meſue 2: But ſee. 
that a Writ of Wee oth not lie upon a Covenant of acquitter, 
Harkhaw, nor in no caſe, if _ nitail do not commenee with the 
ure, the opinion of- Bil rontra, atid thar he ſhall not be put to a writ 
( "7 and put the Caſe of Wat Ox. 4 E. 2; 35- See Schard, 14 
ne 
4 acquit ſervice according to the rate which he holdeth of 
whether the Tenant holdeth more or leſſe: 4 224. 11 HF. 4.50. 
128˙39. E. 319. Meſne 25. 5 F. 3.1 f. & 50 30. E. a. 24-CMeſae 40. 
i doth acquit 1 r ach though the other Services are not equall, 
TH 6.3 Meſne7: 5 E. 3. 49. Meſne 42. and 59. 19 E. 2. HMeſe- 
| {he Mee ſhalt det the Tenant of common Right of the ſervices 
. . the Tenanr-onght to do bim, and oves of Right to the Lord c. 
J 4 31. 
. LH. 3-Meſne 74. adjudge that the Mefne ought to acquir the Te- 
be unit: all Lords Paramount, vide 29 E. 3 4. acc. 
| Tü elne holdeth in Frankalmoigne, or Frank- marriage, theſe ſer- 
ile e, taile for all Services due to the Lord, 4 F. 4.35 is. 
” 


af _—_— ivy gfe 81. | 


672 Meſne. 


II. For what manner of Services a man 22 bade g 


where for e = Land, and 


vices to every Lord for damages rec 
Man ſhall have; ile of all ſervices, becauſe 


of ſervices, which the 1 of neceſſity ought to d 
of the Land, as is ſuit real, 4 E.3 42. See 9 E.3.25. 

Alſo of Common Rig tr, che Meſne ſhall not acquitthe T 
Services, which he hin ought to do of Right 727 
there. if the Lord diſtrain the Tenant for ſervices not due 
have a Writ of Meſne againſt che Meſne, if he will not j 
&c. and alſo that a Writ of Meſne doch nor lie — a 
Acquitaile againſt all people, if not that he is diſtrained by | 
Bath a Seignorie in the Land &c. The fame Law of # | — 
ption , but he 2 have Covenant &c. but fuck Ppreſti 
all people is v Danby, to make a binding of a 
ſcription , and _ y Frankalmoigne of one entire 
double, if not that he relie upon the one, and refer the one 


2 to the Tennse in Frankalmaygne 
hone have === 


Fey is no Cauſe of * haut a Tenure &. 3 H. 6.3 
1. Priloit ith, if tuo Meſnes andqane T 
is difirained ts 5 ks of the firſt.) ee 
Fe or — — aqunaile for —_ _ 
222 92 Valk gad bene wa of ele 
He as nr raiged by his default, and tbe Blaintidf was MI 
= iſſue, 39 E. 3. Boczibtaniing the ſpeciall matter le lend, be 
fore, bur zbar ſpeciall matter found ſhall excuſe him of « A te | 
have Writ oi-Meſne againſt his Meſue, who, gught 1 YE 
1 which ſee 1 7 E.3. 43 18. E. 329. 4 e vs my 
the Meſa ſhall recover dawages aga-lt his Meſae. ul ; 
1 os 
A Writ of Meine againſt I who b Fine had gel W II 
Plaintiff againſt R. and his heirs, and now he is diſtrained Gut 
K. 2 e e 1 
award o ourt for i verſion of 2 roiges did 8 
| heirsof R. P. 21 £.1.Meſne 55. 1 
If the Lord diſtrain the Tenant and driveth his 
ther County, and the Mele bt 
ſo that he may deliver 
will ng by wy ſo. becuule he in 


Meſne, tor it doth not appear, but cb he was di NG in his W % 
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* if he would have his Mae fore udged, 31 E. 1. Meſ. 


et, Meſne for the Meſne, for the recovered by the 
him, where the Lord Paramount diÞrained Sc. P. 20 f. 


1 Me + doth gude that he held of the Defendant by Fealty and 
id that he was ſeiſed of the ſervices, the Defendant ſaith, that 
s Rent Seck, and a good plea, although he was alſo ſeiſed 
alcy &c.P.20 E.3. Meſne 13 E. 1 .CMeſne 62.contr. - 
it of Meſne doth not lie, but where he is diſtrained-for ſuch 
ee 4 E. 3. Meſne 42,2 E.2: Extinguiſoment 6. as 
charge, Rent-ſeck, Suit-R Ry and of other things which the 
el a not do, nor compell the to take of him, 5 E. 3. Meſne 
2 accompt 44.17 E 2. Meſne 58. 
mage anceſtrell draws aquitaile for all ſervices, 19 E. a. Meſue 61. 
FE: Meſue 5. 
4 ats Land by Fine to hold &c. and warrants him for the ſervi- 
ards the Lord paramount diſtrains for relief due after the 
of of te Farber of the Conuſor, the Conuſee br ought fine facto to be 
Ale. but becauſe the Relief was due before the Fine, which was 
d for things before, the Conuſor went quit, 15 F. 3 Al 


1 adjudged that the next Meſne ſhall acquit the Tenant a- 

en, 18 H.. Meſue 78. & 29 E. 3. Meſne 79. 

h ere brought two ſeverall Writs being diſtrained by two ſeverali 
rds Paramount, and good. 

kere the Tenant ought to do all ſervices for the Meſne, yet if he be 

fox a corporall ſervice of the Meſne &c. which he cannot do, 

e Melde himſelf; he ſhall have a Writ of Meſne, 49 E. 3. As- 


ö 

Ar tot Mieſne doth not lie for the Tenant in Avowrie, if the fame be 
0 Won a ſtranger, and not upon his Meſne, or upon the Lord Pa- 

c. 34 H. 6. Avowry 25. 10 H 6.27. 


95 Pan a Wricof Meſnelieth, if he for whole diſtreſſe the Tenant de- 


quitaile, hath not a Seignorie in the Land, 9 E. 4. hors de ſon 
I. 4. 3. Meſne 41.27 E 3. Meſne 15.44 E. 3.2. 

, that the Meſne who ought to acquit the Tenant, ſhall acquit 
bf ul charges alſo, which are by reaſon of the Tenure, as of aid for 

the danghter ae. 5E.3.11. 


ert c NY III. Where 
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111. Where Franhalmoigne is cauſe of aquitaile, and why 
nancy in Frankalmoigne is cauſe of aquitail, ind bo 


verſion Oc. l 
| þ 


TW 
: . 5 1 WY * 2 * ag n 
IN Meſme, a Count, that he is diſtrained for the Services of the* fo 8 
and that he held in Frankalmoigne, and that he and his ancel 
- acquitted him and his predeceſſours time out of mind, againſt iq 
and held ſingle enough, for all is referred to Fra»ka/meigne, and 
ſcription alledged, is but to prove the Tenure, and execution of 
uitaile, but by the reaſon of Paſtey, this binding 15 all ug 
Nel and the alledging of tie Frankalmoigne is void, becy 
not alledged the beginning of the Tenure, as the gift &c, ilſog 
that Preſcription doth not draw aquitaile, if not againſt him 
Seignorie in the Land, and not againſt all people, but Fran 
gainſt all people &c. 39 H. f. 30. Aeſne 4. = 
- Confirmiation to hold in Frankalmoigne, is a good cauſe 
of Secular ſervice, not of divine ſervice, 4 E. 3. Meſue 41 
meant where ſuch Confirmation is by the Donor or his heit 
E. 2. Meſne 36. where by the opinion it ſeems, if a man gi 
Mannour to hold in Frankalmoigne, and grants afterwards 
Mannour to a ſtranger, who confirms the eſtate of the Prior i N 
in Frankalmoigne &c. that he ſhall acquit him by Har vie Juſtice; Waougy 
he do not alledge Atturnement in fact &c. and 5 E. 2. A7. 
Tenant did enfeoff an Abbot, and the Lord reciting that Fe 
Land is in Fee, did confirm the eſtate of the Abbot, to ha 
moigne, and bound him and his heirs to acquitaile, and g 
Tenant in Tail may well bind the Donor to acquitaile y N 
Reverſion, but if he do not ſhew a deed, the other may fαν. 
E. 3.26. Meſne 19. | ._ + - _— 
But where the acquitaile is dereigned by deed, by Owelty e 
or-Frankalmoigne, or Frank-marriage, or Homage Anceſtii * 
fendant ſhall not diſclaim, 4 E. 3. Meſne 41. vide 10 E 3. % oF. 
en Y | 4 E 
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Per ption with Tenure, is a good cauſe of acquitai 

all people, alſo if the Plaintiff claim the acquitaile by 75 
and further by a generall Preſcription of it &e. the advantage ® **F' 
Frankalmoigne is waived, and it ſhall be adjudged upon the * 75 


* 
5 
«4 
'" 


E bot if he tax the Preſcription in the ul ſage of the acquitaile,, by 
the Frankalmoigne, now all is referred tothat, * 
ket Preſcription is no cauſe of acquitail wirhout Tenure, See 16 E. 
ve 30.17 E. 3 Meſne 32. 
(Writ of ? Me ne, the Plaintiff counted, that he held of the Defen- 


| tk d that he and his anceſtors have ac uit tred him and his anceſtors 


mind &c; the Defendant ſaid, that the Plainciff hath an elder 
. who is alive, and demanded Judgement &c. 
zeth. a good plea, althou he hach 2 of the 
| AA doth nothind im by ſuch matter, but by a Pre- 
I he cannot maintain Cc. Tr. 11 E.3:CMeſne 36. a 
„ that by my deed of acquitter &c. I ſhall not acquit him 
Ps ervices, but by Preſcription in the fame thing a man. ſhall be 
id to acquit him of that which doth not lie properly in acquitail, as 
» the Hundred, 4 B. 3. 41. Aſeſue 42, ſee Herle in the end, 
15 reaſor the Writ doth not lie of ſuch ſuit by no way &c. 
rl "Zig zu, that a man ſhall not have acquitaile againſt an Abbot by 
that his predeceſſors &c. for their Act ſhall not bind tlie 
ey E. 3. Meſne 42: 
Its a good binding by Preſcription, that the Defendant and his * 
lors baue ac red him and his anceſtors, and all thoſe whoſe eſtate he 
eee et wind &c- 27 C. 3. Meſne 15. 
E man cannot preſcribe in a Qusæ eſtate of the part of the Defendant 
pa Writ of Meine, 4 E. 3. 4 2. by Herle. 
Ina Writ of Meſne, the Plaintiff counted that the Defendant and his 
2 tors had aequitted the Plaintiff and his anceſtors, and thoſe whoſe 
te &c, time out of mind Sc. they were attraverſe upon the Prefcri- 
u, Andi. was found that the Land was to one A. &c. and that the de- 
tl ant and his anceſtors had acquitted him, and his anceſtors untill the 
we of the Feoffment &c. and no more, and upon that the Plaintiff did 
ennie, [5,3 Judgement 133. 
a well maintain an aquitaile by Preſcriprion, although in 
a the cannot. prove the aquitaile in a Writ of Meſne, for it is ſuffici- 
eh fl Meſne alwayes did, the ſervices do &c. yet che Plaintiff needs 
Met to alledge that ſpecially, but the Defendang (hall plead i it in deſtru- 
27 # the acquitaile, -$ E:3.49:Meſnt 43. 
| £556 ſervitia, the Tenant ſhall not have acquiraile by Preſeri pti- 


wy Preſcription is extin& by a generall atturnement unto 
che Seignotit, 5 E. 3. 11. G. B. 3. 19. 
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v. Where e Grent by Deed ſhall be cauſe of aquitaile, op 
« Writ of Aeſne, where Conuſance in a Court of Rech 


where it ſhall bind him 


and his heirs, and where hm 
E before the Statute he who holdeth by 12 d. make a Feoff 
to hold of him by a penny, and by the ſame Deed bind him ke 
quitaile, now this Owelty for the penny, and the Tenant ſhallh 
quitaile forthe 11 d. by the Deed by Bilixg, and that although) 
of acquitail were after the Tenure made. But Markham faid, thy 
be put to his Covenant for ſuch acquitaile, if it do not beau 
Tenure, 4 E. 4.25. Meſue 5. 9 9 A 55 8 f 
A Woman bound her and her keirs to acquitaile &c. anf * 
band, had iſſue, the Tenant did releaſe the acquitaile to the 
kis heirs, the Husband and wife died, the Tenant broug 
Meſne againſt the ifſue, as heir to the wife, and recoveredn 
ing the Releaſe 38 C. 3. 2. Meſue 24. — IN = 
He who acknowledgeth by Fine to acquit me againſt . M 
enely, ſhall acquit me alſo againſt the wife of K. Tenantitianeret Wb; 
the Services, 31 E. 1. Meſne 55. I 


| 2 ic 

Note, upon an accord by Fine to acquit, the Tenant maylneaWri 1 

of Meſne or a Scire facias, but in the Scire facias he ſhall Mg W's” 

the Meſne, nor ſhall he have expreſſe judgement to recover e, Wy 
but the Meſne ſhall be diſtrained to acquit him; and if \ecome not , 

Difringas infinite, 3. E. 3. Meſue 29. „ 


n 
4 * 


3 ; | | 3 3. 
Conuſance in a Court of Record of acquitaile ſhall bind ii 


and his Heirs forever, without Aﬀets, but not a Deed, U nleſſe de heir I 
be named inthe Deed, and alſo hath Aſſets, 14 &.3.Me/xe 7; ## 1 
faith, there. that a Deed without a Tenure is not cauſe of aqui 

a Writ of Meſne, but if there be a Tenure, that ſhall acquit if a 55 

but ſee 15. A0. 9. Meſne 44. where Error was aſſigned, for that WWF 
was awarded to acquitter by the Deed of the anceſtor; bert he M dne 
to averre that he had nothing by deſcent, and without tritt k. the 
Jpdgement was affirmed, and the ſame Defendant ſaid, thats e nd! 
thing inthe Seignorie, and the plaintiff would have eſtopped him, FRE 
tte had at another time brought a Writ of Meſne againſt is Father, 1m 
pleaded, not diſtrained in his default, by which i 12 


ledged, and he charged &c. and it was, holden no E dee > | 
the Father himſelf &c, otherwiſe it (Mould. have been if there hn 


* 


= 
»1 
1 


anne by deed 28 E. 3. 4. Albſus 186. 
Meſne px on le of a; 
to bim vi legitrimiy, c Warranty 
quitaule, a w the deed, and it being alledged in tlie 
| That the De San is.ſeiſed of the Services, 228 Tenure 
Me hog Gabe the acquitaile, but that be ſhould 1 — by 
14 out alledging Seilin of the ſeryices, or that he was ready 
. 3.4 Meſuc 20. 1 
* C knowledgement. of the Acquitaile i in a Writ of meln ſha 
for ever, but otherwiſe it is of Entry into the Warranty 
Voucher 18 E.. Meſne 3 4. Voucher 23 2. 
a it of Deſks will 005 lie againſt that e to:whoſs 
Services are allotted &c, 3 E. 2. One 45. Vide 3 H. 


rd granteth over the Services of an Abbot , who 1 805 of 

oh tkalmoigne, the Grantor confirms to the 4 — bercobol dof 
LE nkalmoigne,,. with clauſe of. Acquitaile, and Vetauſe there 

0 Tegure betwixtthem, it was holden that a Writ wr, een. not 

pon the deed , for a Seignorie of Frankalmoigne cannot b e a- 

7 rot the donor, and his heirs, 3 E:2,eſne 46. ee 4 E.. Me 
24 eſue $4: It is Dodge that a Writ of meſne lieth upon fuch — 

ig ion to be of 15 Z before, and it was excepted unto 
for that he did not alledge ſpecially. che pur- 


8 gy from. the Dong and; Atturnement of the Ser- 
es... 2 
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— * * Fondie” was SS unto WF Husband- and wiſe; and und che 
4 of thi Husband by Fine, he bronght a Per que ſervitis againſt 
rant, who pleaded an Acquitaile againſt the Grantor, and ſaving - 

that "by which the Husband did confeſſe the ſame, for him and his 
'© it was entred and Enrolled , that. the Heir fhould acquit 

after the death of his Father, in the life time 01 

„ "which note, by Fir herbert, the Services of meſpe gan 

he Reminder living, the Tenant for life of the meſnalty: which 

e Caſe, but this is by the confeſſion, and e Enrolineit one 

le; = | 
he Tito confeſſerh rhe; Acquitaile ; cemeth in at the 

Diſtreſſe, and faith that he was. not diſtralned -in his Default >, 


- and. 


AO 


©; 


and that is found again hin; ho hit i page int t a 
ges. 1 3:Biz Mere 6h | *20 U. 25310149 e | . 
After andcgumile atknowledge Lease Alkor Met! 2 
lie roacquibhimpfany:thing due be re tlie Fite, I reſief te. Kr 
ede 1 9113 3$ 01 | | 

— | acquiitaile was -adjudget void. beczuſe it! e 
dme of, marre 18 H. 3 Meſns 3 l e 

39 H. 6.30. Afton faith, that 5 ee neither males 0 
acqtitaila: where there is no Tenure; and chete the party al 7 
Count, 'onghio ta ſet forth a Tenure. -- e 

See 8 E. 3 58. where the beit en, dound t aequiralle hn Gocke 
anceſtor; e 1 the Seryices! N 09 "0 
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5 I. ere man s ſhall h. ve 4 Writ of dich, hate 0 ſnier7 
4 4 en af nee blen 
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. aich thas bead bad that Relief be no due ye t 
nant be diftrained, and Avowrie be made uponth een, 15 

lech well enough, if the Melne Will not joyn, becauſe the Teta 0 "14 

abate the Avowrie, 10 H. 27 wide 13 NG. Areſir 3. hy. 
-T horpi faith, that if the 'Lord'diftraineth the Tomar fo? thi 

ces of the Meſne which are not due, the Tenant ſhall wo 0 

of Treſpaſſe againſt him, and recover his dama 255 and thereuntog 

Shard and Millj, Quere 17 E.3. 15. alſo Th 1 it ol 

Meſnedoth not ſie for the Tenant in that caſe, 31 ee . 125 ; 

but Jewn beld that he ſhould have 4 Wut of 'meſire, for upon fu 

join with him in the Caſe; for then de is diſtrained in his def: uh On | 

nothing bedue;. - | 
Where there are two Meſnes, Jad the Lord 8 81 the 

of the Meſne next to him, now the Tenant ſhalf Rave "EE 

his Meſne, althouglrthat he hatlr paid the Herr for paymen 

vices ĩs no acqui tail to che Tenant where be is diftrained &c, — 

39 H 6 30. Meſus 4. But in ſuch Caſe he ſhall not recover 

gainſt the Meſur, 17 F. 3. 44. Where Stone faith, it is ſafficient 

Meſne that he hatli done that which he ought to do, but Green (a 

4 Wrigef Meſne'doth lie, bettuſe diſtrained hy the Lord, be it 5 0 

onetON cauſe, and 18 E 3/19. Hefner 5. h ekecoveted. — 
If there be many Maſnes, and the Lord ayow uponthe Meſne next to 

him, the Tenant (half. have a Writ of Meſhe againſt his Mage 2 

each by the other untill &. 34H 6.46, 4vowry 25. and ſo ad 

. 34 u | 00 Wiel for the Mele ee i 5 
31901 | 


lor — eee for 
| 2 A e —— 3E jeu 5 
BY its: | £2514 E.8·4 J. he may joyn if his bent be m. 
fer choſe 04 "of the- engat, although the -Avoweie be upon . 
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1 0 Arz 11 3 or mitt ; 
r i To diz 1 ere 
l ber, Seifin of” gervjeli is a a cauſe 4 acquitai), a whe 
der 8 the e 


th SACS 


” "422 * I Hb 


him, the Phi? add, whas be 904 


| and that 
feind his anceſtors had 2d hin a 
rthe defendant ſaid, that rhe plaintiff had an elder brocherſoing, and it 
laue to be a good anſwer, becauſe the binding is de reigned upon the 
ernption , in which GK" Seiſin of the Services is not materiall , 
wit! had alledged onely the Tenure and the Seifin of the Homage, the 
Defendant ſhould be concluded, 11 E.3-Meſne 36. 
* chat be who claimeth —— for cauſe of owelty, ought to 
That he holdethvof the Defendant by ſuch ſervices, as, f 
ve. of which be 1 ON le, and chat We da 
Jomage, or chat he'thath rendred: his Homage, ZOE.3- 
neq0-5 Kg. ene Se in in Beh wle: . 
the Arquitail is demanded by the Deed of the Anceſtor, al- | 
Kodgh that he count that he held of him &c. heſhall recover the 2 
wie upon . acknowledged, notwithſtanding the alledgin vhs 
ant, that the Plaintiff bach. not done nor tefidred che fee 
| 7 pg Taryn 21 95 25 be 
AWrit of Meine for lia el, vie to the Hundred ne it al | 
de maintained-upen-a: Deed confeſſed, nor by preſcription, s; +4 
b have aledgel Seiſin &c. the — — be bound, as We 
« Napa Cale, but ſee the book; [Thar ſukk fit doth not 
1 5 becauſeroyall, and ſhall de done by the/Tettaii bye 
rey efiancy,, 4.3 142.Meſwi 42. 2d 2077 Ulis 
aer o aht againſt one Parcener, alledgit aiich do be alöc⸗ 2 
7 and ſhe ſeiſed of the ſervices . this ig good cauſe of AE - 
Wile, E 2; Meſne 45:19 Ba Meſne Gi, and there ſhe ſhall not have 
N 12 . „ 3 6.45. H ll vim 2 einen 
"Min of ſervices; is not traverſuble, whete he 4aye:Qib tc: rt 
wal Preſcription, or by Feoffment of the anceſtor, and ar 
after that Feoffment & E.2.Me(vr\& * 
at a 2 Meſne, it was alledged for the” bac üb hs held of a 
255 ant by Howage, and lie Od of che! Seen alleged * b 
| | IT LOR 45! 4 cauſe of warranty. and tlie fas n n 


| * k 
F * 191 . ſne 73. An $1 


680 * 


ſame ſeryices, hy which upon ſuch binding by Teifir e 
did remain, for that an infant ſhall not be forejudg . 
Meſne 66. ee : 
See 5 E.3.11:and 50 and 56:that Seifin of it ſelf is cauſe of qu 
other ſervices; and is traverfable, but Seiſin of ſervices alle 
not eſtoppe the defendant to ſay that he doth not hold of him; a 
ouſt the acquitaile, 20 E. 3. Meſne 13. 2 
When a man gives Land in Tail, Tenendum & c. and doing the fan. 
due unto the chief Lord, the Donee ſhall not ha ve acquitaile of Raw 6 
ſuch which he may do, withomt alledging in fact, that He tend ie 
the Lord, which he refuſed &. a Inn N 


— 


VIII. The form of the Count , or Declaration iy Wit-6 
Ale ſne. 2 N 2 .. *..., 


R Declaration in a Writ of Meſne ſhall be alway lll ul 
1 of one Form, whether it be brought by the Tenant i 
by the Meſne gcc, 17 E. 3 44-18 E:3. 19 E: 1: Ua, 
_ Tenantfor life, the Remainder over in Fee, ſhall haves ( of 
ne, and ſhall count as very Tenant; for this is the ancient fot if Hs. 
Meſze 2.17 E:3:39. he ought to alledge in the Replicatioll 
remainder is over in Fee, 1 

In a Writ of Meſne},, the Plaintiff declares, that he 

by three, betwixt whom and him the Defendant is M . 

the Defendant faith?, that one of the three is dead, yet de deen 

tion is good; for he is a 2 and the Judgement ſhould is 
tered upon the forejudger , for now they two are chief Lo 

, . He, gught to alledge a Tenure between the Meſne and bidmwhdG 

trains in his Count, but not by what ſervices certain, bete 

ſtranger, and that ſhall not be tried betwixt them. and if he det 1] 

Tenure of the Meſne in Frankalmoigne, he ought to al dgerh 7 

mencement of it, and if he declare further of an acquitaile hy pre 

tion generalſy, the Declaration is not double, but the Frankalm 
ne waived, he may allo referre the Preſcription to the Fran almigh, 

«5d hen. is ſingle, and upon that he ſhall be acquitted, *39H.& 

and 4. A 25 MUG Ss $0026 2315-00097 97% eee 

But ſee 9 E.4.hors de ſn fee 15. _thatis in the BleRion of the A 

if he will declare that the Defendant holds of him who diſtrained,of! 

buxif he do not declare ſo, the Defendant may well lay, tharthel] 


is out of the Fee of him who diſtrained, and if he dò y l nber | 
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fon, then he-ought to traverſe the Tenure, &. 


s dot materiall to alledge che quantity of the Services in the Decla- 
for that ſhall be ſaved to the Defendant by proteſtation : but if 


that he holdeth all by one entire Tenure, and one Service of 


ene. where in truth he holdeth by ſeverall Tenures , and ſeveral] 
Sees: the ſame is naught, 2 H:5.2,Meſne 6. of the quantity of the Ser- 
| e traverſable in a writ of Meſne. See 8'E:3.49:meſne20 16 F.3. 
aw 30.and 19 C. 3. meſue 37. Where the Defendant faith, that the land 
allo other land is holden of him by the Services alledged by the Plain- 
* was Declaration was awarded good, ſo the quantity of the land 
werſable. | ny 8 BE: Ch 
xlared that he held of the Defendant who held over of 7. where in 
the Defendant held of a W. and he over of 7. this is a naughty De- 
 iration, 44 Cr 3. meſne 27. The ſame Law, if he declare that the Defen- 
A boldeth of 7. whereas in truth he holdeth of F, but in the Right of 
wie 22 F: 4.3 5. | 
- The Count . he holdeth of the Defendant by twelve ſhillings, &c. 
that he is diſtrained for Homage, and ten ſhillings, (2) to pay two 
fillings to the Defendant, and ten ſnillings to the Lord, &c. and yet the 
1 ior this is to the action for that part, &c. 30 E- 3. 4. Meſue 39. 
Fewho claims to be acquitted of Service for Service, &c. he ought to de- 
, chat be hath done or tendred the Services to the Defendant, 30 E: 
115. Meſue 4. vet che Seiſin is not traverſable!, be it by Preſcription 
8 E: 3.49. As if the meſne bring a writ of meſne, he ought to 
klare that he is diſtrained, &c. 17 E. 3. 44. | 
A writ of meſne by two husbands and their wives, fuppoſing that they 
ediſtrained by their Plow-Cattell, it is a good Declaration, notwith- 
ing the exception, that the wives cannot have Goods in Common 
eir husband, 14 E. 3. meſne. 8. , 2 
"Ris ſufficient to declare that he was diftrained for the Services ofthe 
endant, without ſaying which Services, 14 E. 3. meſne 10. | 
Ithe Plaintiff be driven to, ſhew the cauſe of Acquitail. and he alledg- 
WaDeclaration upon a Deed, or Fine, as for Frankalmoign, &c. 
Deed being ſhewed doth not maintain that cauſe; but proves Ac- 
Wor another cauſe; the Count ſhall abate per Curiam, yet à writ of 
| * 7874 Deed, 4 E: 3. 19. meſne 414. 52 2 
Paintiff in meſne demands Acquitail by reaſon of a Gift in Frank- 
,tendring Rent, and the ſame was challenged, becauſe it cannot be 


*Akimoign , where a Rent is reſerved, and yet the Court held the 


Fa 
eee bringeth a writ and declares that he is diſtrained by the Beaſts 

Plow, and the Declaration good, although he is not Tenant in De- 
ME 3.4418 E-3,19.. 
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Mefre. 


IX. Bar of Acquitaile, or Extinguiſhment of it. 


Woman meſne, took a husband, had iſſue, and the Tenant dan 
the Acquitail to the husband and his heires, the husband andy 
ed, yet the iſſue was bound to the Acquitail, notw-ichſtanding tie 
to the husband, 38 E.3.10.A4eſwne 24. | . 
A Grantee of a menalty over by Fine, fhall not ouſt the Tenant's 
Acquitail againſt the Conuzor and his heires, untill he hath atroriyyl 
40 £.3.7.meſne 26. ; Wy 
So if the Tenant be attendant to another by his voluntary g 
although the Defendant hath not granted to him the Menalty i ol 
Bar, 19 £:2.eſne 60. But if the Defendant faith that the fe la 
attorned to the King, the Plaintiff may well avoid it, by ſaying that i 
was by conſtraint, &c. n 
If the Tenant be attendant to the Lord, he ſhall. not M 
Meſne,nor Acquittail after againſt the Meſne, 17 E: 3.41.4 Bay M 


I, : 
: The Tenant ſhall not have a Writ of Meſne, nor Acquittai of 4 thing 
which himſelf of right ought to do, or by matter in Fait, 30 B:3.4, Mine 
39.49 E.3.10.21 E.3.49. nor by the Deed of the Plaintiff hinel . B. 1. 
ej ne 72.4 E: 3. 42. Meſme 42.17 E: 2. Meſne 58. En 
It is no plea that the Plaintiff hath nothing in the Freehold, bemuf the 
Meſne ſhall have it, f. E.. meſuc 73. 8 
Ina Writ of Meine, the Defendant faith, that the Plaintiff hithno Fee , 
nor Seigniory, and at iſſue upon that; 2w4re if it ſhoulf it be that 
the Defendant, or he who diſtrains hath not Fee nor Seigniory, ot whe 
ther it ſhall be intended as che Plaintiff hath brought his Writ as Meine, 
which ſeems the ſtrongeſt intendment, 14 E. 3. 9. 1 
It is a good Plea in Bar to ſay, that he who diſtraineth hath not Fee 
nor Seigniory, 27 E: 3. Meſus 15. See the contrary, 10 E. 3.28: And d 
ſay that he himſelf hath not Fee nor Seigniory is a Diſclaimer, 14E3: 
Meſne 7. 28 E. 3. Mleſue 16. | ; let 
It is good plea prima facie, that the Plaintiff is bur Tenant for life, # I | { 
if he holdeth in Dower, or otherwiſe, is Tenant to the Lord, as ford | 
' mainder over in fee, the fame muſt be alledged, 13 E.3. eſne 12.17 E4. 


F -- 2 


39. | k a 
If the Lord in Frankalmoiꝑne grant over the Seigniory, the Acqul 1 
is extinct, becauſe it ſhall be onely of the Donor; and no he is attens | 
£0 another, 4 F. 3. 1g. Meſus 41, 4 2 
_ Tris a good plea for the Defendant to fay, that he never dad 
in the Land in Demean, nor in Service;&c.3 E. 2. AMeſuc 46. But 1 bo 
the ſame is no plea but by the driving of the Plaintiff to alledge the jp 
dall binding: As he who faith, that che Plaintiff doth not hold of bin 


be ſhall be bound by the Deed of the Anceſtor, 5 E. 2. Meſne . 
Where the binding to the Acquitail is dereigned by the Deed of the 
\oceſtor; it may be avoided, becauſe he hath nothing deſcended to him 
fm the ſame Anceſtor, 4 E.2. CMeſne.5 2. ſee 14 E. b. dn! Af. 9. 
Ha Writ of Meſne, the Defendant faith , that the Husband of her 
» W Cndmother aliened the land before the Statute, where he had not any 
thing but in the right of his Wife, to hold of him and his Heirs: And that 


4 


brought her C#5 in vita for the Land, and admitted a good Bar, 


1 


' teflunciff ſaid. chat the Grandmother made the Feoffment when ſhe was 
fade; before Marriage, &c. 4 E. 2. Meſue 63. 

vo plea for the Meſne to ſay, that the Rent whereof he demands 
tall, is but a Rent - ſeck, where the Acquittail is claimed by Deed of 
je Anceſ or, e. E. I. Meſne 62. F. N. B. 136. 


Where the Plaintiff claims Acquitail of Suit, it is a good plea for the 
Ilendaut, that he nor his Anccitors never did ſuch Suit, 11 H. 3. Meſue 


* 
Are of Meſne, ſuppoſing that the Defendant was Meſne between 
mand the Queen, who diſtrained &c, It is a good plea that he held im- 
edutly-of the King, 20E:3.Meſne 79. 
the binding is made by preſcription againſt the Defendant and 
lxAnceſtors, for the Plaintiff and his Anceſtors, it is a good plea, that 
the Plaintiff hath an elder brother, 11 E.3. Aeſne 36. 
But ſuch Acquitail (hall be well dereigned againſt one of the Siſters on- 
, "where the whole Menalty is allotted to her, yet all of them together 
ball pay Relief for it, Tc. 19 E: 2. Meſue 61. 
Out of the Fee of him who diſtrains is a good plea, ꝙ E. 4. Hors de ſon fee 
U. 12 E. 3. ibid. 24 17 E. 3. Iſſue 3 2. contrary, 10 E. 3. 28. 
lord, Meſne, and Tenant are, if the Lord purchaſe the Tenancy, the Ac- 
(tail is extinct, 2 E. 2. Extinguiſbment 6. 
Note that he who recovers cv Acquitail ſhall have no more but the 
n upon the Recovery, and for no other thing, nor againſt 
rd. A | 


18 —— 
A. ** 


L.'Where the Tenant for life, or in Dower ſhall have 4 Mrit of 
Ateſne, and where the Writ ſhall be brought againſt them. 


tl IE forterm of life ſhall not have a Writ of Meſne, but when the 
is over in Fee, ſo that he is Tenant to the Lord, 15 H. 6. 


5 *. E:z3. 34. 13 E. 3. Meſut 12. 
hing Fr unt in Dower ſhall have a Writ of Meſne, 13 E.3.CHe/ne 12. 28 E. 


un . E. 1. Meſue 72. | 
""J WS He 


684. 


Dower, of the Menalty and his Heirs, ſhall have a Writ of Meſneg 


Meſne. 


He who hath a Deed: of Acquitail againſt the rms 
f 


the Heir, living the Tenant in Dower, not againſt him, 31 E. 1. 
f 71 enant for life ſhall have Covenant againſt him in the Keverſig by 
not a Writ of Meſne, 17 E. 3. Meſue 33. | _ 
If the Meſne leaſeth his Menalty for life, the Writ lyeth again 4 
Leſſee, not againſt him, 12 E: 3. Meſne 11. 30 E. 3. 29. but it is chere 
that the Judgment againſt Tenant for life ſhall not bind him in the Ne 
ſion. ä © 0 0000 
Ina Writ of Meſne, the Defendant ſaith, that he hath but for 11 
Mannor to which the Services are regardant, the Remainder 90 f ax 
that this Writ is a Writ of Right, &c. And they were at Iſſue, a 
had fee, or for life, 10 B. 3.58. Meſue 21. i 
Birry ſaith, That the Tenant for term of life ſhall has Mt of 
Me ſne againſt his Leſſor, as well as Tenant in Dower ſhall haye it, quere 
4.2. Meſne JI. . 
A Writ of Meſne doth not lye againſt Tenant by the Curtehe, Tent 
of the Services, but againſt the Heir in Reverſion, which ſee,5 RA 
52.14 E. Meſne 71.contrary. 1 
Meſne ſor Tenant for life againſt his Leſſor, 2 1 E. 3.49 Meſm4g 4B. 
HMeſne 51.6 E 2. Meſne 65. Oe + 
A. Writ of Meſne lieth againſt Tenant in tail, but not four. 
2. Meſne 70. But ſee there, becauſe that the Tenant in tail vu fe 
in a Writ off Meſne, the Ifſue could not diftrain for the Service, the W'pe 
Judgment ſtanding in force. | 48 | 
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Alſo it lieth for Tenant in tail,e. E. 1. Age 1 19.120. 2t 2 th 
Birry faith, that this Writ doth not lye, but betwixt very Bord, and 15 
very Tenant, 2 E.2. I ætinguiſt ment 6. | 200 1 
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XI. Where ſore- judger ſhall be in a Writ of Meſut, and where q 
in 4 Scire facias, and where again the Lord dlonte- - * 


Fi Meſne ſhall never be fore-judged after he hath once appeared, 10 
H:6.26.13 H. 6. Meſue 3.contr.13 E: 2 Meſne 68. and 40 f. 
In a Scire facias upon Acquitail confeſſed in a Writ of Meſie, he 
Meſne ſhall not be fore-judged, but ſhall be alwaies diſtrained untl 
appear, and then he may plead any plea in Bar, or in Ex iſhment 
the Acquitail, and the Judgment in this Writ is not that he ſhall ap 
But ſee 31 EU. Meſne 53. and 13.E: 2. Ae fue 68. That the M \ | 


but that he ſhall bediſtrained to acquit, 50 E 3.23. 
ſtall be fore. judged in a Scire facsas upon default, or ufo ff 
paſſed. againſt him, and. therewith agreeth the Statute 4.0 


Meſne. 


xe.9. F. N. B.136. and 13 E. 2. upon a Verdict paſſed againſt the 
teſpe, the Tenant who ſued proces of a Statute upon a Sire facias, could 
int tecover damages, without having the Meſne fore-judged, for which 
3 non ſuit, and took the proces at the Common Law. 
A Writ of Meſne againſt Husband and Wife, fore-judger doth not 
he for the benefit of the wife, but proces at the Common Law, 7 E:3.41. 
_ Ab ee 1645, ee eee . 
"Nite, fore judger gant the husband and wife is Error, not void by 
J + for Ai in vita oth not lye for the wife: Other Serjeants f eld it 


| n vol 30 E;3.26, „% 

PA; Thfaric (Hall not be forejudged,7 E:3.Meſne 68. 5 

"Fore-judger ſhall not be granted apainſt, Tenant in tail, or Tenant for 

'the Statute, but where it was granted, the Iſſue in tail could not d:- 
r the Services, untill the Pon gment given againſt his Anceſtor, was 

faced by Error, 14 E:2-Meſne 70: n 

ir of the Conuſee of Acquitail, brought a Scire farias, and being 
Gund tit Ke was diſtrained for the default of the Conuſor, he recovered 

Utapes;, but no. fore-judger, becauſe he is not the ſame perſon to whom 
the Conuſans was &c 18 E:. Meſue 57. 5 BOY 


* 


— 


&. no fore · jndger ſhall be, becauſe not the ſame perfon who acknowled- 

d. &c: ſo out of che Statute, but if he do appear and be fore-judged, or 

ir de found againſt him, he ſhall pay damages, and alſo ſhall be fore · jud⸗ 

Faure judger doth not lye but where all thoſe which have any thing in 

the Menalty, are named in the Writ, and alſo appear, ſee this 3 H: 6. 38. 
nd tgE: 3.Erroy 1 * * 


— — 2 — 4 


Note, the Statute faith, that by Itud ftatutuns providetur remedian ſc 


lammods, cum fit unus Medins tant. inter Dominum diſtringentem, & te- 


aum, but this is onely to be intended of fore-judger, for che Writ lieth, ; 


there be twenty Meſnes, and for each againſt the other. 


"Fore-judger doth'not lye againſt him who hath but for life, as a Mea- - 


naky unto the husband and wife, and to the Heirs of the husband, they 
ſhall not be fore-judged, and that is becauſe one of them hath bur an E- 
* Ate for life, and not onely for the cauſe of Coverture, &c.5 E: 3. Per que 
Ivitia'16 12 VT 
Noie that Fore-judger, nor Proclamation by the Statute,” cannot be a- 
Nuſt 0ne-Defendant, if not againſt them all; and: therefore if in a Writ 
Ward, or Meſne againſt two, one be returned diſtrained, and that the 


| b 
n 
qu, 


4 


50 returned warne 


Prtioned, nor the fore judger upon it, 19 E. 3.Proclamation 5., 
A 


10 Era, Aleſue 67. See 32 E: 3. Receit 1 27. by Sadler and Mowbray, 


50 if the Conuſee bring Scire facias againſt the Heir of the Conufor . 


bath nothing, yet no Proclamation ſhall iſſue forth, untill the other 
alſo, for the Proclamation cannot be ſevered nor ap- 


Fai Ne - | — 
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685 


686 Aefne. 
So 894 
XII. here Judgment ſhall be for to recover the Aoguital begs 
the point tryed in the Originall, where he ſhall not b 
ment for to recover the Acquitail. 


| the 

- 
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pon Iſſue joyned and found, that he was not diſtrained in his dc 
Li Plaintiff ſhall recover the Aequitail preſently, 44 E. 3. 2. 
24.11 H 4.51.22 K. 2. Meſue 22.16 E. 3. Meſnue 31. 15 E:. Ae 
E: 3. 19. Aeſue 35.5 H. 7 3. 16 H. 7. 9. W. | 0 
Scire facias upon a Fine of an Acquitail confeſſed in a Writ of 
at the Sicut alias, the Sheriff returneth Iſſues, the Defendant doth por 
appear, the Plaintiff could net have a Writ of Inquiry of Damg oy 
the judgment in this Writ ſhall not be other, but that he ſhall dilly 
the Acquitail, and ſhall never render damages, where he makesdeiltin 
this Writ, ſo as Diſtreſſe ſhall be contiuued till he appear, or beſarjulg- 
ed, 50 E:3.23.Meſne 29. 4 ys 3 93 
Judgment to recover the Acquitail, where the VVrit 3s abated by 
Judgment; as where the Meſne bringeth the Writ, and Iſſueisakeanc 
diſtrained in his default; and no ſpeciall matter alledged by th intif to 
maintain the Writ: And found the Acquitail due, but that heut d. 
ſtrained, for he could not be when he was not Ter · tenant, for which the 
Writ abated, and Judgment of Acquitail for the Plaintiff, I E.. ih. 
Meſne 35. 1 b. 
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Ine 7. and therewith agrees 15 AC. MAeſue 44. 3 
It is holden 31 E. 3. udgment 16. That no Judgment ſhull be given 
upon this, iſſue not diſtrained, before it be tryed. * 
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XIII. Where after Judgment to recover the Acquitail, orfter on- 


felſion of u, the Plainti hall have d Seite factat N. 
ſtringas ad acquietandum, &. | | 


(ire facias againſt the Heir upon Recovery in Meſne againſt the lu 
ſtor, he had judgment againſt the Heir, and Diſtring as ad ac ꝗ n. 
which was not ſeryed nor continued, and two or three years after U 

Plaintiff prayed remedy, and had a Diſtreſſe as the Statute requireth, 1 
though that the Judgment was long time before, and proces of execitio 
a upon it, and not purſued, 45 F: 3. Meſne 28. the Heir ſhall not be 

ore· judged by default, becauſe he ist out of the Statute, which ſpeaks 
of the Conuſor, &c. but a Diſtreſſe infinite ſhall iſſue, 46 E. 3. 3ü. Ir 


es 153. | 
Upon 


ES FEE FEE ES TERS 


iſſues returned at alias Scire faciat, againſt him who hath confeſ- 
6the Acquitail, the Plaintiffprayed a Writ to enquire of the Damages, 
{could not have it, for he ſhall not have damages in this Writ, if the 
Jeſendant never appeared, but Diſtreſſe infinite untill he appear, 50 E. 3. 
j. Ae 29.45 E. 3. Proces 152. e © 214.1 
Abejudgment in Meſne was, that the Plaintiff ſhould recover, & dam. 
1 aceptum fuit to the Sheriff, quod diſtriuget ad acquiet and 34 E. 3. 
7.15 Aſ.9. Meſne 44. wo 

Feewho ſues Proces upon the Statute ſhall never have damages with» 
axfore-judger of the Meſne, but he may be non · ſuit, and ſue at the Com- 
law, 13 E. 3. Meſne 68. | | 

ing. ad acquietend. upon the Acquitail confeſſed a year before, the 
—.— came, and pleaded, land afterwards caſt a Protection. But note, 
k chuld not have pleaded a plea co defeat the Judgment in the Originall, 
keqgely to ſtay the Execution, 31 E.3. Protection 53. 


' _ 9, OS a Go. 


© XIV. When the Meſne fall have a Writ of Meſne. 


a Writ of Meſne brought by the Meſne, the Writ and Count ſhall be 
rall; chat he was diſtrained by the beaſts of his Plow, and a good 

Count, and not ſtrained in his default a good, flue, hut upon iſſue 
be Plaintiff ought to alledge all it e eſpeciall matter, ſo as the Jury may 
aquire upon it, 17 £:3.44. Meſ ne 34.18 E. 3, ig. Aeſue 35. And there 
e Wric was abated upon ſuch geuerall iſſue taken, and verdict, that he 
We have the Acquitail, but that he could not be diſtrained, becauſe 
nothing in Demeſne; &c. 
Note, the Meſae ſhall not have Meſne, if not in reſpect of the damages 
tothe Tenant by the default of his Meſne, and it behoveth that execu- 
Wn be had againſt him of the damages, 8c. And his Meſne ſhall have 0y- 
rofthe firſt Record, becauſe this Writ is grounded upon it. Yet ib 
. eb, what becauſe this is an Originall Writ, he ſhall not have Oyer, but 

| * ſhall alledge all the matter in his Count, 20 E. 3. Meſue 

Ez. 11. 
ki holden t. E. 1. Neſue 72. That the Meſne ſhall have a Writ of 
., &c.29 E. 3: Meſne 79. If there be twenty Meſnes, every one may 
4 bes Writ of Meſne againſt the other, and 34H. 6. 47. Avowry 25. And 
ſe rthat,17E. 3. 39. and 44. | 

elne being Tenant for life of the Tenancy, ſhall have a Writ of 
wſteapainſt his next Lord, 17 E.3.39. 
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XV. Where 


688 


confeſſed that he had a Rent- ſeck, and the Plaintiff ſaid, bang 


lupe 


XV. a th Defendant in CWeſne may djclain in the 6 ? 


Ole ſaith, That the meſue cannot diflaion ina Writ of meſne. [bans 
upon this, a writ of Right for diſclaimer doth not. lye, ſo not 
Ve. :Schard and Ali contrary; when the Acquica'l is laid forte 
of Seigniory between them. & c. But Scrope ſaith there, that after that i 
meſne hath ſaid that he hath nothing by d iſcent, he chall never dichn 


in the Seigniory, for ſuch- pleading 1 18:4 confeſſion of. cauſe of Acqut 
14 E:3 Meſne7. fa 
ine Aden fait ſaith, T hat the meſne may diſclaim ina writ of mel 4g 6 
3.2. Meſne 27. i 
In a writ of meſne, the Defendant did Acta, the ue L 
have eſtopped him, becauſe that in a writ of meſne againſt hin faber, . 
whoſe Heir he is, he pleaded that he was not diftrained in his ug 
thereby did e the Acquitail, and no Eſtoppell: but M fich, Wit 
That againſt a ſpeciall Deed of his Father of Acquitail, he ſhall not dif 44 
claim, 28 E. 3. Ae ſne 15. n 
The meſne may ſtay the Acquitail by Diſclaimer, if not chat Wlan 4 
by Charter, 18 H. 3. Aeſne 77. or by a Ternure in Fait, or by Preſcrip- WY & 
tion, and chen he cannot, 5 E: 2. Meſne 64. 16 H. 7 1. act. Mf I 
faid, that Diſclaimer lieth where che Acquitail is dereigned by den 
on, as Homage Anceſtrell: Litt. agrees, if not, that the meſſe de e A 
of the Seryices of ſuch Tenant; And fee 16 H. . 1. where the Pl ail, 
aver 'his writ after ſuch Diſclaimer, to ſave dama | 1 
In meſne the Defendant diſclaimes, the. Plaintiff fa ſaich, that e io 
of him by Fealty and Rent, and he' ſeiſed of the Services. "The 8 


That he had but a Rent ſeck, and at iſſue upon the Tere. waſu, 
which proves that he cannot diſclaim but faid there, that the" 


Rent-ſervice, which was a Tenure, and he ſeiſed, by which the general Y 

iſſue was taken, if he held of him, or not, 20 F. 3 meſue 13. 
Meſne by Tenant in tail againſt him in the Reverſion, = 

claim if he be bound onely by reaſon of the Reverſion, if not; 

þound by a Deed of Acquitail,8 E.3.26. nee 29. ſee yes E:3. 27. F 

den, vi. 22 C: 4.35. 
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XVI. 2 he manner of 4 Acquitter 0 the nian. md Fo wy 
himſelf of the Damages. 


t to tec 


W. 25 ſaith, That the manner of Acquitter in Meſne, is no 
ver in value, as upon a Warranty, but the Defendant neaſs of 
ſtrained by his Cattelf, to put his Beaſts in the Pound for the the 


Meſne. 
Tenant, 14 E: 3. meſue 7. and therewith agrees, ; 2 E. 3. meſus 35. 17 
56 and 44-34 H:6.47. and 15 E: z. Joynder in Aide 15. and 39 H: 6. 
4 put his Cattell into the land to be driven for the Cattell of the Te- 
or to put his into the Pound, in the place of the Beaſts of the Tenant, 
. 6. Ae ne 2. : 

NT 
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-xv1l, Meſne againſt him who hath a Roverſion, or Remainder, 
” where there is a Tenant for life,” Meſne, and the Writ doth 
mot tye againſt him. 


ES RES A, Fc: 
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Ord, Meſne, and Tenant by Homage, the Meſne grants the Menaky 
22 life, the Tenant attorns, and afterwards is diſtrained for Ho- 
we; be ſhall have Meſne againſt the Leſſee, 12 E: 3. Ae ſne 11. Quære 
+ on for life ſhall not do Homage, 40 F: 3. 7. Meſne 26. and 10 E. 
Meſure 21. and they were at iſſue, if the Defendant had the Mannor 
vubich the Services were regardant in fee, or for term of life. 
AMenalty was granted unto the husband and wife, and to the Heirs 
Ihe husband, who acknowledged the Acquitail for him and his Heirs, 
ier que ſervitia, and died, and his Heir was bound to acquitail, living 
wife ce. Fitz. It is a marvellous caſe. So it ſeems by him, that for 
aſe of Lerdſhip only, he in the Remainder ſhall not be bound to acqui- 
ail, living the Tenant for life, 5 E:3.Heſne 56. 

It is aid, that Meſne doth not lye againſt the Heir in Reverſion, 
wing Tenant by the Curteſie, becauſe he is Tenant to the Lord, 14 E. 
WMeſne72. but 4 E: 2. Meſue 52. contr, And the meſne lieth againſt the 
ler in ſuch caſe, See F. N. B. 136. ac. g ä 


195 
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XVIII. Where a man ſhall have a Writ of Covenant, and not a 
+ Writ of Miſne for not acquitting. 


a 


Te Tenant doth enfeoff an Abbot, the Lord reciting it doth con- 
firm to the Abbot to hold in Frankalmoigne, and upon that Deed he 
bound to acquitail in a Writ of mefne, and the Abbot not put to a 
ntof Covenant, 5 E:2 Me ſne 36. quære if he was not the ſame perſon. 

thinks, that meſne doth not lye upon ſuch a Deed, which 
boch dot begin wich the Tenure; but Billing contrary, and with him a- 
ben:: B. 136.4 E. 4. 25. | 
gofeagainſ che Heir upon acquitail confeſſed by a Fine by the An- 


"IV 


% go rFEz-Meſne 52. | 5 
«of 4 E. 3. Meſne 7. Where Schard faith, That a ſpeciall acquitaile 
the | 


t doth 


Aejne. 
doth not bind the Heir without Aſſets, becauſe it is but a Covenant A 
ſo he ſaith, that a Deed without a Tenancy is no cauſe of acquitail.” © 


XIX. ßere a man ſhall have a Writ of Meſne before noti 
to the Lord, and where before Attorument after the gehn 
ry is granted by Fine. * 


F the Tenant be diſtrained for ſuch Services which he holdeth of the 

Meſne, he ſhall have a Writ of Meſne, without any notice giventothe 
Meſne ; And if for others, then he ought to give notice to the hee and 
pray him to take his beaſts out of the Pound, and then he ſhall ha neſi Wl - 
and not before, 15 H.7.CM.2. ſee 3 E. 3. Meſue 14. Where it islad.chat 
at this day the Tenant ſhall not recover damages againſt his Meſar ſor not 
acquitail, without acquitail demanded before. | | 

If the meſne grant over his Menaky by Fine, yet a Writ of neſne lieth 
againſt him, untill the Tenant hath Atrorned to the Conuſee, 40 E: 3. 
7. Meſue 26. | 
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XX. Where the Meanalty ſhall be extinct by act in Lu n where 
it ſhall remain in the Lord, in the place of bis Sagi. 
6 | 


Fu fore-judger of the Meſne, the Menalty is extin& and the Tenant 
ſhall be attendant to the Lord,as the meſne was although it is dy get 
ter Service, becauſe his own Act, 7 E:3.8.18 E:3.18. 
If the meſne diſclaim in a writ of meſne, the Tenant ſhall be attendant 
to the Lord for the Services, although they be many, 14 £.3.Me/* 7: 
But if the meſne be attainted, the Tenant ſhall be attendast tothe Lord 
only, for the Services which he ought to do to the meſne, 1: 
if the meſne dye without Heir, 10 E: 3. 34. contrary if h 
meſne by Frankalmoign,17 E:4.12. by Needham. 
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XXI. Proces in 4 Writ of M:[ne. 


E So FETCS Ke 


P upon Judgment againſt the Heir in Scire facias, not purſued,45 
E.3.Meſne 28.vi.50 E.3.23.Meſne 29. Proces upon in 
ed at the alias Scire facias againſt him who hath notice of the Acqui, 


a Eine, &c. > EPLEGI ARE 
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REPLEGIARE 
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L Where the place and day are traverſable in a Replevin, 


 Replevin of taking in G. in D. the Defendant faith, that G. is in 
A $.'not in D. and makes Avowry, and good, for the place is 
traverſable here, otherwiſe it is in Treſpaſſe of Battery, where 
wFrechold comes in queſtion, 2 H.6,Replegiare 1. And although he is 
kit to have retorn by Avowry, yet the Plaintiff ought to maintain his 
ric, I E;. Repl. 29.9 E. 4.41. 
If the Plaintiff allow the taking in two places, () in D. and 7. If 
de Defendant ſaith, that the two places are in two other Townes, (9 
and 7. he ought to alledge in certain, in which of the Towns, each 
e is. 20 H. G. Repl. 6. 22 E. 4.5 l. 
lis no lea in a Homine Replegiando, that he took him in another place, 
mut (1 ing cauſe. And there it is ſaid, that a man need not alledge 
glace in his Count, in a Replevin, 9 E. 3. 14. contrary of the Count, 
EA. 51. that he ought to alledge the place. | 
leg of taking the firſt day of Auguſt, he avowed for an Amerce- 
mu the Court, the fifth day of Auguſt, and that he took the Cattell 
dSeptembey ſuch a day, without that, that he took them the firſt day oi 
, and the Iſſue recited , yet it was ſaid, that the day is not traver- 
e 3Replevin, nor in Treſpaſſe, but generally, that before, or after, 
ar H.6.Repl,7. But ſee, 12 H.6.4.and 12 E.4.6. That if he juſtifie 
Wther day in Treſpaſſe, he ſhall not traverſe the day ſuppoſed, but 


1 
leine generally before, or after. 


tReplevin of two Oxen, the Plaintiff was Non-ſuit, and Return a- 


gn mel, and they being eſloigned they had two Cowes of the Plaintiffs 
ah them, the Plaintiff did remove the plea, and counted of two Cowes, 
ent "eng them to be taken the ſame day that the Oxen were, and holden 
R £. Mit * Count was not good, and that he ought to have a new. Replevin 


Wes, if the Defendant have not cauſe to diſtrain, and ſha)! count 
Trent 2 from 


Replegiare. 
from the day of the return awarded in the Liberty For which they were 
at Ifſue, if theſe Cowes were taken after the Writ, (/) before the return, 
&c. and the day traverſed, A. 13 E.3. Repleg. 37. acc. 
The day is well traverſable for Damage-feaſant, not for Rent, if nor, 


that he ſhew the eſpecial matter, as that it was at another day, at which day 
he was out of his Fee, P.10.E.3. eAvowry 158. | 


— 


n 


II. Vbere be who pleads in abatement of the Writ, ſtall auom 1, 


N 


have Heturn. 


E who faith, that he took the Cattell in another Town, ought to a- 

vow, 2 H. 6. So alwaies when by his plea he confeſſeth the taking, 
13 E. 3. Rep. 3 7. 41 E. 3. Rep. 29. So if he faith, the property is to one of 
the Plaintiffs only, 34 H. 6. Rep. 1. 

So where he faith, they were anothers beaſts, 47 E. 3. Rep. 30. Otherwiſe 
it is if he ſay, the property is in another, becauſe then the Plaintiff hath 
no cauſe of Action, 34 H. 6.37.9 E. 4. 41. 

Ifa man bring a Replevin of two Cowes, and the other ſaith that they 
were two Oxen, &c. he ought to avow, although that the taking were at 
another day. But Schard conceives, he may ſay generally that he did not 
take the two Cowes, and then he ſhall not avow to have return, 13 E. 
2, N p. 37. | 

If the Plaintiff count that he doth yet detain them, and the Defendant 
* cg arg they are delivered, he ought alſo to anſwerto the taling, 
25 £:3.Aep.34. 

If the Plaintiff bring anew Replevin, where he ought to have a ſecond 
deliverance, the Defendant ſhall have Return without making Avowry, 
21 E:4.7. And the Defendant may well ſay, that the place where, c. 's 
neither Town, nor Hamlet, &c. without making Avowry, 4 E:3. Cage. 
deliverance 9, 
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III. Where in a Replevis after it is removed by Pone, r Recor 
dare, a (peciall Writ ſhall iſſue to warm the I luntiff, ct 
what ſhall be done if the Plaintiff or Drfendant do 19! ch, 
Pear at the day of the Pone or Recordare, and how it pal 

be removed, | 


- Plea was removed at the Suit of the Defendant by Pons, and on 

» Writ was, Dicas prædicto the Defendant, where it ſhould have r : 
predio the Plaintiff; And becauſe the Plaintiff was not "Y 
call. Writ. was awarded, H:6.3.Rep,z: 
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Repleviare. 


- The Sheriff returned the Pluries into the Kings Bench; Quad. fecit doli- 
, and that no other Writ came to him: and now the Plaintiff did not 
appear :- And it was in a manner agreed, that this Court is now ceaſed, 
aul che power of the Sheriff determined; and if it beſo, that the . 
doth not give day to the Plaintiff nor Defendant, as the Poxe , or 
Recordare doth, quere, if the Defendant may Non-ſuit the Plaintiff, or 
chat ſpeciall proces ſhall go againſt the Plaintiff, But by the Argument 
ter as appears in the Book at large, the plea did remain with the She- 
nf, becauſe he had ſerved the writ, 2 H:7.5.Rep:16. Knivet agrees, 43 E. 
126Rep:31. And if the Plea in the Common Pleas, quære what ſhall be 
41 becauſe the Pleges de proſeguend. cannot recover, nor are returaed,. 
M:6H:7.5. | 
Upon the Pluries not returned, the party had a writ to the Coroners, . 
wattach the Sheriff, and to make delivery, &c. whoreturned the Sheriff. 
niched, and that he had found ſureties, and that the Cattell were eſ- 
kigned,&c: for which Diſtreſs was awarded againſt the Sheriff, & 17ither- 
w#apainſt the Defendant, and Iſſues returned againſt the Sheriff, and 
the#ithernam ſerved, but none appeared to take the Cattell : X niver, . 
The power of the Sheriff is determined upon the Pluries, and the Coro» 
en have not power to hold plea in the County by the writ to them, but 
only to make deliverance, but here he hath day upon each of the writs- 
by theRent, and ſo it ſhall be determined here: And becauſe the-Defen-- 
Gnt was in Court, ready to make deliverance, the Plaintiff found ſure- 
tires to proſecute, 8c: And a writ tothe Sheriff to deliver the firſt beaſts, . 
and to attach the party, and upon that returned ſhall plead with the par- 
F, and recover his damages, if there be cauſe, &c: but no delivery of the 
Withernam, 43 E:3.26:Rep:31. | | 
Replegiare removed by Pone at the ſuit of the Defendant; and after- 
he would have pleaded that the Plain: was Non- ſuit in Court, where 
be Bayliff of the liberty had Conuſance of Plea of Vitbernam, and he 
wald not have the plea; beeauſe the Remover is his own Act, and if he 
ute default afterwards, becauſe his appearance is of Record. in the. 
lhancery, Grand Diſtreſſe ſhall iſſue forth againſt him, and if he ſay no- 
king, he ſhall be as not Defendant: and if the Plea had been removed 
x a Recordare, P one per vadios, ſhould have iſſued forth againſt him, A:. 
3-Repr37, 
"APlaint (ak removed by Pone at the ſuit of the Defendant, and at the. 
by the Plaintiff was called in this Form; 7. . Thou loſeſt thy writ, 
K.thiss-good, although it was not by Writ ; and upon default he ſhall -_ 
 teNor-fuic without proces againſt him, as if it were by Writ, and remo- 
ved by the Defendant by Pone, or Recordare. g | . 
Bit if the Defendant who removed it had made default, Diſtreſs and 
Froces out of Outlawry had been againſt him, but it he maketh default 
wen-the Plaintiff removes the Plea by Pore, or Recordare, Pone ſhall iſ- 
ue againſt him whe is attached, and Diſtreſs, and Proces of Outlawry, , 


a H. 6. Non-ſnit To A. 


694 


Replegiare. 

At the Pluries the Sheriff doth return that the Cattell are eſloined and 
the Withernem tarde, and the defendant appeared, and the Plaigtig hay 
not declare againſt him, which he ſhall do of a Withernam out of the 
Chancery returnable in the Kings Bench &. but here no pledges are re. 
turned, and the Plwries doth not give day to the partie, but unto the 
Sheriff to anſwer to the contempt, and if he return elangata, the party 
may averre the contrary , but the Defendant hath not day bythe pg. 
ries, but by the pyithernam, and here the ſame is not ſerved, for which 
cauſe he ſhall not declare &c. 

But if the Pone to remove the Rent be returned #«rde, yer the Plaintif 
ſhall be compelled to declare &. 22 H. 6. Jour. 34.3 H. 6. acc. 

One diſtrained in the County of B. and drove the Cattell to the Honor 
of W. where & c ·˖ in the County of Berks, the Plaintiff ſued in i and the 
Defendant ſued a Recordare &c. and at the day the Plaintiff appeared;and 
the Defendant made default, and Proceſſe awarded againſt him in Berks, 
and upon Nihil returned, Capias and Exigent awarded, the defendant 
did alledge that the C xigen did not lie, being awarded into another Coun- 
ty, then where the taking was, and that ſeemed to be the opinion of the 

Court, for he was bailed, but becauſe he had appeared, he was forcedto 
anſwer, becauſe the Originall was well ſued & c. P. 29 E.3.Proceſſe 216, 
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IV. Barre in a Replevin or ſecond Deliverance, 


]- is a good Plea ina Replevin to alledge the property to be in a ſtran- 
ger, and not in the plaintiff, but not ſo in Treſpaſſe, 20 H.. Reple. 
5. 33 E. 3. Repleg. 44. the Detendant ſhall have good anſwer to the 
raking at the day ſuppoſed by the Plaintiff in a Replevin, A. 13 E. 3. Re- 
pleg.37. - 

n the Defendant was received to ſay, that he did not 
take the cattell, and yet the opinion was, that he ſhould anſwer tothe 
deteining of them, P. 5 E. 2. Repleg 21. 

Repl. againſt C. and others, C. ſaid, that he did not take &c. the o- 
thers did juſtifie in the Right of C. and agreed, that they ſhould not re- 
cover, although the juſtification be found, becauſe C. had denied the 
taking &c. 22 H 6. 53. See 42 E. 3.6, that he who hath denied the ta- 
king ſhall not joyn in aid to the others who juſtifie in his Right. 

Replegiare, The Defendant ſhewed that in a plaint of the ſame Cattell, 
and 7s he he claimed property, for which it was abated, and the plain- 
tiff ſued proprietate probanda, and the property found for us, yet the 
plaintiff was received to averre, that they were his cattell, and not the 
cattell of the Defendant, H.; 2 E 3. Repl. g. 35. 

The Plea was removed for the Plaintiff, notwithſtanding property 


claimed by the Defendant, and becauſe the Deliverance could * 


Replegiare. 

made property being claimed, and properly could not be tried without a 
Writ, a Keplegiare was awarded to the Sheriff, and at the Alias, vel 
bunſam, he returned that property was claimed by the Defendant, upon 
which a Writ to trie the property was awarded, and the ſame found to 
the Defendant, yet he was driven to anſwer to the Plaintiff before that 
wall of property was of Record in the Court, 30 E. 3. 22.Repleg.36. 
Seethis 44 E. 3. 18. and the Defendant claimed property here, as the 
beaſts of his villain, Replegiare, declaring of three Laſts of Herrings ta- 
in a Ship, the Defendant doth claim them as Wreck of the Sea &c. 
ert now is not traverſable, but he may plead any thing, which 

es them not to be Wreck, as that the defendant took them out of 
Talode of the Marriners, and the iſſue was upon it, 5 E. 3. 3. Repleg. 
. 21 f. 4.76. That claim of property before the Sheriff upon a writ, 
ul not abate the Writ, but the ſame ſhall be tried by another writ. 

Ua Repleg. againſt him who had a return of the ſame Cattell irreple- 

able upon a Non-ſuit in a ſecond deliverance, the defendant did claim 
prope Loca of that Return, and the ſame was found againſt him,for 
Ba Attachment was awarded, notwithſtanding that he had Return 
inepleviſable, T. 19 £.2. Repleg. 26. But ſee where a man doth avow 
or damage feaſance, and hath a Return &c. he ſhall hold the Cattell, un- 
ul bounds be made, and if he refuſe the amends, the Plaintiff ſhall have 
Mit to the Sheriff to inquire &c. in the preſence of the parties, þ in- 
treſſe volnerint, what dama ges he hath, and if rhe Plaintiff make to him 
ſufficient amends according, at the triall, the other ſhall deliver him his 
Cattell, jecundum valorem , which was at the Return awarded, P. 16. 
HG. Riturn des avers, 2 MH. 31 E.3 Reception 5. 

Itisa good Plea, that the beaſts belong to the Plaintiff and a ftranger 
acommon, and it was holden that the Tenant ſhall have a Replevin a- 
ginſt his Lord after he hath his Cattell again, becauſe he could not have 
nation of Treſpaſſe againſt him for the taking, 33 E: 3: Replevin 44. 
: 1: Repleg: 28. 13 H.7.28. ä 

If the owner tenders amends for damage feaſance, yet in a Replevin 
eſhall'not recover damage for the taking, but for thejreteining, for 
ley are two warnings and two anſwers muſt be to them, temp: E.1. Re- 


27. | 
defendant faid, that he bailed the goods to the Plaintiff: to rebail 
bhim when he ſhould be required, and that the Plaintiff carried them to 
Dand that he retook them, it is no plea that he did not give colour, be- 
Wſehe hath not intereſt, other wiſe it ſhould be, if he had given him an 

Wereſt for a certain time, or upon condition, 5 H. 7. 1 8. Colour 33. 
The defendant avowed for ſome of the Cattell damage feaſance, and 
tthe others followed, the Plaintiff did alledge tender ofamends, and 
pon that Horton conceived, that he ought to have had detinue, and not. 
levin, 13 H: 4: 19: Hill agrees, 13 H:4;14. yet it was one taking, 

Aby che following &c. 

V. Cut 


» 
* > 


Neplegiare. 


V. count in a Replegiare, 


FN a Replegiare of two oxen, the defendant upon Non: ſuit hail 4 Res 
| (lh and the Plaintiff did eflointhe beaſts, fo as the defendant had 
two Cows in their ſteads, and afterwards the T did remove the 
Plea by Pore, if the Plaintiff declare of the firſt taking, it ſhall be of 
two oxen, and not of the Cows taken in the ſteads of them, &c. Py, 
Aid, that upon that matter the Plaintiff ought to have a new Repltgiare 
e. and declare of the two Cows of the ſecond taking, and Thorp ſaid, 
that he ſhall declare from the day of the Return awarded, and not frog 
the day of the firſt taking, and ſo the day is traverſable, M:13;E; 3; 

leg. 37. s IE 2 
b 1 Return of two Bullocks in the ſteads of two oxen eſloins, 
the adi ſued a Replevin of the two Bullocks, and upon the matter 


he was driven to amend his declaration (s) of Oxen, and that vis dy ſuf- 
ferance after the Entrie &c: 4:33 E: 3: eAvewrie 256. and when he de- 
clares of the firſt taking, it ought alwayes that the Avowriebe made of 
the ſame taking, M:2:E:3: Avowrie 171. „ 

In Replegiare o Cattell taken in O: ( in A: and C: he nted not a- 
ledge how many beaſts he took in one place, and how many in the other, 
20 H. 6. Repleg.6. See that he ſhall ſhew the ſame, 29 E.; Aut 250. 
There it was in ancient Demeſne. | 

The Count was good of three ſeverall takings, in three ſeverall places, 
P.16 E.3.«Avowrie 158. Ee 

The Defendant ſueth a Recordare to remove a Plaint betwixt divers 
Plaintiffs and divers Defendants, the Plaintiff would have declared upon 
ſeverall Declarations, one of two beaſts, the other of three &c. and he 
was not permitted ſo to do, becauſe there was but one Plaint removed, 
and by one Writ, and if there be ſeverall Plaints, they ſhall remain in 
the Court where they were, 3 H.7.14. es 4] 

It ſhall not be entred into the Roll, that he took the Cattell and im- 
pounded them , and impounded doth detain them againſt Gages and 
| Pledges, as the form of the Count is, but onely quod cepit & detinet,1 E 
4-3.Repleg, 11. 425 

A man hath a generall Writ, and declares of beaſts taken, which do 
belong to another, andtheſame being excepred unto, he did maintain it. be- 
cauſe they did manure, and were Levants and Couchants upon the Lands, 
42 E.3.18.Repleg:30. 

1 ſhall have'a generall Replevin of Goods taken out of my poſleſ 
1 , which were delivered unto me to re- deliver, 21 H. 7. 14. 14 

. 4. 16. 
Upon a Declaration that he doth yet detain, the taking of the Catel 


| | | fault ofthe 
ſha | be put in the Declaration, 12 H.. Rep. 20. and upon 8 


Replegiare. 


t after appearance he ſhall recover the value of them, in damage. 

ion of a taking in the high way, is good, 11 K. 2. Avowyy 975 a 
AReplevin by Executors is good, without ſhewing in the Declaration 

fthe taking were in the time of the Teſtator, or in their time, becauſe 

neach Caſe they ſhall recover, 34 E. 3, Avowry 257, 


” — — 
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VI. #hat ſhall be done after Property claymed, or tryed. 


4 T the Pluries Capia in the Kings Bench, the Sheriff returned that 
Ache Defendant claimed Pro perty, and upon the Proprietate probanda, 
thas found for the Defendant, and Mari ham was. of opinion, that yet 
dePlaintiff might proceed, becauſe it was but an Enqueſt of Office , 


nlnotwithſtanding that Triall, the Plaintiff might have a ſpeciall pro- 


ety. Lutleton, Then that ought to be ſhewed before the Sheriff, Qua- 
#1#-4.9. Repleg. 1 2. But here, if the Property be found for the Plain- 
Sheriff ſhall make him deliverance, and further ſhall attach the 

to anſwer to the King for the contempt, and dammages to the 


Kan for the falſe claim, and ſo is the Writ, and then it ſeems upon 


teattachment, nothing ſhall be debated; but the falſe claim, Queære of 


bn; 1 E. 4.9. and T. 19 E. 2. Keplegiar. 26. He ſued an attachment a- 


int the defendant, after &c. and there the defendant claimed Proper- 
9 by Return irrepleviſable before, 30 F.3.Proprietate probands 2. 
Ina Recordare, declaring, that the defendant. is yet ſeiſed, the defen- 
lant aid, that upon a Plaint in the County, he claimed Property, upon 
mich the Plaint was abated by Writ to the Sheriff, the Property being 
hd ſor him, and demanded Judgement if upon a Plaint abated, this Re- 
ler would lie, and the opinion was, that he ſhould anſwer, and that 

Plaintiff might averre the Property to be to him, notwithſtanding 
Verdict, H. 31 E. 3. Repieg. 35. 

but ſee, 30 fl 3. where after Property claimed before the Sheriff, the 
luntiff ſued a Recordare, and becauſe the Property ſhall not be ſued 
bout Writ he ſued a Replegiare, and the Sheriff returned Property 
Uimed, ind fued Proprietate, and found for the defendant &c. and now 
&& Plaintiff declared upon the Recordare againſt the Defendant, Fyff. 
ot the Writ abated, when the Property is found for the defendant ? 
Fer, that is not proved by the Record, and that he ſaid, becauſe it was 
Net returned, ut dicitur, 30 E. 3. Repleg.36. 

Property claimed in Court in a * it ſhall be tried here 
Gard, and the Writ ſhall not abate by Property claimed in the 
1 15 but it ſhall be tried by another Writ ſent to the Sheriff, H. 5 E. 
: 


Liar. 41. See the diviſion Proprietate prebanda 3. for this matter. 


Vuuu VII. Where 
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698 Replegiare. 


VII. Where 4 man ſhall have a Replevin, or Recaption of things 
not taken, and a ſpeciall Replevin, where be hath nt Property 
and Replevin of the Beaſts of another, 4 


Eplegiare, of the Beaſts of his Villain taken contra pacem, and pp; 

R whaded the Writ good, though the Lord had not acuuall poſſe. 
on of them, 19 E:3.Rep.32. But yet ſee that it was there ſaid, that the 
Villain might have ſold the goods before, and then no remedy for the 
Lord: And there Iſſue was taken, if the property of the were in 
the Villain or a ſtranger, as the Defendant alledged. So if theDefent 
claim property, and this bringing of a Replevin by the Lord of the Cat- 
tell of his Villain, is a claim of property. The ſame Law wheres man 
brings a Replevin of the Beaſts of his wife taken before marriage, 7: 3; 
E: 3. Repꝛq3. 5 

— ſhall have a Replevin of goods, taken in the life of the Te. 
ſtator, and ſhall recover damages, 34 E: 3. Avowry 257. 18 En. 24. 

A. Replegiare was of a Sow and Piggs, As tothe Sow the Defendant did 
avow for Damage-feaſant, and as to the Piggs, that he did not takethemi 
And as for the Sow, it was found for the Avowant; And as to the piggs it 
was found, that at the time, & c. the Sow was with Pigg, who fu in 
his poſſeſſion. And as to the Sow, the Plaintiff took nothing by his Writ, 
but recovered damages for the Piggs, for the deniall, 22 F:, 1 
But Litt leton ſaith, That if the Sow had not been with Pigg till aſter the 
taking. the Plaintiff ſhould not have recovered damages, &. Een 12 
E: 4. See ſueh matter of ſecond deliverance, 26 H: 8.6.22 He 


VIII. Where and in what place Surety ſball be taken to punſie, &c. 
and to return the Cattell; © | 


I the Withernam, the Coroners did return, that they bad talen, &. 
but that none came for the Plaintiff, and now the Defendant came, 
remedy to Gage Deliverance of the firſt taking ; Now the Plaintiff put 


in ſur eties to proſecute, and to return the Cattell, if, 8c. And had a br 
to the Coroners to have Deliverance to him; And the Cattell . 
were taken in Withernam, did remain with the Sheriff, untill it appear 
that the Plaintiff had his Beaſts, 43 £:3.26.Rep.3r. 3 | 
In a Replevin, the Defendant claimed the Plaintiff for his Villain as fe. 
rdant to a Mannor in his Cuſtody, by the Grant of the King: And 
d. d not find ſureties that he ſhould not diſtrain, for Bond- ſervice pending 


the plea, 13, H:. Surety 12.13 H:. 17. In 


Replegiare. 
Ina Hemine Replegianav, they were at iſſue, if free, or not free: And 
gePlaintiff finding ſureties that he would deli ver his body and goods, if 
euere found Villain, had a Writ to have his goods 5 H: 7. 3. Gager De- 
Jneravce 1 1. is contrary of the goods. But for the body each ſhall give 
kcurity to the other in an Action upon the caſe, 13 H:7.17. 

laaReplevin, the Plaintiff declared that the Defendant did yet detain, 


mor 


f Ibe Avowant did Gage Deliverance, and the Plaintiff did not find 
ny reties in Court to return, &e, but before the Sheriff, but of Pots and 
the Ws; after which the Lefendant madeDeliverance in Court, the Plaintiff 
the A ind ſureties in Court, 7.5 H 7.9. 

in ET; 
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M. The Count in ſecond Deliverance, and where he hall declare 
of the firſt, whereof the ſecond taking. 


aſecond Deliverance, the Plaintiff declared of a taking in another 
ue, then he had declared before, and good; but the other might aver 
te taking where he firſt declared, 17 E:2.Rep: 22. 
0 it was ſaid, he may declare of another place, and of another 
e 16 E: 3. Aide 131. and 6 E: 3. Monſftrans & c. 22. But Herle 


dere faith, That this Writ is warranted our of the Roll, and not from 

e and it ougt t to agree with the Roll. But Aartia and 
chem ſud, If the Plaintiff be Non- ſuit after Declaration, he ſhall not 
ay from the place, day or number, &c. M: 3 H: 6 9. Count 3. 12 H.. 8: 
& there be not Eſtoppell againſt Eſtoppell, as a Count in one place, 
althe Defendant doth avow in another, & c. 26 H: 8.6. He may well de- 
nd money, this in a ſecond Deliverance, (/) thoſe, the taking of which, 
teDefendant hath avowed in a Replevin : And if a Bullock taken be now 
nOxe, he may vary in that alſo. 

In Replegiare againſt husband and wife , he had Aide of his wife, 
M being Non-ſuit, brought a ſecond Deliverance in his own name, and 
lename of his wife 18 E:2, Rep. 23. Quere, for it was doubted if he 
all have Aide in this Writ. | 


3 = 
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ch X. Second Deliverance,or mew Replegiare, and of what takin 7, 
aud where a ſtranger ſhall have ſccond Deliverance, Welt. 
2. Cap. 2. 1 


Ps Replevio, The Defendant hath a Return adjudged him upon 
Vor ſuit, and hath other Cattell in the ſtead of thoſe eſloined : Now if 
be Plaintiff bring a ſecond deliverance, it ſhall be of the firſt taking, * 
225 Uuuu 2 0 


eplegiare. 


ofthe ſecond he ſhall have a new Replevin, and ſhall declare upon it, 24. 
13 E:3.Repleader 37. 33 E:3. AvoWwry 256. | | FLY 

Upon Nom-ſuit in ſecond Deliverance, return 8 is award. 
ed; and the Plaintiff brings a new Replevin, the Defendant claimed pro- 
perty by that Return, T. 19 E. 2. Rep. 23. but Second Deliverance upon 
Non; ſuit in a Replevin. So upon a Non - ſuit in a Replevin in the Country 
duely or not duely removed, he ſhall have a ſecond Deliverance. here, 
M:7.E:4. Admeaſurement 2.16 *:3.Aide131. „ann 

Before the Statute, he ſhould ha ve had a new Replevin out of the Chat 
cery, but afterwards a ſecond Deliverance out ofthe Rolls of he Jill” 
M. 6 F.;. Mvunſtrant 22. 

In a Replevin, the Defendant faith, that the property was to one of 
the two Plaintiffs, and avow upon it, the Writ abated, and he had:re. 
turn: Now the other ſhall have a new Replevin, not a ſecond Delive. 
rance, becauſe the return was adjudged upon a Writ abated;not upon a 
Nonſuit. Al ſo the return is not irrepleviſable, becauſe upon a Writ a- 
bated, not upon Avowry. 


— 
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XI. Where a man ſhall bave a ſpeciall Ie rit to have his Beaſts ageine, 
after the Defendant hath Return irrepleviſable,Returno habendo, 
& Sicut alias, where 4 man ſaall haut, where not. t 


T2 Avowant had a Repleyin, and Returgo habendo iſſued, the Plaintiff 
ſued a Second Deliverance, upon which the Sheriff returned, chat he 
did not find pledges, nor of returno halendo, the Plaintiff prayed a Sion 
alias, becauſe the other Writ was not ſerved. Coteſmore, By the ſecond 
Deliverance, it appeareth that you are poſſeſſed. Hewier, Not fo, for 
the Plaintiff uſeth preſently upon return awarded to have a ſecond Deli- 
verance, and upon the view of this Writ the Sheriff would not make re- 
turn, 3 H:6.Rep.3. And note that the Retwyno habendso is not returned. 

Replevin againſt C. and B. C. faith, that he did not take, B. juſtifies 
in the right of C. he ſhall never have return. . 


— 
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XII. Replevin by Plaint before the Sheriff, where, and how he 
ſhall make it, and enter it. | 


E my Beaſts be taken in the Country; upon complaint unto the Sherif, | 
and ſecurity of return, and to proſecute, he ought to grant mea Reple. 
vin preſently, and my Plaint ſnall be entred preſently, and the * 
may do it in any place, his Hall, Chamber, &c. but day of plea ſhall be 


waies in the County Court, 4 E.. 4. Nen. And 


Recaption. 
ul if the Cattell taken be within a Liberty, and the. Bayliff will not 
we Replevin , the Sheriff may enter the Liberty to do it by the Sta- 
of Marlebridge, cap: 22. And a Replevin maybe in one County, w 
herakivg is in another, ſee Djvsſion 2. : 
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I. Where « man ſhall have Recaption before Avowry made. 


J Fraption, and declared that he had diſtrained the fame Beaſts for 
tlie ſame cauſe for which he hath avowed :. and it was holden 
chat the Writ lyeth as well before Avowry, as after, and it is 
if for the fame cauſe, &c. it may be tryed by the Country, 9 
&6.1.Rrcaption 1.4 5 E: 3.4. 11 H:6. 8. Recaption 2.47 E:3.7. Recaption 4. 
Thor held, that it doth not lye before Avowry, becauſe the cauſe f 
King cannot be tryed before. M:; 1 E: 3. Recaption 5. 


—— — * — 
— — — 3 


II. The forme of the Writ, ani Coumt in a Replevin. 


HeWrit is good which doth ſuppoſe the Diſtreſs contra pacens & con- 
tre Statutam, although that the Detendanr be Lord: And counted 
the Defendant did diſtrain him ſuch a day, and in ſuch a place, and 
kſc he ſued a Replevin by Plaint, and that the Deſendant did avow in 
be Country becauſe he held, &. And that the Plea being removed. 
s the Common Pleas, he did diſtrain again for the ſame cauſe, the ſame - 
daſkin the fame place: And all this is good, 9 H:6. I.Recaption 1. M. 31 

R4-Reeaption 5. and he need not ſhew the cauſe certain in the Count, 1 z - 
168. Recaption 2. 

Recaption againſt many, one did alledge that before the fecond taking 

— they were Non - ſuit in a Replevin, the other ſaid that no 

Agment was given untill the other taking, and before Judgment was 


* 
: 


'Recaption. 


not abated by the Non-ſuit , and after Non-ſuic the Plaintiff might ten- 
der agreement, and have a Writ to make deliverance, Ad: 31 &; 3, Ar. 
Caption 5 ; : 

But Fitz. faith, That if the Plea be Non-ſuit, the Lord may diſtraine 
again and no Recaption lyeth, F. N. B. 72. Of the Writ abated for 
Non-ſuit, ſee 40 E:3.38. : 

In a Replevin, they were at iſſue upon a Plea, in abatement of the 
Writ, and depending that the Plaintiff brought Recaption, after the 
Replevin was abated, and therefore the Recaption alſo abated, f. C. . 
Recaption 1 1. F. N. B. 7 1. 2: ; 
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IN. ho ſpal have Recaption, and of what thing, and when'it 
ſhall be brought, | | | 


Inc hden faith, That a Recaption lyeth as well upon a Diſtreſſe for 
I Damage-feaſant, as between Lord and Tenant, Quod alii conceſe- 

runt, 47 E: 3.7. Recaption 4. 
But Fitz. holdeth the contrary , becauſe it cannot be one cauſe, 
71 E. | 

But a ſtranger ſhall have a Recaption if the Lord of the Land take 
his Cattell twice for one cauſe, which he ſhall not have if one taking 
were of others Cattell, 34 E: 3. Recaption 12. 81 

Recaption lyeth upon a Diſtreſſe for Suit royall at the Leet, 31 C. 3. 

Recaption 5. | #55; 

Upon a Diſclaimer in a Replevin, Recaption was brought, 47 f. 3.7. 
If the Lord diſtrain the Cattell of his Tenant, and erw the bealts 
of a ſtranger for the ſame cauſe, no Recaptiou lyeth, 10 E: 2. Reception 
10. | 

If a man diſtrain two, and afterwards doth diſtrain one ofthem for i 
the ſame cauſe, he ſhall have Recaption, 12 E. 1. Recaption 13. But if he 
firſt diſtrain the Tenant, and afterwards takes his Cattell, and the Cat- 
tell of another man, which they have in Common for the ſame cauſe, no 
Recaption lyeth, becauſe they muſt joyn in Action, and that they cat 
not do, by F. N. B. 72 E. RF 

The Lord ſhall have Recaption of the beaſts of his Villain which are WI 
diſtrained again, if he himſelfhad ſued a Replevin before, 19 E. 3. R. Wi 
tion g. and Rep: 3 2. And there Iſſue was taken upon the property of the . 
Cattell, ifthey were the Cattell of a ſtranger : And yet Recaption lech. 


DD ea” mm =P. ET = 


although that other beaſts are taken, and not the ſame which were fl 
taken by Diſtreſſe, F. N. B. 72 g. 


AV. Bar 


Necaption. 


IV. Barr in Recaption, and what thing he ſhall recover, 


\recap:ion, the Defendanr ſaith, That the firſt taking was for homage,. 
Jud that this is for Rent, and a good batr, and that nothing is behind, 


will got maintain the Action, 45 E:2.4.Recaption 3. 


the zoll be ſaith, That this taking was for rent due at another day, and it 
the not wateriall, althongh he cannot maintain the cauſe ſufficient for a di- 
1 Wi: fo as bee maintain the taking for another cauſe, &c. and in this 


um dhe Plaintiff ſhall recover damages for the contempt, not for the 
thing, &c. 47 E. 3. . | 

-harecaption , the Defendant ſhall not make avowry, nor ſhall bave 
urn but ſhall only excuſe himſelf of the eontempt, and although che 
tf hath diſclaimed or pleaded, out of his fee in a e yet in 
zotion he ſhall be driven to this iſſue, if hee took the cattell for the 
lyecauſe &-c. for out of his fee is no plea in this Writ, although the 
iu do juſtifie for tent, &. 47 E. 3. 9. vi. 8 R. 2. Recaption 8. 
dere the Lord juſtifies for another capſe, as for beaſts/taken our of 
polleſſion of the Plaintiffs Villeines, hee oughtralwayes to traverſe, 
bout that, t hat he took them for the ſame cauſe, and the Plaintiff ſhall 
tbe put to anſwer to the ſecond cauſe, but ſhall maintain that it was: 
hethe fame cauſe A 31 E. 3. Recaption 5. 

if pendant t he iſſue upon, out of his fee pleaded in Replevin, another 
vy do incur, it ſeems that in recaption the Lord cannot juſtifie for ano- 
her cauſe, becauſe it ſhall be yet intended out of bis fee P.18 R 2. Recap. 
in . Bat ſee 47 E 3 7. ſeems to be contrary, but if the iſſue had depen- 
klopon this, () nothing behind; or levied by diſtreſs had been pleaded , 
mother day had incurred, be might diſtraiu for it; by Fita herbert N. 
Where 12 d. was due pending a Replevin, the Lord did diſtrain again, 
Win Recaption, ſaid, that the firſt diſtreſs was but for 44. and now he 
reined for the reſidue, and he was forced to the iſſue, if the firſt di- 
leb was for the whole 12 4 P 28 E 3 Recaption 6. See that this ſeems 
de contrary to 18 R 2. and alſo to Firzh. N. B. for here alſo the iſſue 


was upon, out of his fee. 
Ihe Defendant being convicted before the Sherift in the Country in a 
Iraption, ſhall be amerced and pay damages, but being convict before 
i&]uſtices, be ſhall be fined and pay damages. F. N. B. 73. D. ſoa Re- 
"ion lyeth upon a plaint in the Country, not removed, and ſhall be di- 


hto the Sheriff by Firzh, NB. 73. 


M Recaption; , 


Withernan. 
v. Recaption upon Connſance granted. 


N a Recaption, the Bayliff did demand conuſance, and failed to do 
I: ght, and becauſe there is no Writ for the Lord to remove the plea, he 
diſtrained again, and the Tenant ſued recaption in the Kings Bench R 
citing the whole matter, and it was good, 2were for it was not purchaſed 
Pexdente placito, &c. 14 F.3, recaption 79. 

Fitzherbert ſaith , That the Recaption lyeth, becauſe the Lord might 
have removed the Plea by Reſummons, Felis 72. f. 265 
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WITHERNAM 


I. Where Withernam ſball be awarded and where not, aud wben 
it ſhab be awarded. 


tberuam ſhall not be awarded upon return, that the 

aſts are eſloined at the P/sries, &c, if the Defen- 

dant doth appear at the return, and hisappearance is 
recorded, 7 E.4 15. Witberuam 1. 


If the Defendant ſueth Retarno habende, upon a 

Nonluit of the Plaintiff, and it is returned that the 

Cattell are eſleined, now a Withernam ſhall not iſſue forth untill a Scire 
facias be againſt the pledges, 7 R. 2. Withernam 11. 

If a man recover dama. in Aſſiſe, or ina writ of right in ancient demeſa 
in the nature of an aſſiſe, and the Bayliffs take the Beaſts of the Defendant 
and ſelleth them, and payeth the plaintiff , and the Deſendant ſueth 8 
Replevin, upon return that the Cattell are eſloined, he ſhall bave #*- 
thernam, which hee ſhould not have bad if the Sheriff had returned the 
ſpeciall matter, 7 H 4 Gage Deliverance I. | 
If the Withernam be not executed, and the Defendant 8 peareth, and 
pleadeth, that he did not take the cattell, now the Plaintiff ſhall not bare 
Withernam, 17 E.3.1. nor ſhall he gage deliverance. a 

In Avowry, the Plaintiff prayeth, that the Defendant may gage _ 
ranccs 


Withernam. 
ante, the Defendant ſaith , that the Cattell are dead, now the Pl: intiff 


hall not have #ithernam, but it is to be enquired, through whoſe de- 
fwlc the cattell dye d, 19 E. 3 Withernam 8. 


____zoouo uu 0 


TI: Againſt whom Withernam herb. 


. 
. 
V 
17 
ou 


| * Grendener erroniouſly awarded agiinſt the Defendant, where he 
Y- appeared, and before S»perſedeas, the Sheriff had delivered the 
n to the Plaintiff, and was returned by the Sheriff, and that alſo hee 
old have taken them from the Plaintiff, and have delivered them back 
«Defendant according to the S»per/edexs, and that the Plaintiff had 
a ede beaſts, and the Defendant appeared and pleaded that he did 
the che cattell &c. and had a VVithernam againſt the Plaintiff, if he 
{not gage deliverance, 7 2 dw. 4.15. 26 Hen: 6 Gage Deliverance , 


haReplevin, Iſſue was taken upon the property, and becauſe the 
or had beaſts of the Defendants in Y/ithernam, lie gaged deliverance 
althe Defendant had a Writ to have the Cattell delivered to him, and 
vSheriff returned that the cattell were eſloined, and YY:ithernam awar- 
A, and becauſe he had nothing, a Capias and Exigent iſſued againſt the 
init, A: 1 1 H:: Procoſe 124. | 
Return is awarded upon return, that the Cattell are eſloined, the Plain- 
ball ha ve a Scire facias againſt the Pledges, or Withernam againſt the 
and /Vithernam lyeth at the common Law, againſt the Defendant 
ts: Proceſs 125. ö | 


— — — . 
— — — 
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17 1 VVhere the Cattell taken in Withernam, sþall be delivered 
o the Plaintiff where not. | 


Pon it hernam, the Sheriff ſhall keep the cattell, and ſhell not deli- 
Hurt hem to the Plaintiff, and when the Defendant bath delivered 
the firſt cattell which he took, he ſhall have his cattell again, M: 2 
Eg:10; But in the Kings Bench the courſe is to deliver them to the plain- 


Aryitherzam was not delivered to the plaintiff, becauſe he was not in 

theCountry and ſo returned: 
"Now the Plaintiff prayed a Writ to have Withernam delivered unto 
de ſhall not have it, if the Defendant appear, and be ready to gage 
Rlirerance, but the party had a Writ to have the cattell which were firſt 
Wen, and if he cannot have them, then he ſhall bave delivery of the Vi- 
rem, and a Writ for damages for the delay, and in the mean wy * 
XX XX „ 


Pitbernam. 


the cattell ſhall remain with the Sheriff, or Coroner, who ſerved the yyrie 


43 E: 3:26. replevin 31. | 


a_— 


IV. Of what thing a man ball have Withernam, 


FNeNpias in Withernam, againſt a Peer of the Realm, upon a return that 
\_/the Cattell were eſloined, and now iſſue upon vilſeinage, and the 


plaintiff delivered to the Marſhall, and now he prayed a Ci again 
ſome of the Defendants who did not appear, and could not have it, be. 
cauſe delivered 11 H. 4, Witheruam 4, But he had a Poxe per vadios, and 
upon default of the Defendant, itnot being found, the Plaintiff had his 
Cattell in //ithernam,and ſee there, that the Defendant ſhall hae i. 
thernam, of the Plaintiffs cattell. 

Diverſe beaſts were taken in Withernam, whereas the Replevinwys but 
of one beaſt, 22 H: 6. Withernam 7. 

If a man ſueth a Replevin of pots and pans, Y/:thernam' (hillbeof 
goods to the value, 31 E.g.VVithernem 9, 

The Sheriff in the Country may award it heruam, to take to the value, 
not to the number &c, 21 H:6. VVitbhernam 10, 


— — — 


— — 3 


— — — 
— — 


V. whey? Withernam halbe awarded to the Serif, 


He Sheriff may well award Vit hernam, upon a plaint before bim in 


the Country, 9 E. 4 Y/ithernam 32+ and that upon return of bis Bay- 
li that the Cattell are eſloined, but be ought firſt to enquire of the en- 
queſ a if the Return be true; butthe proceſs in this Vi thernam, is Alias 
and Pluries, & fic infinitum, andno proceſs of Outlawry lyeth, asit doth 


in the Kings Beach, Fitsherberts Natura Brevium 7421 H. 6: Ct dels» 
verance 13. 


„** — 


VI. Proceſſe in Withernam. 


\ \ T 1thernam upon return, the Cattell are eſloined, and upon that re- 

turn, that Non habet averia, the Plaintiff may have Sicut alias de 
averys & cattallis, M. 28. d. 3: Vitberntm 6. See Withernam 4. if the 
Sheriff ſend to the Bayliff of the Franchiſe who doth not make delive- 


rance, but that returned, VNVitheruam ſhall iſſue forth with Nov emitt®, 


e 


And VVitbernam lyeth againſt the Plaintiff for eſloining the n 
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Droprietate- Probands. 


Defendant, with diftreſs to anſwer unto the King for the contempt 


&tothe party his damages; and although he wil be non- ſuit in the Reple- 
tin, yet the Defendant ſhal declare againſt him upon the Diſtreſs, P.26 H 


(Gage Deliverarce 15. 10 


See Sees 
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PROPRIETATE PROBANDA. 
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* Upon Property claimed, in what Court or place the Proprietate 
Probanda ſhall iſſue, and where it (halbe returned. 


Fro deliverance ſhall be, and the property ſhall. not be tried without 
JaWrit; andthe Writ, De prorrietate probanda doth not lye upon a 
' Plaine, for which the Plaintiff did remove the plaint by recordare,and 
vpon that iſſued forth Proprietate probanda, and it was found for the 
Defendant, and the Plaintiff counted upon the recerdare, 30 C. 3. replev. 
$6: ind ſee the plaint abated upon property claimed, 31 E.3: replegiare 


| in a Replevin the Defendant claimeth property before the Sheriff, 


3 d - 

Replevin in the Kings Bench, the Sheriff returned, the property was 
claimed, and a Preprietate probanda awarded, 1 E. 4. repl. 12. But ſee that 
ſroperty claimed in the Court ſhall be tryed by iſſue without a Writ, 5 E 
— 41. 21 E 4 76: recordare ſhall be good upon a Plaiat abated before 

Fitæ h: FS © - 

Up-n p: oper'y claimed before the Sheriff, his power is ended, be it by 
flint or Writ dut if by Writ he ſhall have Alias, Pluries, vel cauſam, 
gr. and upon return that the party claimes prop:rty, Proprietate proban- 
daſhall iſſue orth r turnable in the Chancery, or the Kings Bench, &c. 
and 2 Ed. 3: Proprietate probanda, iſſued, where the parties did appear in 
Court, but it ſeems the property ſhall be tryed by iſſue there, and the 
Writ hall not iſſue forth, but return of the Sheriff, 30 E. 3. Proprietate 
Irebanda 3. 


— _—_— 8 — 2 


6 


Tr Where Tryal Shall be of the property at the time of the taking, 
where at the time of the Claime, where after the taking. 


JN Replevin againſt three, the Sheriff did return, that two did diftrain 


&c, as Bayliffs for the Kings Debt, and ſold the Cattell to the third, ſo 
5 XX EZ 2 be 


Proprietate pro hantla. 


he clai med property. Markham, Preprietate probanda ſhall iſſue forth, at. 1 
though the property did aecrue after , for the Sheriff cannot return the 
ſpeciall matter, but generally, that heclaimeth property, as he ſhall not 


returgythat the cattell are taken for an execution of a recovery &c 


Forteſcue, If I take my eighbours cattell. now upon property claimedand 
found in Proprietate probands, the cattell ſha!l be delivered unto bim R. 
M.3 1 H. 6. Proprietate pro 4 And it is ſayd, That a man Chill 100 
claim property if he had not property at the time of the diſtraining ofthe 


cattell, M. 2. E. 2. Avowry 178. 


** — 


_ 1 


IIL What all be done upon property claimed by the plaintifff, or Ohe 
dant, and where the plaintiff [hall have treſpaſs, although tie- 
perty be found againſt him. | 


T being found for the Defendant in a proprietate probanda, yet the Plain- 
; Lis ſhall have Treſpaſs , but if he bring a new Replegiare, the Serif 
ſhall not make deliverance , &c. but if property be found for the Defen- 
dant upon iſſue in the common pleas, the plaintift afrerwards ſhall not 
have Treſpaſs H.31 E.3. Proprictate p robanda 3. M. 31 H. 6. propriate 
probanda 4. | 

And if upon a Writ of proprietate probanda it be found for the Deitn- 
dant, the plaintiff may count againſt the Defendant , and hee ſhullde 
received to aver the property to be to him, and not the Defendant, 30 
Ed. 3. Rępleg. 3 6. and whether the property be fonnd for the _ 
the other, and Halli ſayd if it be found for the Plaintiff, the t 
ſhall be fined, 11 H. 4. C. Litt. 145. acc. | 


IV. Vp ho may claime property, and ſme Proprietate probanda, aud where 
the Defendantſhall be attached to anſiver to the King and the part). 


F the ſervant claimeth property for his Maſter, a Writ of proprit# 
proban dalyeth, 11 H.4.4*Proprictateprobanada f. 
But it was adjudged that che Defendant cannot claim property by bis 
bailiff, and the Sheriff ſnill be amerced for ſuch return, 17 E 2 proprietate 
probanda 6, and one Defendant may claim property, 31 H:6 prepristati 

probanda 6. | 
See 5 E. 3.38.11 H:4.4. 17 E. 2: propriet ate-probanda 6. C. Litt. 145, + 
man cannot claim property in goods by his Bayl ff, or ſervant, becauſe 


the claim be falſe, he ſhall be fined for his contempt, which the Lord can. 


not be, if he do not claim them himſelf, 

A ſtranger to the Writ , ſhall never claim property, nor ſhall ever 
have a w:it De proprietate probanda, but the Sheriff ought to deliver the 
cattell notwithſtanding hi, claim, 14 H. 4. 25. proprietate probanda 2. 


de 


Upon 


fan 


PT — = _[{\ -— —_—— — tl Vw may rs 


b, af 
I the 
| not 
Were 
K 
hot 
'the 


* 
f 
B 
t 
1 


Gage Deliverance. 


Upon property found for the Plaintiff , the Sheriff ſhall make delive- 
ce, and (hall attach the Defendant to anſwer as well to the King for 
tecontempt, as to the party, A. 30 E. 3. 30. preprietate probanda 3. 


Gage Deliverance.. 


—_— 
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J. Where the Plaintiff ſhall Gage Deliverance of the Withernam 


taken, and where 4 Writ ſhall iſſue forth to make Delive- 
rance, without Gager. 


ched, The Plaintiff declared, and the Defendant did avow 

the ſelling of the Diſtreſſe, as Bayliff of Ancient Demeſne, 

br Damages recovered in a Writ of Right there by T. againſt the Plain- 
of, the Plaintiff ſaid, that the Land is Frank Fee, and there was a De- 
Wrrer upon it, becauſe he had appeared and pleaded there, &c. And it 


\ \ 7 Ithernam is delivered to the Plaintiff, and the Defendant atta- 


w frank Fee by a Fine levied at the Common Law, whereof the Defen - 
ant being Bayliff had no notice, for that cauſe he was excuſed, and had 


tWrit to the Sheriff to make deliverance, but the Plaintiff ſhall not gage 
tliverance here, &c. But note, Gaſcoigne ſaich, If the firſt raking was not 
awful, and the Defendant bath ſold the Cattell, that the Plaintiff cannot 
lavethem again, that he ſhall keep the /ithernam for euer, and ſhall not 
kcover the whole in Damages, but for the —_— and detaining, &c. 
Leere, for the Defendant had a Wrir, &c. and pleaded that the land was 
Wt compriſed within the Fine, M: H:4.28. Gage Deliverance 1. 

n a Replevin after #/jthernam delivered to the Plaintiff, they were at 


ide upon property claimed by the Defendant, and the anſwer of the 
at the Defendant ſhould have a Writ to 


aintiff, Now it was holden 


Make Deliverance of the Mithernam, without Gager Deliverance of the 
iſt raking, becauſe property claimed: So if the Defendant plead, ti at 
did not take the Cattell, and it is found againſt him, the Plaintiff (hall 
Recover all in damages, 30 E:3.9. 11 H:4.Proces121, there the Plaintiff 

Pape deliverance. 8 


The - 


709 
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Defendants, untill the Plaintiffs writ be returned. | 


Gage Delrverance. 


The Defendant doth avow, the Plaintiff prayeth that he may find ſure. 
ties to deliver the Cattell, the Defendant faith, that the Plaintiff is ſeiſed 


of his Beaſts in withernam, by a Plaint in the County: And this he may 


ſay, although the Vithernam be returned, &c. and the one ſhall have de. 
liverance againſt the other, 4 E: 3. 40. Gager 10. M. 20 E: 2. Gage TH |. 
But where deliverance of the Vithernam is not made to the Plaintiff, ic Wi 
the Defendant come and prayeth that he may gage deliverance, thePlain. 
tiff ſhall have a Writ to make deliverance of the firſt beaſts raken, and 
ſhall find ſureties to make return, if, c. vi. Withernam, 3 M43 E: 3.4% 
32. And ſee there, that deliverance of the t hernam ſhall not he to the 


The Defendant did avow, and ſnewed that by Plaint before the She- 
riff, the Sheriff had his beaſts in Withernam, and prayed deliverance, &. 
The Plaintiff ſaid, that he ought not to have untill his beaſts weredelive- 
red: And becauſe it appeared by che Plaintiffs Declaration in the County WM 
that he had delivery, &c. he ſhall gage deliverance of the Witheraem, al- Wl 
though it was ſaid, that nothing that was done in the County is of R. 
cord here. But Newton conceived that that might be ſhewed bytheſug- Wh 
geſtion of the party, P:21 H:6.Gager Deliverance 13. 

The Defendant prayeth deliverance of the Withernam, the Plaintiff 
may well joyn iſſue, that he did not take them, 20 : 2. Gager 29. whichis 
not Law, but a Writ ſhall iſſue forth to make deliverance, Si care fe- 
derit, P: 26 H:. Gager 15.40 E: 3.40. | 


— — — 


II. Where the Plaintiff ſhall Gage Deliverance to the Defendant 
. firſt, and where the Defendant to him, &c. 


T ſeems, where the Plaintiff hath the beaſts of the Defendant in Mitber- 
13 and the Defendant doth appear and avow, now he ſhall not gage 
deliverance of the Cattell firſt taken, untill the Plaintiff hath gaged deli- 
verance of the Withernam, 4 E:3.40.acc.vi.3 Eliz Dyer 169-11 Elis. N. 
280. 22 H 6.205H.7:5. 


F Ü—· . . my = - 


—— — 


—ͤ — 


111. Where the Defendants chal gage Deliverance in 4 Replevin, 
and what ſh4ll be a good Connter-pl:a for him of the Gagel, 
&c. 


© 7 = on 


N a Replevin the Defendant doth avow, the Plaintiff prayeth that be 
Gage Deliverance, and that he ſhall do, notwithſtanding that he 
ledgeth that he hath made Deliverance in the Country, & c. 7 K. 2. # 
Ler, & 6.2. 4 


55 © &©- 2. &,; 


(age Deliverance. 711 


& ir he alledge it made by Writ, but the Plaintiff ſhall have a Writ to 
make deliverance, if, &c. M. 15 E.3 Gager 4.25 C. 3. Gager 8. 
& it he ſay generally that the Plaintifi is ſeiſed, &c. 3 H.6. 15. Cage/ 1 f. 


br, Andif upon the Writ to make deliverance, the Sheriff return that they 
0 xeefloined, a Capiæs ſhall iſſue and not Mithernam, and all ſhall be reco- 
1 1 wedin damages, 22 H. 6. Gager 14. 

lain WY But ſee where the Defendant ſaith, that deliverance is made, &c. the 


thintiff may ſhew how that he had deliverance in the Country by plaint, 
that afterwards becauſe he was Non-ſuit the Defendant had return, 
* And the Defendant may aver, did make return unto him. So note, 
wavowry where the Sheriff doth not deliver the beaſts to the Defendant 


She. ona return awarded, P.25 E.3.Gager 8. 

Gr. Note, the Defendant ſhall gage deliverance, although the Plaintiff 
ive. nt that he diſtrain and retain againſt Gages, & Pledges, untill he be ſa- 
nty &c.3 1 E: 3. Gager 5. 

. tad note, that all the caſes before are to be intended when the Plain- 
Re. WHY ifdeclares, upon this, that he doth yet detain, and the Defendant doth 
is- WM an &c.4 £:3-40.Gager 10. 


Ithe defendant claim property, that it was Corn, whereof a Replevin 
wed; If the Defendant ſhew that the Plaintiff did ſurrender his land to 
lnfowed with Corn, he ſhall not gage deliverance : And if it be found 
gink him, the Plaintiff ſhall recover all in damages, 30 E 3.9.Geger, &c. 
lad yet there it was ſaid, that one who avowed for a Heriot, claiming 
woperty, was driven to gage deliverance, and that was 21 E 3. Gager 7. 
kc ſee che contrary of the He riot, where he avowed by execution of a 
lr facias ; Or if he alledge the property in another, and not in the 
hintiff , or if he ſaith, that he took the Cattell in another place, qu ere, 
ithat&c. by Brian, H. 21 E. 4. Gager 19. But it is adjudged, that he ſha!l 
a0. deliverance, where he ſaith, that he took them in another place then 
1H. 21. And therefore if he do alledge the taking in another place, 
lich is ancient demeſne, he ſhall gage deliverance, yet if he had ſaid, 
le the place where, &c. is ancient demeſne, he ſhall not gage deliverance, 
KloH.4.Gager 23. 11 H. 4.2. 

Ide plaintiff prayeth deliverance, the defendant faith, that he put them; 
uo the pound, and that they are dead in the Plaintiffs default, this is a 
plea, by Martin, 4 H. 6. 14. Gager I2. And at iſſue in whoſe default 
died: But it is no plea for the Plaintiff to ſay, that the defendant 

Married them unto a place unknown, if they were in any open pound 

lun the County, s H.7.9. And by the ſame Iſſue taken, it fhall bz hol- 
lenconfeſſed that they are dead. And it ſhall be no Iſſue to fay gene- 
Al that they are dead, or alive; but the Plaintiff ſhall have a Writ to 
ke deliverance, $5 conſtare poter it, &c. and upon return that they are 
kad, the Plaintiff may aver the contrary, 30 H 6.2 Gager 16. 3 H.6. 15. 
Ker 11.22 E.q:Gagey 20. And there for parcell he ſhall gage delive- 


ure, and for the reſt that they were dead: and holden that the = 
- ö : | | 


age Deliverance. 


.ſhall be the like for the firſt, and if &c. for the reſt, &c. the Plaintif pra 
ed that the defendant might gage deliverance, and he ſaid that the bi 
tiff had his beaſts in it hernam, and they were at iſſue upon that, 7 11 
Z. a. Gager 29. But the contrary is holden, and that a Writ to make ge. 
Iiverance ſhall iſſue forth, with ſi conſtare poterit, that the Plaintiff hath 
the beaſts of the other in Mit hernam, to deliver them to the Defendant, 
and upon that returned, that the Plaintiff hath eſloined them ,witherg,y 
ſhall iflue forth, P. 26 H:. Gager 15. 

Keplevin ofa taking in the Tenure of B. The Defendant faith, that 2 
is neither Town nor Hamlet, he ſhall not gage deliverance, becauſe 
may traverſe the taking afterwards c. 4 E. 3. 13. Gager g. 1 


6 
* 


— — — 


— — 


Iv. Where Gager aball be in Recaption, Homine Replegiando, 
where in Treſpaſſe, where in Second Deliverance, &c. 


8 the Defendant doth avow for cauſe, &. and it iſſue; 
1 The Plaintiff prayeth that he may gage deliverance, and adjudged that 
he ſnall, 47 E 3. 22. Gager 3. 1 

In a Homine Re plegiandso, at iſſue, if Frank, &. and upon a ſuggeſtion 
ofthe Plaintiff, that the Defendant had taken his Goods, a Werit iſſued 
forth to make deliverance of the Goods to the Plaintiff, 6 E 448, gager 
17.5 H.7.3.Gager 21. . 

In a Homine Reple giando, the Defendant aſter ſuch Avo (that his 
Villain) did gage deliverance ofthe body, and a Writ awarded to deli- 
ver it, if,&c. although it may be that the Defendant is not poſſeſſed ofthe 
body, and if it beſo, nulla ſequatur pena,P.12 £.4.4 Gager 18. 

And the forme of Gager deliverance of the Goods of the Villain, is to 
have a Bill that ſuch and ſuch are his Goods, and a Writ for to deliver 
them, 5 H. 7. 3. Gager 21. 2 

See that in Treſpaſſe the Defendant claimed the Plaintiff to be bis Vil- 
lain, the Plaintiff found ſurety to proſecute, and hanging the plea, che 
Defendant took atl the Cattell and Goods of the Plaintif, and yet for that 
was not fined, P 9 H.5.Fines 39. And note, it is a good return n1 He- 
wine replegiando, that the Defendant doth claim him as his Villain, ſo 1s 
he could not make deliverance, and therefore the Plaintif found fureties 
by his friends to be here, and had a Writ to make deliverance, 44.8 Ha. 
return of the Sheriff 47. 

Treſpaſle for taking of his Plow=Cattell, the Defendant faith, that he 
holdeth of him, and he could not find other Diſtreſſe, and upon that they 
were at iſſue, and the opinion of the Court was, that the Defendant 
ſhould gage deliverance, although it was in Treſpaſſe, 5 E. 3. 56. C 


728, : . 
o v. Ain 


GageDelwerance, 


y. A Writ to make Deliverance for the Plaintiff, and the [ame ri 
© the Deſendant, and Proces upon it. if, ſame Writ fer 


He Defendant gaged in Court, and a Writ iſſued to make deliye- 

Lance to the Plaintif, 7 R. a. Gage 2. | 

ul if he do alledge delivery made before the Writ, it ſeems the Writ 

be then conditionall, A. 15 E.3.Gager 3. And if the Sherif return 

that the beaſts are eſloined, a Capias ſhall iſſue againſt the Defendant, 

be al not Fithernam, 22 H.6. 41. and fee 26H. 6, Gager 15. Where the 

bees ſhall be with an if, &c. Where the Defendant ſhall have a Writ to 

4 e deliverance of the Withernam taken by the plaintif, ſee 11 H. 4. re- 
| £121, | 


— 
* — 


— 


— 
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VI. bat perſons ſball gage deliverance for another, 


Attorney ſhall page deliverance for his Client, 6 E. 4. 8. Attorney 
. and 1 H. 7. 11 and 15 E. 3. Gager 4. | 
TheKings Baylif who diſtrains for the Kings debt, ſhall gage delive- - 
ee as for another perſon, by Fineux and Read; yet Frowike faith, 
Tatithe bookes are contrary, Sec hoc negatur, 16 H.7.Gager 30. 15 H.7. 
11, bae27 H.6.Gager 27. agrees with Frowsk, and that he may iſell the 


He mho makes Conuſance as Baylif of the Husband and Wife, ſhall 
deliverance, 4 H.6.13.Gager 12. 


— * 
— —ͤ—KmmÄ 


— 
— 
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VII. Gager of another thing which Was not takes at the firſt. 


THe plaintif prayeth that the Defendant may gage deliverance, who 
& id, that 5 plaintif is ſeiſed, &c. the plaintif ſhewed that he had de- 
Merace in the County, but becauſe he was Non-ſuit after the Defendant 
return , and becauſe the Sherif found not the beaſts, he took the price 
hem, and delivered the ſame to the defendant, and they were at iſſue, 
ie did deliver the price of the beaſts, 25 E.3.Gager 8. 
lud in a Homine replegiando, the defendant did page deliverance of the 


MP of the Villain, 6 E. 4.8. Gager 17. 


Yyyy VIII. Paine 


vn Paine for not Gager where be ought, and whore for not Af ij 
Cattell. | >) Bots & | 


He Defendant was impriſoned becauſe he would not gage deliver; 
1 he ought to do it, 31 C:. Gager 5. And if upon a Writ a- 
ded, the defendant doth eſloin them, a Capias ſhall iſſue forth, and al 
ſhall be recovered in damages, 22 H. 6. Gager 14. and 1H. 5, 11. 
And where the plaintif prayeth deliverance, and the defendant fairh, 
that he hath his beaſts in #/ithernam, a Writ ſhall iſſue forth to make 
deliverance to the plaintif, and if he have beaſts in YVithernam to deliver 
them to the defendant : And if the plaintif eſloin the beaſts. a withernaw 
ſhall iſſue of his beaſts, and he ſhall be diſtrained to anſwer to the Ling 
for the contempt, and the party his damages, and that although the 
plaintifwofild not be Non-ſuit in the Replevin, 26 H. 6, Gager 15. vi 
F. N. B. 72. 4c. | ' 


— 


6 — — 
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IX. Vp here Gager ſhall not be untill Avowry er Replication tothe Avilt- 
ry made. 


1* Avowry for a Rent charge, the defendant ſhall not gagedelive- 
rance untill the plaint if hath anſwered to the Avowry, for which cauſe 
he prayed in aide, which was granted, and then the defendant did 
deliverance, 22 H:6.41. Gager 14. And before Avowry a man ſhallnot 
gage deliverance, for he may claim property before iſſue, or demurrer, 
by milby: And Gager of deliverance is to find ſureties to make delive- 
rance, Hil.25 E 3. Gager 257. %s 

The defendant faith, that he took the Cattell at another place-damage 
feaſant: Now the plaintif ought to maintain his Writ, before that the 
defendant do gage deliverance; but he gaged there before iſſue joyned, 


or demurrer, 1 H.. 11. and 21. 


WASTE 


Nesse es 
WASTE. 


— —ü— , 


— 
— — 


L Where it lieth ao aint Guardian in Socage, during the Nomage 
E the Heir, * = after. 


| Guardian in Socage, t quad damna remanebit, 2 E a. Waſt I, 
14 E.3.Waſt 107. 

And ſee 16 E.3./4ft 100. where the Mother did alledge, that ſhe was 
Texdnt in dower of the third part &c. and it was found, that ſhe held as 
Guardian by Nurture, the day of the Writ brought, and that hanging 
te Writ, * did aſſign dower unto her, and the opinion of the 

burt was, that che Writ ſhould not abate by that mean aſſignment, 

it che opinion of the Juſtices there was, that Waſte doth not lie a 
ginſt Guardian in Socage, but Treſpaſſe upon the Caſe, or accompt 
Ahl! age W the Heir, but Ke4s ſaith, that accompt doth not lieof hou- 

own. | 
dian in Socage ſhall not be puniſhed, if not for voluntary Waſt, 
ir if he ſuffer a houſe to fall, he ſhall not account for it, by Priſeit; 

G. ast g. Quere, if Waſt or accompt lieth. 
| Guardian in Socage ſhall not anſwer for Waſt done by a ſtranger, by 
itzherbert N. B. 59. Zuare, if Afagna ¶ vbarta, cap. y extend to Guar- 
. See Fitz, N. B. 59. That the Heir within age ſhall have 


8 


N Ote, the Heir within age did recover againſt his Mother in Waſt, 


Guardian in Socage. 


* — — — RE —_— 


II. Waſt by banishment of the people, and Bar in it. 


Was apainſt Tenant in dower of the Exile of the people &c. and 
che Plaintiff recovered accordingly, yet the Writ is given by the 
1 laute, and there is no mention made of baniſhment or exilement &. 


Eaunſt 2. and therewich agrees 11 E.2. H 113. and there it ſaid, 
e Yyyy 2 that 


716 


19 H. Dr 25. 
acc. 

c. a. part inſtit. 
13 4. F. N. B. 
59 des. 


Wafte. 


that it is by the Statute de Confimils caſu, but Fitz. N. B. 56. H. It fremsts 


de, that it is given by the Statute of Marlebridge , cap. 23. ſee 7 
g. 3. 34- 3 1 8 8 
The vexing of the Tenants is not waſt, if they do not depart, and leave 
their Tenenfents, 17 E. 2. wWaſt 118.2 H. 6. 1 1. F. N. B. 55. 6. agrees of 
Villains. . 
And the impoveriſhing of the Villains by Taxes and Tallage, is 
I5 H.3.Waſt 131. and 16 H.;. Waſt 136. and 16 H.. 8 
And where ſuch Waſt is aſſigned, no Waſt is a good iſſue &. 1 5H, 


3 Waſt 131. 


— 
— 


2 
2 — »— 


III. Waſt againſt the Committee of the King, during Nonuge, 
where after, and the Bar in it. N 


Dunant the Nonage, the King ſhall take advantage againſt the Com- 
mittee who doth Waſt, according to Magna ¶ harta, but il the heir 
be of full age, he himſelf ſhall have the Action, &c.3 E. 2. at à and tlis is 
to be underſtood where the King doth not take amends before, for which 
the Defendant ſaid, that after the Leaſe of the King he did no Waſt cc. 
7 E. 3. 12. 43 E. 3.31. F. N 59 E. 4 

It was. preſented for the King, that the Committee &. had done 
Waſt by cutting down Trees, but if they fell down by Wind, it ſhall bea 

ood Bar, if they were carried away by a ſtranger, for the Heir ſhall 

ave Treſpaſſe againſt the ſtranger, alſo if the Guardian hath hurnt the 
Trees, it is no Waſt, alſo if he pull down a new houſe; wiel never was 
covered, it is not Waſt, byKnivet, 40 Aff. 22. Waſt 24. See that upon 
ſuch Preſentment a Writ was awarded to inquire of the Waſt, 20 H. 3. 
Walt 138. to certifie in. the Chancery, F. N. B. 596, and it ſeems upon 
ſuch a Writ, the King ſhall have a Scire facias &c. 15 H.q.6, 


— — — 
ads. — * 


9 * — 


EV. Wap. againſt Tenant. in Dower or againſt Tenant by the 
Conrleſie, and the Bar in it. 


1 E Reverſion of Tenant in Dower was granted unto the Husband 
and wife, and the heirs of the Husband, they brought. Waſt ſuppoſing 
the diſinheriſin of them, and the Writ good, H. 3. E. 2. t 4- The 
action lieth againſt him for Waſt done by the Leſſee of his eſtate, 11 4 
Tenant in Bower leaſeth her eſtate unto the heir, and T. the be be⸗ 


ing within age, and doth not take the profits, and at his full age dilagrees, 


and brings Waſt againſt Tenant in Dower for waſt done by T: and good, 
hut if the heir alſo had taken the profits, it had been a good Bar, * 


fore een VVaſte. Cc. 30 E. 16. waſte 26. 
-.yVaſt by the heir againſt Tenant by the Courteſie, becauſe he ſuffered 
the water. of the Sea to drown the Land, for not repairing the Sewer, 

H.6.1, . | | 
| "Three Co rceners aſſign Dower to their Mother, who commits waſt, 
. the 2 brought waſt, and well, but they fhall not recover 
thenhole in damages, 11 E. 3. fi. 1 

Note, that Tenant in Dower, after ſhe hath loſt a VVood in VVaſt, yet 
fhe ſhall have. houſe-boot &c. at the View of the Plaintiff in the ſame 
wood, ſee, this was before the Statute, 4 H. 3. aft 129. ; 

* Tenant in Dower ſhall not be puniſhed for waſt done by her ſetond 
ineband, who is now dead, 15 H 3: Vaſt 13 3. alſo it is a good Bar, that 
the ſecond husband did it by the commandement of the King, 7 H. 3. 


rat 141: | 


—_—_— 


— — — 
— 


V. Generali Bar in am Aion of Wait, and what ball be « good. 
58 Bar, what not. | 


Was againſt the Committee for the heir-at his full age, it is a 

1 good Bar to ſay, that the King hath had amends. for the VVaſt, 3 

2. Vaſt 3. | | 

So that the houſe in which &c. ſtood upon Poſts, without more build- 


17 that it was never covered, for then it is no houſe, 40 Af. 2. 
Maſt aga inſt Tenant in Dower, it is no Plea for her to ſay, that in a 
Precipe depending againſt her, ſhe vouched the Plaintiff, who hath en- 
ted into the warranty, and. is now tenant by the warranty, 3. E. 2ſt 4. 
e Grant of an Abbor, that if waſt be done, it ſhall be determined 


s no Bar in waſt, brought by the Anceſtor, 3 E. 2. 
Waſs. 5 


A Surrender to the Plaintiff, with his acceptance, is noBar in waſt, if he 
@ not ſay, for her, before which was no waſt, 8 H.5 8.14H. 6.14, ace. 
by ſure, and 27 H.6. Waſt8. contrary adjudged, 12 R. z. Waſt 99. and 
therewich agrees Newton, 19 H.6.66.and P. 3. H. 6. ast 25. It is holden a 
65 plea, the Surrender with agreement, and the iſſre entred accor- 


dg. | 
If Tenant for life do waſt, and alieneth in Fee, and the Leſſor entreth, 
ie ſhall have a good action of waſte, 45 £.3.9. the ſame Law where 
nters for a condition broken after the waſt done, 45 F. 3:9. 12 H.8: 6. . 
Wif he enter without cauſe upon his Leſſee for life, he ſhall not have 
fiſt, 12 H. 4.6.5 H.5.12. 8 H. 6. 1 1. | 
kia good plea for the Aſſignee of the Leſſee, that after the Leaſe 
aft was done, Firz.N.B.56.4. and for Guardian of Right, 44 FC. 3. 
V. So for the Committee of the King, 7 E.3. 12.#«f x5. but for _ 


dian in fact it is no plea, 27 E. 3. 5.Waſt 14. 26 8, 3. aß to: 


be cannot do Waſt; for it ſhall be intended melir legali wode G E. 


Vide 1 H.4. 3. difference is when their Seiſin was lawfull; for if it were by Diſſeiſin, 


Vide Old Filx. H. A2: 22225: 28:2 E: rr 
_ 5c ſhe ſhall be charged &c;z H: 43:42 E: 3: 22:1 E: 4:28: 3 E:3.46:but liying 


40 404 ace, 4 E: :waſt 22: allo if he cannot cut trees to cover the houſe, but he may 


7 {1.6 38, acc. ger who is not the Kings enemy, 41 E:3:waſft $2:temp E:1 :Waſt 1 23. and 


© 2 8 * r a * * 0 
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Waſt againſt the Leſſor of his Father, where theLeaſe: . 
mould be kawfull for him to make his profit weliors modo "—_ that ie 
expedire, without contradiction of him or his heirs, yet it is holden chat 


> t LI. vide 46 E. 3. 17. But ſee 17 E: z: : Naſt 101. that a of 
Land to make his pr ofit, he may dig in a Mine, if there be a Mine and no 
other profit, and may fell theOre,and ſo of a wood by willy and Seherd. 
Entry into parcell of the Land, wherein he hath aſſigned waſt goes but 
in Bar of that onely, 9 Hi; 43: 8 E: 3:5. Vaſt 16:46 E:; go." 
It is a good plea, that the Plaintiff, himſelf was ſeiſed, the day of the 
Writ purchaſed, and the iſſue was, that he never after &c: 11 E:2: of 
I 14: 4 E:3:33- «4 


A woman joint Leſſee with her husband ſhall not be puniſhed for waſt 
done in his life time after his death, 9 E: 3:42: and 10 E:3:17:.and the 


the husband, the action of waſt will lie againſt them both, 17 E:3:47: 
and 2sere, it in this Caſe, the husband dieth after Judgment, if Exeeuti- 
on ſhall be ſued againſt the wife, Fitzh. abridgeth the ſaying of Hill that 
' ſhe ſhall be charged, but if a woman bath a Term or other Leaſe c be- 

fore the covertare, ſhe ſhall be charged with the waſt of the husband &c: 
9 H:6:52 E:1.Waſt 128. | = 

It was found before the Sheriff, that one defendant did waft, the other 
not, and the Plaintiff could not have Judgment, but Sicat aliarawarded, 
6 E: 3:54. for it ought to be found the waſt of them both; for the mil- 
chief, that if one hath nothing &c: yer 3:E:3:18: and 3; E; 3: Waſt 6: 
Judgment was given preſently upon ſuch a Verdict, vide 14 E:3:Return of 
the Sheriff 11 1. | Ft 287-30 

The Leſſee of a Mill could not fell and cut timber for to amend the Mill, 


cut trees to repair a houſe, or to make Carts, P: E:3:/af 28 19 E:3: 
Waſt 30+ But if the houſe be burnt by ſtrangers, and not by the 
enemies, he ſhall not cut down trees to repair or build it again: Ale 
the Leſſee cannot cut down apple trees to repair the houſe, if there be 
ſufficient of other Trees, temp E:1:waſt 122: and it ſeems that the Le 
ſee may cut Trees to make Troughs tor his cattell to drink in, 33 . 
Double Plea g: and the cuttins-down of dead wood is not yaſt, but he 
ſhall not cut it to repair a houf: which is burnt by his fervant or a 


note, that the burning is the waſt, and not the cutting of the trees, co re 
pair it, by Willy, 19 E: 3: Maſt 30. and fo is 20 E: 3: #aft 32: | 

If a houſe be burned in the default of the Leſſee, and he cuts dong 
Trees to build a new houſe,” Quere if the one or the other be walt. 1¹ 
hath been holden that the cutting of the ttees is waſt, but ſee 44 E. 3: 
44: it is waſt in both: VVaſt 


Maſte. 


e of apple trees, The defendant aid; that they fell by the wind, 
tit became dry, for which he took them for fewell, and holden a good 
$6; IN yaa; 7 6:36: alſo it is a good Bar, that it is ſeaſonable wood &e.7 H: 


, found according to the writ, and that hanging the writ, the defen- 
lad repaired it ſo well as it was before, yet the Plaintiff did recover, 
ind that point of the Verdict as to the Reparation was void, 38 A4. 2. 
42 .9 H:6.66. 13 H. . and 15 H.. acc. but a new houſe made as good 
r before the action brought, is a good Bar, 20 E. 4. 18.21 E.4. 39. 13 H. 
| and 21. | 

[ce Guardian ſhall not have windfalls, 40 Af.22: but Leſſee for life 
Al bave them, 7 H.6.40: ſo of a houſe fallen, 42 E.3:6. and 44 E: 3: 
$and44: 29 E:3:42: but if the houſe be diſcovered by tempeſt, this is 
x; if it be not covered again within convenient time, 12 H.4:6: 

E the Leſſee doth repair a houſe which was ſo ruinous, that he was not 
und to repair it, it is not materiall of what length or breadth he maketh 
tht where he repaireth a houſe which is taken down by himſelf &c. ſo 
seis bound to repair it, there it may well come in iſſue, if it be ſo much 
nach and ſo much in breadth , for if it be not, it is waſt, 22 H.6.18. 
6:27: and it ſhall be ſo, although he pull down the firſt with the 
kintiffs conſent, and makes a new houſe as good, and as profitable, by 


= 22H:6.18: | 
the Leſſee pulleth down a ruinous houſe, he ought to build a new 
buſe of the ſame length and breadth, ſo was it adjudged, 8 Pacobi, in 
und Caſe, but ſee 22 H.6. by Newton, if the houſe fall. by tempeſt or 
therwiſe, and not the default of the Leſſee, it is otherwiſe: 

Ruinous at the time of the Leaſe, is a good Bar, 7 H.6.40. 14 H.4; 
& bur if he will rebuild: it, he may well cut down trees to do it, and 
takthough it fell in the time of the anceſtor of the Plaintiff, iſ it be a 
welſary houſe, and neceſſarineſſe of it ſhall come in Iſſue, 11 H. 4. 
if it becometh ruinous after the Leaſe, it is waſt, although the houſe 
boot fall, 34 E. 3. waſt 145. 
Kis a good Bar for Leſſee for life, that a ſtranger had the Land in exe-. 
on upon a Statute Merchant of the Plaintiff, before which there was 

„ 19 f. 3. Vaſt 31. 5 a 

Tote, that cutting down of Apple- trees which fall by wind, if yet they pie 7 8.6, 3. 
Mldear fruit, is waſt, 44 E. 3.44. 1 9. before,not i 
Watt, declaring that J. did enfeoff the Tenant, and A. his wife, mo- be /all by 
of the Plaintiff for their lives, and to the Heirs of A. who is dead, — vany 02 
beTenant faid, that he in the life of A. did alien to a ſtranger in Fe. — 
lech and he took back for life: So the Plaintiff hath nothing in Rever- 
a, and holden a good plea; for all is purſuant to the generall Iſſue; 

be bath nothing in the Reverſion, 8 H.6.13. Martin faith there, 
W nothing in the Re erſion ly is no plea, where the Plaintiff de- 
Xe-0t a Leaſe made by himſelf or by his anceſtor, otherwiſe it is W : 


bo 


PBT N on ne 


Waſte. 
he brings the Action as Aſſignee &c. 8H.6.15. See contraty to this 
of 2 plea, 46 E. 3. 10. but 30 H.6.9.6. agrees with 9 H:. 105 
A Leaſe Abſque impeticiene vaſti, Proviſo, that he ſhall not do waſt 3 
demibus vol untariꝭ, now he ſhall be puniſhed for no Waſt, but in the 
houſes, and there onely when it is _ but if he hath done yolun- 
* waſt in the houſe, he ſhall be puniſhed 
= is holden a good Bar to avoid circuit of action in waſt, that the 
Plaintiff did grant unto him that he ſhould not be puniſhed for waſt, 6 
E.3.7. 20 H.7.4. by Tremaile. But Finenx chief Juſtice contrary there, 
and 21 H. y. 24 if it be by another deed, and with that agrees 9 H. 6, 35. 
and 21 H.6.47. | * 
It is a good Plea for the Tenant by the courteſie, that the Mother hath 
an elder ſon-who is living, which did ſurvive, or a fon, whereas the Plain» 
tiff is a daughter. were if it be good, that ſhe hath another daughter, 
which is alive, who hath iſſue, 9 H 6.11. F. N. 60. 91 
The Tenant faith, that he cut trees to re- build the houſe, which was 
ruinous in the time of the Anceſtor of the Plaintiff, which fell aſterwatds, 
and Iſſue was taken, if it were ſufficient &c. in the Plaintiffs time, for 
then if it falleth through his default &c. it is not lawfull for him to cut 
timber to build it again, 11 H. 4. 3 1. N 
In waſt by the Lord, by eſcheat of a houſe, it is a good plea that it was 
uncovered in the time of the Tenant, and feeble, and that afterwards for 
weakneſſe it fell down &c. the Plaintiff replyed that the Tenant tookit 
down and ſold it, the Tenant ſhall averre his ſaying, without that, that 
he took it down or ſold it, 45 £.3.3. for it is not lawfull to takedown a 
houſe which is ruinous, 14 H. 4. 12. | 
Waſt maintaned for ſuffering his Cloſe to lie uncloſed, ſo i the Cattell 
of others did eat his young ſprouts of the trees: So of putting in beaſts, 
or young Bullocks, not of any value, 20 E. 3. aſt 32. 
So of Quick thorn ; for this is deſtruction, although it be not proper- 
ly Waſt : See 9 H.6.43.46 E.3.17. | 
Vide11 Pac. in v. l. B. in Sir Fohn Gages Caſe, eradicatingof white 
thorn is waſt, but not of black thorn, 46 E. 3.9 H. 6. 40 but by C 
| Chief Juſtice, cutting of Quick ſet-hedges is no waſt, but is good bus; 
bandry, and they will grow again, but eradicating of them is waſt, 
ſo it is of a hedge of black thorn. 
It is no bar, that it is ſeaſonable wood &c. if it be above 20 Jears 
2 7 H: 6:40: 10 H:6: Vaſt 42: See of this matter, what be 
d wast. 40 E.3.33:waft 67. | | 
+ The Patron of a Colledge encorporate made Collationto 7 S: by the Ws 
words, or IO edi &c: tali Collegio &c: for term of his life, and no n Wh 
waſc brought against him, the Tenant could not have the 1 Plca Wile 


or all the reſt &c,vid: 9H.6. 


- 


upon the matter, becauſe it is not a Leaſe ; for a Patron by no means **" na! 


make a Leaſe of a thing not in him to that intent, for which he i, A 


Waſte. 


did not leaſe, &. and good, 21 H:6.2, yet I may have the ſpeciall 
whereby my Diſſeiſor maketh a Leaſe to me for life, - that is gran» 
cauſe he hath a Freehold, but yet Iam remitted. 

the Leſſor grants Trees during the term, and he himſelf cut them 
un or commands the Leſſee ſo to do, the ſame is not waſte, but if 
eleffor cut them for the Grantee without the commandment of the 
reffor. this is waſte, 21 H:6.47, And the commandment was averred. See 
eught to be by Deed, as a commandment for to dig gravell, 2H 7. 
t& And ifthe Grant was before the Leaſe, the commandment of the 
Gantce ſhould be good: Alſo if he cutteth them down without com- 
mndment, yet be may plead the Title of the Grantee againſt the Leſſee, 


"FR 
aſſes may well cut down Oakes and Aſh for fire-boot, &c. if 
tere be not under-wood,&c. otherwiſe it ſeems for ſale· boot, 21 H.6.49. 
H: 3. waſte 139. ; 1 | 
Waſte lieth for him in the Remainder in tail againſt Tenant for life, G. b. 4c 59. 
wohath the Fee in remainder, 4t E: 3.23.42 E. 3. 19. But he in the re- 1 
er in tail after poſſibility of iſſue extinct, ſhall not have waſte : And 4%. 1 H. 4.1 4 
Mlath iſſue wich dieth, hanging the Writ, it ſhall abate the Writ, 2 H. 34 H. 6. 6. 21. 
111.33 H. 4.6. F. N. B. G0. 39 E. 3 16. ac. 
That he bath nothing, the day of the Writ brought, is no plea for the 
fendant in waſte, becauſe the Alienation after the Waſte done ſhall not 
caſe binn, 40 F. 3.33. 41 E.3. 23. | 
That the houſe was weak at the time of the Leaſe, and fell afterwards, 
good bar,4y E: 3.2.14 H.4. 12. g 
Many things of ſmall value, as one twelve pence, another ſix pence, 
make waſte, but not one of them by it ſelf, 14 H 4.12.9 H. 6. G6. Waſte g ; 3.7. 4 
value of twenty pence adjudged, was againſt a Guardian, 34 E. 3. Grange to the 
| 146. and 20 E. 3. waſte 32.12 H. 4. 4. value of 408. 
Waſte of a houſe, no ſuch houſe at the time, is no plea, 42 E. 3. 22: 17 Paſte, and pet 
%. For ifthe Leſſee himſelf, or a ſtranger with his aſſent build it after 7 fe #9 
Leaſe, the Leſſee ought to maintain it, 42 H: 4.6. 17 E.2. we ſte 118. Ne 
at otherwiſe it is where the Leſſor makes a new houſe after the Leaſe, 
thout the aſſent ofthe Leſſee, 49 C. 3. 1. | 
Waſte doth not lye of that which the Leſſee covenants to leave in as 
od plight, &cc. if the houſe falleth afterwards by tempeſts, 43 E. 3. G. 
af 74. So if it were ruinous at the time, &c. 49 E. 3.1.8 E.4.2. but 
Moch caſes the Leſſor ſhall not have Covenant. 
leaſe of the Anceſtor with Warranty to Tenant for life, ſo as he nor 
Airs ſhall not claim nor demand any right during his life, is no bar 
Ne done in the time of the Heir, nor a releaſe of che Heir himſelf in 
e of the Anceſtor, but an expreſſe Grant of «the Heir in the life of 
Anceſtor to the Leſſee, that he ſhall not be impeached of Waſte, fhall 
Agood bar againſt him, &c.42 E:3.24.VVaſte 721 19 H:6. 17. 
Aman reciting that where his Father leaſed to 7. for life, Know, &c. 
1 | 2221 "” me 
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Patte. 


me dediſſe, the ſame lands to the ſaid 7. for life, &c. & relaxaſſe omnimod. 
actiones vaſti quas habeo, ſeu, &c. and the opinion it ſeems dy the iſſue 
which was taken, that nothing paſſed by the Deed in Waſte.) That if the 
ſame doth enure onely as a Releaſe, as if he were Tenant for liſe at the 
time, by the Leaſe of the Father, that the ſame ſnall not be a bar for 
Waſte done after that Deed. Otherwiſe it is if the land paſſe, ſor then it 
is as a Leaſe without impeachment of waſte, 31 E:3.wafte 103. ſee 3 Ig. 
"I 2 H:4.24, That nothing paſſed by the Deed, is no plea in waſte 
by him in the Remainder, but it is a good plea, that he did not leaſe by the 
Deed,&c. | 

Tenant in tail ſhall be barred of waſte for his life by releaſe of his right 
to the Tenant of the land, 13 H:7.10.38 E:3.27. 

Warranty to the Leſſee and his Heirs, holden no bar in waſte, 6-4:3.7,” 
20 H:7.2. it is agreed a good bar, vi. 20 H:6.21. 

Releaſe of Actions perſonals, after the waſte done by a Prior, Leſſor, 
ſhall not bar his Succeſſors of an Action of waſte, becauſe the houſe hath 
an Inheritance in it preſently, otherwiſe it is if he had taken amends, 42 
E: 3. 22. 10H. . 3. but it ſeemsto. be a good bar as to damages, 13 H 

10. | Ft, 
= Ifa Prior licence the Leſſee to cut Trees, the ſame ſhall diſchargehim 
in waſte brought by the Succeſſor, 44 E: 3. but if he cutteth down the 
Trees, and then the Prior doth releaſe to him, the ſame ſhall not bar his 
Succeſſors,21 H 6. 4c. | 

If an Abbot Predeceſſor makes a Leafe, and covenants that the Leſſee 
ſhall take Timber, cc. in another wood which is not leaſed, the Leſſee 
ſhall not take it without delivery, but by ſuch Covenant the Leſſee ſhal not 
be diſcharged of waſte, although the Abbot will not deliver the Timber, 
if there be ſufficient upon the land, otherwiſe it is if he hath not ſufficient 


&c. 44 E: 3. 21. ſee 3 E:2.Wafte 5, 


Waſt of Trees, it is no plea that the plaintiff took them, 44 £:3:44.And 
if the Defendant ſaith, that a houſe fell by wind, it.is a good Replication 
that it was for want of Coverture, 44 E: 3:44. | 


If the Leſſee cutteth for Houſeboot,&c. or to make a Bridge in the 
land, as he well may: If now others who have Common of Eftevers 
there, or Eſtovers certain, cut down the ſmall Trees, or Bruſh, which the 
Leflee hath cut. before, ſo as they grow again, the Leſſee ſhall be puniſh- 
ed in waſte. 42. | 

Waſte brought ofa Meadow drowned; by reaſon that the banks of rhe 
River were broken down, and not re paired, ſo as it could not be mowed; 
The Defendant ſaid, that the Plaintiff had a Mill, &c. of which the banks 
were not repaired of the Pool belonging to it. &c. and they were at iſſue, 
if for want of repairing the ſame, the land where, & c. was drowned, 46 6:34 
waſie-91.20 Hi6.1-. | = | 

Waſte, tor that he had made waſte in a Ppol which he held as Guard, 


—_— 


Wafte. 


he fhid, that he let out the water by a pipe, becauſe he could not other- 
nie fin in the Pool for Reeds, and left ſufficient ſtore, at the full age of 
te plaintiff, iſſue was taken upon it, and the View there, and it was hol- 
(en, that although he ſell fiſh, and ſtore his own pound &c. it is not waſte, 
de leave ſufficient at the full age ofthe Infant, and that ſhall be tried by 
Neiphbours : The like Law is of Deer in a Park, if he ſtore his own parks 
nich the Deer, yet if he leave ſufficient Deer to ſhew at his full age, it is not 
hate, 3 E. 2. waſte 97. 
* of a Wood, Mine, or Piſcary, may ſell, &c. 17 E: 3. 7. 12 FE: 
Waſte againſt Guardian, he pleaded an Agreement betwixt the Plain- 
and her Coparc ener that the Plaintiff ſhould give the other for equali- 
of partition, certain Trees, &c. and that he as Guardian, cut them 
Land delivered them, xc. And iſſue was taken that the Agreement 
ns of a ſumm of money, and not as above: Alſo that he had- cut down 
mare, &c. (7) of greater value then the agreement was, and alſo in ano- 
ler place not appointed, &c. 1 I R. a. vaſte 98. | 
Waſte of three and twenty Oakes, the Defendant ſaid, that he did re- 
jure the houſes with them, the Plaintiff ſaid, that he did that with foure 
them, and that he ſold the others: And although by this Replication 
te Writ, was confeſſed falſe in part, yet the Defendant faid, that he did 
zpaire the houſes with them all,32 E; Yafte 104.22 H.6.24. 
Note, 37 Elix. in Com. B. If Leſſee for life or years, fell and cut Timber 
rees, it is waſte, Non quia vendebat , ſed quia ſc indebat; But if he ſuffer 
bem to lye upon the ground without doing any thing with them, it is 
alte; and if he fell hem with an intent to repair, if he after ſell them, 
tis waſte, Non propter venditionem, but becauſe he felled them. | 
Waſte of a Cottage, the Defendant aid, that it was the Cottage of a 
Hain, and ſtood empty by reaſon of his death in it in the time of the 
wave, and that no body would dwell in it: And the iſſue was, that he 
wht have Tenants enough, &c. 3 2 E: 3. waſte 104. | 
Waſte againſt husband and wife, and that was found by their defaulc 
&fore the Sheriff, and the wife was received in the Common Pleas, and 
ſeaded, no waſte done, 19 £.3: waſte 125. $5. 
The Guardian in Waſte ſaid, that he aſſigned Dower to the Mother of 
Plaintiff, and becauſe there was not a houſe upon the land, he cut 
Mn. Trees and built two houſes, and becauſe he built them upon the 
wi of another, it was adjudged, that he ſhould build two more houſes up- 
Mie Plaintiffs lands, to the value, &c. and find ſuret ies that he ſhould 
ant do waſte,9 A. 3 .waſte 137. 


he 


Waſte. 


Vi. Wa e againſt an Abbot Prior where for them where 97 
Fo of a Colledge, Parſon, Biſhop, and the Bay, jor « 
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T is no plea in Waſte by a Prior that his Predeceſſor pratieed that it 
ſhould be determined by Neighbours, 5 E: z. waſte 5. But the Grant of 
the Predeceſſor under the Covent Seal that he ſhall be diſcharged of the 
Waſte, will ſerve againſt the Succeſſor, 21 H,6.46.. So amends, or other 


| agreement with the Succeſſor, is a good bar, 42 f. 2.22. ' 
F.n.8.c9.r. A Biſhop, Parſon, Maſter of a Colledge, Arch-deacon, ſhall not puniſh 
4d 57. E, rv Waſte done in the time of the Predeceffor : Otherwiſe it is of an Abbot, 
. 7. 3. prior, &c. who alſo ſhall have an Aſſiſe of a Diſleiſin to the Preckeeſſot, 
2H: 3. the reaſon is, becauſe the Abbot cannot make a Will, bur the 
right doth continue in the houſe, notwithſtanding his death. '. - 
* Waſte againſt an Abbot Guardian, who ſaid, that the War fell in the 
life time of his Predeceſſor, after whoſe death no waſte was done, 43 E.;. 
8. and 30.7 E. 3.53. 49 E 3. 25. But if an Abbot Guardian be depoſed. 
his Succeſſor ſhall be charged for waſte done in the time of the Predeveſ- 
ſor: And if an Abbot command a Monk to do waſte, the Abbot himſelf 
ſhall be charged after the death of the Monk, but not his Succeſſor, 39 


E 3.26. waſte 9 5. 
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VII. Waſte by him who hath but for life, or years, with another 
who hath the Fee. | 


WA at againſt Tenant in Dower by the husband and wife, upon a 
Grant to them and to the Heirs of the husband, ſuppoſing 'walte: 
to be done to their diſinheriſin, is good, 3 E: 2.wafte 4.17 E. 37. But New- 
ten ſaith, 22 C. H. 25. That the Writ ſhall ſay, ad exheyedationem of one of 
them, and therewith agrees, 18 E. 2. Brief 835.2 H. 3. 7. | 

Vi:F.N.B.59..T.vi29 Eliz in Com J. Sir Roger Lewkntr and Fords 
caſe, Waſt was brought by two Co. parceners, and the heire of the 
third Coparcener, her husband being alive, and Tenant by the Curteſie, 
and the Writ was Quod tenuerunt and good, notwithſtanding the Te- 
nant by the Curteſie was not named in the Writ, becauſe as the caſe there 
was, the Term was ended. | 

If two Parceners make a Leaſe for life, one taketh husband, hath iſſue, 
and dieth, the husband ſnall joyn in waſte. So if one hath a husband at the 
time, and dieth, the husband ought alſo be named where he hath iſſue: 
But if che husband alone leaſe during the Covercure, he and the i ſſue 
not joyn in waſte. See from hence, that the husband of one Parcener 
be Tenant by the Curteſie of the Moyety of a Reverſion. 
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He 


Maſle. 


they ſball alſo joyn in Waſte, 27 H: 8 13. So two Joynt-tenants, and to 
ra de beirs of ohe of them: But Tenant for life, and he in the Remainder 
joyning in a Leaſe, they ſhall not joyn in waſte, vi. 13 H: 5. 15. 2.22 H 6. 


25.46. vi. i H. 4. 1. 5l. L. ar. br. Leaſer 2. 4c. And by Fitz. the Tenant for- 


leſhall recover the Freehold, and ho in the Reverſion damages. 


2 * 1 _ _ — * — 
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VIII. Waſte againſt Gnurdiam in Fait, and Guardian in Right, 
and Bar in it. 15 


che Anceſtor, a ſtranger did abate, againſt whom ſhe recovered, 
ter which no waſte, &c. and a good plea, 44 E. 3.27:waſte 80. 


«d, IV. B. 60. : : 6 
of. WW Fehe heir recover in waſte againſt the Guardian within age, he ſhall 
vir WY wt recover the damages, which he ſhall do if he recover againſt him at 


full age, becauſe it is then out of the Statute, which tſpeaks that he ſhall 
loſe the Ward, and damages for not ſufficiency. Alſo the Statute ſhall 


Alſo no reſpect to the value, &c. 12 H:4.4.F.N.B.60.7T. 


Guardian in Fait, or in Right, 3 R. 2. Maſte 97. So he need not alledge in 
what land, nor the certainty of the Acres, but the Inqueſt ſhall find the 


ball 


: 9 


abate And if it be found contrary, then the Jury ought further to 


kad by a ſtranger, as Guardian pendant the Writ, vi 16 E. 3. aſte 100. 

Waſte by the heir during his Nonage, the Sheriff returns the waſte 
found, and becauſe he did not return the certainty of the value of the land 
Kofthe age of the Infant, where the Statute, is that he ſhall loſe damages: 
kxas holden, that a new Writ ſhall iſſue to enquire of the value, and an- 


1 er to the Sheriff where he was born, to enquire of his age but Judg- 
here ent ſhall be given preſently, that he ſhall loſe the Wardſhip, 16 E: 2. 
Waſte 117. vi. 16 E: 3. Waſte 100. But if the Sheriff take the Inqueſt by 
ſſue, nel where the Waſte is aſſigned in two Towns, a new Writ ſhall i{- 
t the eforch to enquire of the whole, if the Jury have not had the view of 


de whole, 2 H. 4.3. 
Attachment againſt a Guardian who ſuffereth a houſe to fall, where he 


Ah ſufficient to uphold it, 9 H. 3. waſte 136. But Guardian in Socage 
Aal not be charged of ſuch waſte,28 Hl. 6 9. 


Hein the Reverſion, and Leſſee for life, joyning in a Leaſe for life, 


Wis againſt a Prioreſs as Guardian, ſhe ſaid, that after the death of 


Ihe Guardian ſhall not be puniſhed for waſte done by a ſtranger, 


not be recited againſt him, becauſe the Action is at the Common Law: 

In Waſte againſt Guardian, the plaintiff need not count whether he be 
certainty : And if the Defendant alledgeth that ſhe holdeth the third 
in Dower, the day of Writ brought, that being found, the Writ 


Wquire, and it is not materiall if it be found that ſhe was endowed of the 


[5 Ic 
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72.6 Fafte. 
It is a good Bar that he cut Trees to build a houſe for the Tenant in 
"Dower, but then he ſhall be enjoyned upon a pain that he build another 
houſe upon other land of the heir, H: 3.wafte 137. | 
The Guardian may re-edifie houſes which he finds fallen down in his 
time, and may allow Aſh and Oakes for fire-boot , wherere he could 
not take other, yet the Verdict was generall, that he cur down Trees 
20 H:3.waſte 139. ' 
The Guardian ſaid, that the Plaintiff was borne before the marriage 
and becauſe he would baſtardize the Infant to his diſinheriſin, he loſt the 
Wardſhip: And it was awarded that he ſhould pay ſo much to the re 
building of the houſes, 10 H: z. Waſte 142. 
The Guardian commits Waſte, and then grants over his Eftate the 
Writ ſhall be againſt him qua tener, t. E.1.Waſte 126. ; 
It is no plea for the Guardian in Fait, that after the Leaſe to him. no 
Waſte was done, 26 E:3.waſte 10. and therewith agrees, 27 E. 3.3. 


ä 


8 


— 
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IX. Weſte againſt Tenant for life, and the Bar in it, where there 
is mean Eſtate for years, or life, 


51 — 


Wi will well lye againſt Leſſee for life, notwithſtanding a mean 


Remainder or Reverſion for years, 46 E:3.17.4 E:3.18, So for 
him in the Reverſion, notwithſtanding a mean Remainder for life, 30 E: 
3.3-F,N.B.59H. But not for him in the Remainder, nor where the Re- 
verſion is granted for life, 33 £:3.waſte 144 10 E:4. 9. 

A woman Leſſee for life, took a husband, the Leſſor did confirm to 
them for their lives, now waſte doth not lye dur ing their joyntlives, by 
the reaſon, 6 E: 3. 19. as it is abridged, by Pigot, becauſe the iſſue ſhall 
be, if he did leaſe. But ſee the hook, that by the opinion of Herle and 
Chauntrell, the writ doth well lye for the heir of him who doth confirm, 
and he ſhall ſay that he leaſed, and maintain it by ſhewing the ſpeciall 
Matter: But it is cleer, that the Action of waſte is not loſt by the confirma- 
tion, 8 E:3.26.9 C: 3 9. But there it ſeems if he be not in by the Confirma- 
tion, it is not as a Leaſe, &c. yet Chauntrell faid,6 E:3.19. That if the DiF 
ſeiſee confirm to the Diſſeiſor for life, he hall have waſte, and Fits. 
notes that to be law. But Litt. holdeth f«/.36. that the Diſſeiſor hath now 
a lawfull Fee. T7 

And ſee 17 £.3: 68. VVherea woman Leſſee for life, took 4 husband, 
and the Leſſor did confirm their Eſtates for the life of the wife, and after- 
wards brought waſte, ſu ppoling them Tenants for the life of the wife, of 
the Leaſe to the wife before the Coverture, and good. So 2 Confirm 
tion which doth not enlarge the whole Eſtate, ſhall not alter any thing, 

Vigo E.3.3. VVaſt is diſpuniſhable, where there is a mean Remainder for life, be- 


33 E.3.afe cauſe otherwiſe it ſhould be defeated, 11 E:3. Receipt 118. f 
144. acc. | 1 


Waſte. 


r Leſſee for years grant over parcell of his Eſtate; yet the Action of 
waſte lyeth againſt him alone, 2 E:4.11. 4 1 

' Waſte of Tenant for life diſpuni ble, for the Eſtate mean of him who 
hath ſued execution of a Statute Merchant, with averment, that before that 


no waſte was done, 19 E. 3. waſte 31. 


—— * 
— — —_— "= 


oF 
) N 


—— — 


, X. The manner of Inquiry of Waſte, and how i! ſhall be done 


c upon it, and how the Record ſhall come in. 
9 . | 
ic Aſte found be fore the Sheriff, and the Verdict ſealed with the ſeal 


, of the Office, was delivered in Bank by the Plaintiff, and well, 
king delivered to him, &c. And he had Judgment of the parcell found, 
mere he had aſſigned waſte in parcell whereot there was no Inquiry, vi. 
n E:3. 1. i - 4 | 

But ſee 14 E:3.Wafte 27. agreed, he ſhall not have Judgment of the 

urell found, where the reſt is not enquired of, but Peſtea entred, and 

t alias awarded, and the Sheriff ſhall be amerced, as the Plaintiff ſhould 
bike had enquired of the whole, and of parcel no waſt found, &c. for the 
lng ſhall not loſe che amercement : and ſee 12 14.4.4. That if a Sheriff do 
tot his Office in part, as not to enquire of part, &c. the whole ſhall be en. 
quired of again, by T hiring. : ; 
All is void in waſte againſt the Guardian, if the value of the ward be 


E: 
de- ot found, 16 E 2. waſte 117. 
The return of the Sheriff is good by intendment, although he do not ſay, 
to {Whſait quod acceſſit ad loca, &c. As a return that he did waſte in two 
dy uns, and that he took the Inqueſt de vaſto prædicto, in one Town, & c. 
hall Ha. 4:3. where he made view to the Jurors, of all the places. But 16 E: 
and Wiletorn de vis 82. That although that he go to all the places, yet if he 
rm, ¶ ue the Inqueſt at one place, which is none of the place, he ſhall be amer- 
ciall el, and a new writ awarded, It is faid, 34 H. 6. 44. That the ancient 
tma- em is, as is, 12 H. 4. 3. but the beſt courſe ſhall be to return the ſpeciall 
rma- utter, () Acceſſi ad loca & cæpi inquiſic. pro ut in ſcedula, &. See alſo 
Dig e, that it is no return, quod fecit vaſtum in diverſic Meſſnagis, & ci in 
Fitz. $ Towns, but it ought to be certain, as in a Barn, Chamber, &c, and 
now Win ſuch a Town, or ſuch, & c. 34 H.6.45. 
Waſte aſſigned in two Towns, the Defendant faid, that one is a Ham- 
band, WR e. if this be found, all ſhall abate, without more; bur if he found a 
after- Lern by it ſelf, he ought to enquire of the damages of every parcell by 
fe, 01 eee for the waſte is confeſſed . And that although no waſte be found, yer 
firma- damages ſhall be taxed certain, 9 H. 6. 66, 67. And ſee there that upon 
ng, Ptaign plea by which the Waſte is taken as confeſſed, if it be found a- 
e, be- Fl the Defendant, the ſame Jury ſhall tax the damages. 


See : 
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' Sce33 Ed .3.7udgement 255. Where upon 8 forraign Releaſe pleadey 


the ſame Enqueſt did enquire further ofthe waſt, But where upon iſſue 


that there was no ſuch Town; it was found ſuch Town to the Damages 

yet no judgment was, but a new Writ awarded to enquire of the ag! 

13 E. 3. Waſt 29. 28 E.3 waſt 66. | 
Upon 2 Writ of enquiry, it behooves that every parcell be found by it 


ſelf, Ge. and what is become of the Trees, and what remain upon the 
Land, and if the Defendant have built a new houſe with them, A. 19 f. 


3,Waſt.30. | | 
And where a Writ iſſueth upon a preſentment for the King, & c. The 


Sheriff ought to enquire, if the party hath found Sureties not to do waf, 


and how he holdeth, and how it came to the Kings hands , 20 H. 


138. ä a 
Waſt found before Juſtices of Ni prius, and at the day in bank he 


Sheriff amended his return, and make it, that he had done waſt indiverſe 


pla ces through the whole wood, where it was before; that he had dore 


waſt in a hundred trees, price every one, & c. and he did well to make it 


g - 


certain, 20 E. 3. amendment 67. | 
A new Venire facias was awarded, becauſe the firft was not, that he 


Nhould not take them, who were of any kinn or offinity to the Phintiff ot 


Defendant, 2 H: 4. waſt 57. 

Quers if the Venire facias ought to have this clauſe, £t interim trrram 
illam videant, when the iſſue is upon a collatterall matter, « upon a 
confirmation, that the Enqueſt was diſcharged upon that Challenge, 7 
Edw. I. | 


oh ——_—_— — 
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XI. Where a Writ ſpall le awarded to enquire of waſt, and where 
it ſpall be talen confcjjed upon the pica, am where damages 
ſhall be aſjeſ:d of every part by it ſelfe, and the form of En« 
quiry, | 


Ai the grand dittreſß, a Protection was caſt, and at Re 13 
did not appear,a writ of Enquiry ſhall not be awarded. but 8 Pove per 


vadios. 27 E. 3. waſt 13: 

Summons, Attachment, and Diftreſsg's the proceſs given by the Statute, 
and upon a Nibi l at every return, a Writ of Enquiry ſhall be to the She- 
riff, 21 H,6,»4ſt 45. 12.H,4 4. And there it is ſaid, That at the Common 
Law, the proceſs was diſtreſs infinite. 

And the waſt being found upon a Writ unto the Sheriff upon Default, 
the Tenant ſhall not ſtay the judgment by alledging that he was not ſum- 
moned. M19. E. 2. waſt, 119. ; | 

A Writ of Enquiry ſhall iſſue forth, notwithſtanding the incertain AY | 
ſignment, Waſt 100. of 


Wafte. 
s Writ of waſt, the Defendant did demur, if the reverſion did paſs 
ade name of lands and Tenements, and that being adjudged againſt 
kn 8 Writ of ay ot ſhall not iſſue forth, the waſt is confeſſed, but a 
«it of enquiry for the damages only, 34 H. 6.w4#t 40. 9 H.6.waſt 40. 
Hotber books contrary. 
EL. Dyer upon Nihil dicit in waſt, a Writ iſſued to the Sheriff, 
er in Propria perſona accedat ad locum vaſtatum, to enquire of the da- 
it was hold en chat he need not go in perſon, according to the Sta- 
x of weſtminſter 2. for that Statute extends only to a Writ of Enquiry 
the Walt it ſelf. - 5 
Tat the grand Diſtreſs returned, day be given over upon the plea of the 
fndant who deth not appear at the day, now a Writ of Enquiry ſhall 
ae upon the Statute, but diſtreſs infinite at the common Law, 7 H. 


XII. The form of the Mrit of Waſt, 


77 Aﬀt of Exile of people, the Writ was good, being generall uod 
Y fecit vaſtum de hominibus 2 H. 6. 1 1. M. 12 E. 2. waſt 13. 1. 3 
haſt 2. 

| . Reverſion granted to husband and wife, the Writ was 44 
reditationew cor um, and good, H. 3. E. 2, waſt 4. Ses 8 N. 2. VVaſt 147. 

ſuch a writ was awarded good, Ad exhereditationem, of the husband. 

fan Abbot brings the Writ, it muſt be exheredationem eccleſiæ, and ſee 
Dyer 129. The Biſhop of Carliles caſe, the Writ was, exheridatio- 
Fpi/cops, and yet ſee F. N. B. 59. 0. That a Biſhop ſhall not have 


wat of waſt brought by husband and wife, and of the Right of the 
the writ was, Ad ex bæreditationem of the wife, and awarded good. But 
of Eſcheat of the right of che wife, ſayd, Ad cos revertere debent, 3 
vaſt 34. 

Wand #7 ſeiſed to them, and the heirs of W. leaſed for life by fine, 

bp the Reverſion to them, and to the heirs of W. and bringing waſt , 
mit faid* Ad ex hereditationem, W. and well, 2 H. 5. 7. wat 54.18 E. 
1835. | 

dn a Leaſe of the Wife during coverture, for the life of the wife, waſt 
dafer, ſuppoſing to the diſinhereſie of the wife, 41 E.3.waſt $3. 42 


Ire] 554: RE | 

Watt by 7. as Lord by Eſcheat after the death of him in the remainder, 
ms Baftard aud dyed without iſſue, without ſuppoſing a Tenure be- 

kn the Leſſee and him: Alſo the ſaid Defendant and bis Wife had an 

Ketaile , &c. and the Writ ſaid, After the death of the wife and he in 

Mmainder to the Plaintiff as Lord, Revertere debent, and did not make 
on after the death of him the Defendant , 2nd good, 34 H. 6. t. 
34. Aas as 2 Waft 
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Waſte. 

Waſt by husband and wife, ſuppoſing that they did leaſe &: good; 
H. 6.5 3. 22 H. 6. waſt 47. BY ; ' 

Ac the Common Law, no Writ of waſt was againſt Tenant by the Cur 
teſie, and therefore the Statute ſhall be recited in the writ, otherwiſe it i 
againftTenant in dower, and guardian in Knights ſervice, 20H,g,; ,, 
43-12 H 4.3. waft 62. F. N. B. 55. the writ good, though he doth notre. 
cite the Statute, but the Regiſter doth recite it, Firzherberrs Report Ns, 
Bre 56. | 

If kellee for life doth waſt, and granteth over his eſtate, the Writ un 
be againſt the Grantor, and ſhall ſay, Quas tenet , but againſt guardian 
the heir being of full age, and againſt Lelice for years, his Term being en- 
ded, the Writ ſhall ſay, Quas texnit, 41 E. 3. 23. waſt 70. So ben "ef 
que uſe dyeth, the Writ ſhall be 19 75 Tengit, 1 H. 5. 14. 46Ed.3, 35. 40 
E. 3. vaſt 6. and quas texet , againſt guard ian who hath granted hs eſtate 


temp. E. t. waſt 126: 
After cor firma tion to the husband and wife who held for ber life he. 


fore , the writ ſhall ſay according to the purchaſe ofthe wife before Ce 
verture, 17 E. 3.waſt 109. but ofthe Writ where the cofimation is to 
them for their lives, See 6 E. 3. 19. | 

If Tenant by the curteſie maketh a Leaſe for years and dyeth it ſeen 
the writ may ſay that the heir leaſed, but if he declare of a:Leaſe of h 
brother there, of ancienter time then the Leaſe of the Tenant by the cur- 
teſie, or at the ſame time, where in truth he confirmed after, the Tenan 
ſhall abate the writ; 8 E. 3. 25. 

A man leaſeth to hus band and wife for the life of the Leſſor, a0 
grants them by another Deed, that they may fell trees: & without it 
peachment & c. and afterwards releaſeth to the husband and wife, anc 
do the heirs of the husband who dyeth, his heirbringeth waſt, ſuppoſiog 
the Leaſe unto the husband and wife, and to the heirs of che husband, an 
it was the opinion, that upon the matter ſhewed, it doth not lye, living 
the Leſſor, but otherwiſe the writ.is good, 8 Ed. 3. 34. ſee of this, 5 H: 
5.9, 

Waſt. {am de communi conſilio, &c. in Lands, houſes, woods; and 
Gardens, hath done waſt in woods, et hominibus quas tenet, of the plain 
tiff, ex.aſignatione W. of whom the Defendant, Texxit ad eundem 7 
aum, without mentioning any leaſe, and good, A. 11-E. 2:waft 113: 

The Leſſor puts out his Termor, and enfeoffeth a ttranger, upon wh 
the Termor enters, commits waft. he brings an action of wall, the W 
ſaith;, ex afſignatione, and good, 5:H.5.1:.waſt 56: 45 E:325: waſt 93 
agrees, where the feoffinent was by the aſſent o the Termor, ſaving Mt 
Term, who after a a ds attorned, and he need not ſhewany thing of 
Aſſign ment. | 

Ar whe:e a Reverſion is deviſed the Writ may wel! fay ex ally 
tien or ex. ai/m ſſjone, Or eæ legatione, vic 34 H. 6.7. waſt So: 10H. 6. 0 
reif 134. 


Waſte 


00d, ; wWaſt againſt Tenant in Dower, ſuppoſing that he held of his inheri- 
e Cur Inte, without more, where the Husband was ſeiſed, acknowledged a 
Fre and took back an eſtate for life, the remainder in Tail to the anceſtor 


* the laintiff, the writ ſhall not ſay, ex afſignatione: So where the 
not fe band alieneth the Land and dieth, his wife is endowed, the writ ſhall 
| generall, that he held of his heritage, not ex aſſignatione, but where 


A teReverſion is grantted, 38 E. 3 Waſt 66. See 46 E. 3. 17. waſt 68. 
att againſt husband and wife, ſuppoſing that they did VVaſt where 
an done before Coverture, and good, and the husband charged, 19 
if 246. 
417 chment of VVaſt againſt the Guard ian by the mother of the in 
Int in his own name, 15 H. 3: wa 13 1. P. ro. H. 3. waſt 142. 


*** —— 
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XIII. Pleas to the Writ of Waſt, and where he ſhall have one 
Writ upon ſeverall Leaſes. 


HE Defendant ſaid, that the Plaintiff had diſſeiſed E im of part of | 


I the Land, hanging the VVtit, Here, anſwer to the reſt, for he hath 
aſſigned waſt in that parcell, 8 E.3//aft 16. 7 E. z. 43. 
Waſt againſt a woman, ſhe pleaded a Leaſe to her husband and her, 
er which, no waſt, a good plea, and rhe writ ſhall be maintained, to 
y, that ſhealone did the waſt, without maintaining that the Leaſe was 
ade to her alone, for ſhe had pleaded that matter to the action, 3 E.3. 
21. | . 
waſt upon a Leaſe to the Defendant, he ſhewed, that the Leaſe 
to him, and unto husband and wife, the husband died &c. it is no 
a without ſaying, that the wife was ſeiſed the day of the VVrit &c. 
Wit is no Plea, that the wife hath releaſed and confirmed to the defen- 
ut, after which no waſt c. for this is alſo his waſt, 46 E.3.waſt 93. 
The ſurvivor may plead a Feoffment as to him alone, which was to him 
dan another, 14 £.4-1. | 
# threeLeaſe, and two releaſe to the third, he may have waſt, ſuppo- 
chat he himſelf did alone Leaſe, but if one had but for life, and the 
Sreleaſe ro him in Fee, he ought to have a ſpeciall writ vpon his caſe 
1 2 and if two Coparceners leaſe, and one dieth, the other 
ve writ, ſuppoſing that he leaſed, 46 E. 3. 17. vaſt 88. See 48 
A » 


. 


+4 


ft 94: 


Vat againſt Tenants in Commonzgf a wood, the Defendant faith, 


me. holdeth with them in Commog,'the Plaintiff faith that A. hold- 

Win Dower of the Aſſignment of cht PHintiff, ſo ought ſhe to receive 

the property of the Plaintiff, if he were named, alſo by ſo much it 

a de ſuppoſed, that ſhe hac wall eſtate in Common with both, 
ale &fendant did demurre &c, . 3. E. 2. Waſt 25. F. N. 60. 

48 Aa a aa 2 ' Two 
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Waſte. 


Two Coparceners , one hath iſſue and dieth, the iſſue ſhall FU we hl 
waſt againſt Tenant by the Courteſie &c. without naming her aunt, as i © 
Fitzh: reports, N.B.60.&6.9H 6.1 1 gi 

No ſuch Town. without addition, ſhall abate this writ, 13 £.3.w,p 29. 


So that one of the two Towns is the hamlet of the other, fo that one 
waſt is twice aſſigned, 9 H. 67. waſt 40. 
No ſuch Town, nor hamlet is no plea, becauſe it may be a Mannor, but Ml © 
the Plaintiff did maintain, that it was a Town, 7 H. 4.8.waſt 60. 
Over-Dale and Nether-Dale is no Plea, becauſe returned by View, : 
H. 6:42. Brief 54: i 5 
It is a good Plea, that the Land was given to the Plaintiff and his wife 
in ſpeciall Tail, and that ſhe is dead, and that hanging the writ, the iſſue 
is dead, 2 H.4.21.waſt 58. 

Non-tenure is no Plea in VVaſt, 40 E.3: waſt 67: 38 E. 3.waſt 66. but 
but the Aſſignee of the Leſſee may well ſay, that the firſt Leſſee is ſeiſed, 
without that, that we have any thing &c: 44:E:3:21, | 

VVaſt of Land, anda wood, it is no Plea, that the wood was except- 
ted by the ſame Leaſe ; for if he leaſed it by another deed afterwards, the 
whole writ is good, 44 E.3:/YVaſt 79: Fitzh: N:B:60. 

VVast may be well brought after an Entrie for forfeiture, 45 E:z: 
waſt 87. b 

Nasen if one defendant, as Cochauon, ſhall abate the writ, if 
it be not maintained by ſpeciall matter. 19 E: 3: waſt gs. 

Waſt againſt Guardian, without alledging in Right, or in fact, and de- 
clared de hominibus & beſcis generally without alledging other words of 
form, 6 R.2.Waſt 97. 

Where three Coparceners bring the Writ, the death of one of them 
ſhall abate the whole Writ, 8 E.2:aſt 110. 

The Defendant faith, that he heldeth of the Leaſe of the Father of the 
Plaintiff, and A. his wiſe, and that A. is alive, the Plaintiff ſaid, that 
_ had nothing, but as wife, and upon that they were at iſſue, 15 E. 2. 
waſt 116, 
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XIV. The count, or Declaration Mast. 


V 7 Aſt, the Writ was gnerall de dowibas, boſcis & c. and the Decla- 
1 : ration of a Pale, and good, if the Action lieth forithe Pale, 22 
6 47. | 
Walt againſt Tenant in Dower of his-inheritance, if ſhe doth not - 4 
ear, it needs not to be alledged in the Declaration, that the Plaintiff is 
eir or privy &c: but it onely ought to ſhew the certainty of the wel 
and it ſhall not be intended by Grant, Reverſion; for then the Writ ſhoul ; 
tic. ex. aſſignatione, but if ſne do appear „then he ought to make him 
privy 


Waſte. 

wy in the Declaration, and lin a Lwuare impedit he ought to alledge a 

ave Y Crain cauſe in che Court, 34 H.6 48 Waſt 5 f. | 

» WY The Writ ex «//ignatione , and the Declaration was upon a Leaſe for 
is, by T. who pu: out the Leſſee, and enfeoffed the Plain tiff, and the 

29. ¶ jefſee now Detendant did re-enter, 5 H. 5. 12. t aſt 56. 46 E. 3.Waſt 92. 

one W Waſt, Declaring, that he cut Haſells, Thorns, and VVillows , and fer 


the price of each by themſelves, and that he did dig up the roots &c. and 


but good, and it ſhall not be ſaid a demanding of the place twice, P. 41 
z. Waſt $2. 

297 22 + hel and Germines 9 H.6.67. | TE 

Waſt, the Plaintiff declared upon a Leafe for years, to begin at ſuch: 
Feaſt, the Defendant ſhewed forth aDeed, proving the ſame tobegin at 
another Feaſt, yet the Declaration was good, becauſe it is not founded up- 
mthe Deed as a Covenant &c. 31 E. 3. aft 102. Alſo it is good with- 
ut ſetting forth for how many years &c. Pig. if the Defendant had not 
nſſed the advantage of it, for the Enqueſt was taken by default, Vide 


Hs maſt 55. 


„ 6 42 Count 17. But muſt ſhew the certainty of every thing whereof 
* e waſt is aſſigned, 9 H. 6:66. 

Upon a generall writ, he declared, that the Defendant did ſuffer the 
hedges to be unrepaired, by which Cattell did deſtroy our Germines, 20 
H. 6. Waſt 42. 

So that he ſuffered the Land to be drowned & c: for not repairing the 


of banks, &c.20H:6:1:46 £.3. Waſt 91. 

5 The writ ſaith, ad terminum annorum, and the declaration good of a 

m Wlaſe for half a year, H:7:2: 46 E: 3:31 The Leaſe was unto the Teſtator 
* of the defendant for life, and half a year over, 46 E. 3. 31. 

— VVaſt by two upon a Leaſe by Fine, where the Reverſion was to them 


lon of whoſe gilt, 2 H:5:Waſt 54, 


[ONT 


— — — — —_——— — — 8 * r 


Replication in Vat. 


HE Guardian ſaid, that he builded a houſe for the Tenant in Dower; 


d not upon the Land of the infant, 9 H. 24ſt 137: 


PR” The Defendant. pleaded the Deed of the Plaintiff, reciting a Leaſe of 
A ls father, and further Leaſed and releaſed the Action of waſt dec: pro teto 


"aft lempore ſuo, the Plaintiff did averre the VVaſt was done after, with that, 
nothing paſſed by the deed,upon which iſſue joyned, 3 1 E 3. waſt 103 
52 good Replication, that the Anceſtor who granted that he ſhould 


VVhere a man declares of waſt in divers Towns, he need not ſhew the 
nue of each by it ſelf, nor where the exilement of the Villains is done, 9. 


ind the heirs of one of them, they were driven to ſer forth in the Declara- 


it is a good Replication, that that was upon the Land of another, 


noc 
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Wafte. 
not be impeached of waſt, had but an eſtate in tail, in reverſion xc: 38 


E. 3 27: Waſt 66. . 
VVaſt of Haſells, the Defendant faid, that they grew in a park under 


Oaks, it is a good Replication that they grew in a quarter of the Park, 


where were no Oaks Fc: 40 H 3.25 Waſt 69:44 E-3.waſt 82. 
The Defendant ſaid, that the houſe fell by Tempeſt, it is no good Repli 


cation, that che Defendant did covenant to repair them, and to leave 


them in as good a plight &c: 43 E.3:6:6:Waſt 76. 

The defendant ſaid, that he Leaſed excepting that part wherein the Waſt 
is aligned, it is a good Replication, that he leaſed that afterwards, 44 
E:3:34:Waſt 79. DA > 

The Defendant faith, that the Plaintiff had not any thing, but in Co- 
parcenery with K: who took to husband R: had iſſue 7. and died, and 
R: is living, the Plaintiff did averre that ſhe alone did make the Leaſe, 


and upon that at iſſue, 22 H.6:24:Waſt 47. 


VVaſt againſt Tenant in Dower, ſhe faith, that ſhe leaſed untothe 
Plaintiff and R: for life, upon Condition, and entred for the condition 
broken, after which ſhe ec: it is a good Replication, that he was within 
age at the time, and did not agree, nor took the profits, 30 8.3.16, 
waſe 26. 


i 
— 
—— 


XV. Matt against husband and Wife, and bar to it, and Pleas 
far the Wife &C. af er Receit, and mast againit a woman 40 
ter the death of her husband, or against Tenant for life, and 
him inthe Reverſion. 


2 againſt husband and wife, after a Plea, that no waſt was 
done, ſhe being received, ſhall not pray that he aſſign new waſt, 
8 E. z. waſt 16. 

VVhere a woman ſhall be puniſhed for waſt in the time of ber bus- 
band, See 10 C. 3. 17: and how the VV it ſhall be for waſt before cover- 
ture, 42 E. 3. Breif 554. | 

VValt againſt 7: found by default, *.: ſhall not pray to be received 
2 a Leaſe to him, and 7: and his heirs, contrary to the writ, 14 £:3: 
Waſt 27. | 

VVaſt againſt husband and wife, after no waſt pleaded, the wife was re- 
ceived at Niſi Prius, and pleaded ſpeciall Bar, 21 H:5:waft 53. 


VVaſt upon a Leaſe by husband and wife, ſee the form of the writ, 22 
H:6:waſt 47. | 


* 


XVI. where 


Waſte. 5 
XVI. Where VVast ſhall be aſſigned, and how aſſigned twice, 
where alignment ſhall be male after the writ brought. 
xy Aſt aſſigned in Trees, and in ſtocks and germines of the ſame trees, 
Wi good by Paſtor, it behoveth that he alledgeth the value of the. 
trees, and alſo of the ſttoks, and germins, becauſe ſeverall things, 6H. 6. 
vaſt 40. 2 H 6. waſt 46. agrees per Curiam, ſee 41 E.3 . Waſt 82. contrary. 
If the Defendant make default, the Plaintiff ſhall make aſſignment to 
e a Writ. to the Sheriff, ſhall. ſhæw the quantity of the Land waſted, 
wd the certainty of the waſt 3 4 H. 6.48. waſt 5 t. 22 
Waſt by an Abbot &c. upon default, he ought to aſſign the certainty, 
if inhis time, or in che time of his Predeceſſor: So where a Leaſe was to 
band and wife, &c. and becauſe the Sheriff did not enquire of it, a writ 
mawarded to make new enquiry, 2 H. 4. 3. waſt 57. But it is ſaid, 2 1 H. 
65 ;. where the Succeſſor may puniſh waſt, as an Abbot, it need not 
rin the writ, nor in the Declaration, in whoſe time & c. 
Waſt feund by default againſt husband and wife, the wife received, 
ed, no waſt the other ſhall not maintain that waſt was after the writ 
be cannot ſo aſſiꝑn it, but he ſhall recover the place waſted and dama- 


\ but Pere if he may charge the Jury with it, where it is at their li- 
ny to find it, 19 H. wat 121. 


— 


— —— 


—— 


XVII. What a@ or thing ſhall be ſaid Waſt, what not, and: 
where doing or omiſſion of a thing (hall be [aid waſt, where 
not. | 


2 breaking of iron, or timber to repair a Mill leaſed to him for 
years, is waſt, 4 E. 3. waſt 22. 

The Guardian may well take down the Poſts, where the houſe is fallen 
by a wind, or a houſe which was never covered, and burn the wood, 40 
A. vaſt 24.22 H.6.waſt 48. | 

Cutting of Caks which is dead wood, is not waſt, but putting of 
teaſts into a Cloſe, which deſtroy the young ſprings, is waſt, ſo cuting - 
(own of green wood, where there is ſufficient dottards and dead wood, . 
10 E. 3.W:/t 32: 21 H:6:Waſt.53. 

To ſuffer Land to lie freſh, is no waſt,2 H. 6: 11: 37:7 H: 3. wa 1 3. So is it 
the overthrowing of Saff on beds, 10 H. 7:3: but otherwiſe it is of 7 F. 1 747 
Nou ing of Meadow. FN 59 | — 8 
Is ſuffer a heuſe to decay tor want of covering, where it was well eo- 16 H. glue, f 
fred at the time of the Leaſe, is waſt, 7 H. 6. 1ſt. 3 7. | 
 #abbivgton ſaith, that Quick:thorn deſtroyed is deſtruction, ned. ſo 

hin 


* 


Waſte. 
within the Statute, 9 H:6:67:waſt 40: See of that 46 E:3: waſt 88. But 
Chandiſb ſaith, that waſt ſhall not be aſſigned in Underwoods, if not by 
eradicating of them, ſo as they cannot grow again. | 

But ſee 45 Edw. 3.25. waſt 69. That Haſells and Willows ſhall jnot be ſayd 
uuderwoods, but where they grow under, and not amongſ great woods 20 
E.3.waſt 3 2. 10 H. 7.3. p 

Willows growing in the ſight or view of the Mannor, are waſt, if the 
be cut down, 40 E'3. 15. F. N. B. 60. So if they do uphold a Bank, 12 F. 
8.1. 

See 8 E 2.waſt 111. and temp E. I. vaſt 124. That Willows, Haſells and 
Aſhes of ſmall value are not waſt, becauſe they will grow again, 

Of waſt in Gardens and Orchards, ſee 16 H: 3 waſt 135. 10 H:. 3. 4. 
E. z. waſt 7. 7 E. i. waſt 1 22. 

Leſſee for life, years, or Tenant in Dower. ſhall not preſcribe for the cut. 
ting of ſeaſonable wood, every ten, or ſeven years, 40 Ea, 3. 25. 10 H.. 
waſt 42. 

Leſſee at will of a wood, may ſell underwoods &c. but if they be great 
Trees, he may not cut them down, 12 E.4.8. Where the Leſſee did cut to 
ſell, ſee there, and 17E z. waß 101. of the cutting of ſeaſons ble woodin 
ſuch manner as bath been uſed to be, is no waſt, Firzherberts Natura 
Brevium 59. 

Digging of Grayell or clay is waſt, but it is a good barr, that he digged 
.clay to make morter, to repair the houſes, and if he ſel! any part of it, it is 
waſt, or if more then is needfull , wherefore he ſayd, that che Surpluſage 
was digged the better to convey the water away which drowned che land, 
and tha. be let it lye upon the land without ſelling of it, 22 H.6.»f 48 
41 E. z. waſt 82: F. N. B. 59, 

To ſuffer a WIl which is covered to fall down, is waſt, 22 H. 6: and 
44 C. 8:44: 10 H. 7:3: Removing of a furnace which is annexed to a free- 
hold is waſt , but if the Leſſee ſer it there hee may remove it during the 
Term, 42 E 3.6. 20 H. 7: 13. 


"=. — G9 
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XVIII. VViſt with Privity or Attornment, 


FT He Lord by eſcheat of a Remainder, ſhall have waſt &c. 3 H. 6: waſt 

1 34. 34 H:6.7: and 8. 45 2895 
If the Leſſor for life grant the Reverfion to an Abbot, the Lord 
ſhall have waſt, but there be behooves to claim forthe miſcheif of the ſta- 
tute, but the Lord of a villein who purchiſech a Reverſion ſhall have waſt 
without claim, ſo the Deviſee of a Reverſion, fo he of whom Tenant for 
life prayeth in aid, as of him in the Reverſion, ſo he who recovers à Re- 
verſion, ſo where the Leſſor or Leſſec enfe offeth a ſtranger, upon whom 


the Leſſee entreth, &c. ſo where che King grants a Reverſion , but the 
grante: 


"Waſte: 
euitee of the Reverſion by fine ſhall not have Waſt without Attorn: 
gent, 34 H-6:7.and8: 5 H: 2 5. 5 H: 5: wf 56: 2 H. MMonitrans de 
- 121: 48 E:3.15:13 E.4:3:39 H:6:24: 5 H:7:19: acc: 34 H:6:7; and 
34 H:6: 24: Litt: 6 E: 3:17: 45 £:53:3: 13 Hf. 2:27: Vaviſenr. 


- Two husbands and their wives make a Leaſe, one ofthe wives after iſſue 


gyetd, her husband ſhall joyn in waſt with the other parceners, 26H. 6. 
wb 47+ 25.35 H.6:23. 41 E. 3. 7. 48 E:3:14: 

- Hein the Remainder ſhall have waft , but if the Leſſor releaſe to him 
ig the Remainder for life, and his heirs, he ſhall not have waſt, becauſe he 
yer had Atcornment. otherwiſe it is of ſuch a Releaſe to him in the Re- 
ecfion for life, for be ſhall puniſh waſt done after the Releaſe for the At- 


ldroment before, &c. 48 E:3:16: weſt 94: v5:46;E:3:waſt 8B: 


— 
— —L•— — —_ — _ 
—_— — 


XIX. Where the Ars ſhall recover in Waſt more then the place 
waſted, and what ſhall be ſayd waſt, and where he ſhall reco- 
ver the place waſted after the Writ. 


He Hall Chall not he recovered for other places waſted in the houſe, 
15 E:. va 108. But for waſt found in the Hall all the houſe ſhalbe 
tecovered, becauſe the ſame is the principall. 

All che wood ſhalbe recovered for waſt done in diverſe places of it 
dc: 20 B:3: Amendment 67: 4 E. 3:32. and ſo although there be mea- 
dow, or Arable Land in parts of the wood, if it be all one wood, and any 
vaſt in every part, temp. E.1:waſt 227: 7 E:3:waſt 193. he cannot reco- 
er the whole wood upon the cutting down of four Oaks in diverſe places 
the wood. | | 

Tag. ſaith, That for cutting down of appletrees in a garden which en- 
tmpaſſed the houſe, a man had recovered the houſe : Heng, That was 
for another cauſe, temp. E: I: vaſt 127: Bat Stoxe agreeth with Ixg: 4 E:; 
34: eſtrepement 10. 

Waſt aſſigned in a Grange, Cottage, and Appletrees, the value of 
tach found, and he did recover the place waſted, and trebſe damages, but 
dot for the incloſure becauſe there was no waſt in any houſe in the in clo- 

re, temp E: 1. waſ 123. re : 

The Plaintiff ſhall recover alſo the place waſted after the Writ brought, 


ad damages, 19 E:3:Waſt 131: 


\ 
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| 4 
1X. Waſ by one Joynt - Tuant or Tenant in Common, againſt the 
otber. | I | ; 


E there be three Tenants in common, and one commits walt, the other 

evo may joyn in an action of waſt againſt him, Ai; E:2: weſt 25: Ong 
Joynt-Tenant ſhall have waſt againſt the other, becauſe they are no 
compellalbe to make partition, by Fitzherbert and others, 27 H:8:13;Byy 
ſee 15 E:3:waſt:g6: contrary,where they were Joyntenants to them and 
the heirs of one of them. nen - ilpo ne 

One Co parcener ſha)l not have waſt againſt the other, becanſe they ure 
compellable to make partition, 27 H. 8: 13: and therewith agrees gH:6: 
11: See 9 H:6:waſt 41: waſt for one parcener againft the hasband of the 
other Tenant by the curteſie, aſſigned in the moyet y. 3 

Vi: Thar Tenant by copy of Court roll cannot cut down Treer ti fell; 
but he may do for — Reparations, 9 H:4:waſt 59. . 


+ Hs 


* 
—— 


XII. Where the Tenant (ſhalt be diſcharged by Repararion, after 
waſt done. wp nth 


T behoveth that the Reparation be done before the Writ brought, 32 
A. waſt 23. and ſo he may well cut Trees to repair, 40 A. f 24. 
11 E;3.w4/728 29 fl. 3. weſt 30. and 20 E.3. weſt 3 2. 22 H.6.ndt43, WM. 
12:£.3.waſt 28. 21 H.6.Weſ# 53. But he cannot juſtifie the cutting down 
of more trees for the rapairing of the houſes, then are neceſſary, 33 E.;. 
waſt 101. 41 E.3.waft $3: 


XXII. The form of the Return in « Writ of waſi. 


Of the Returne ofthe Diſtringas, in VVaſt , ſee 34 Hey. 6: 48: Vf 
51. | 

> pr Acgroy waſt is aſſigned in diverſe Towns, &c. 12 H;4: weft G 
34 A:6:48: | 
And of the Return amended, 20 E: 3; Amercement 67: 


1 — I SB. 


XXII). Wal 
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Voucher. 


\ III. Waſt againſt Texant for life before the Stalute, and the 


Judgement. 


FRY, 


T 


TO waft was pleaded in iſſue, and Exilement found, and good, 15 H 
z waſt 130: and then no waſt before the prohibition , was a good 
— upon waſte found, Damages were recovered, and it was ſaid to 

Tenant that he do not waſt, upon pain of Loſſe of the Land, 4 H: 3 
146: and be found pledges &c, 15 H: 3: waf 132. for waſt done in a 
houſe , he was commanded to re- build it, and gave ſureties that he ſhould 
tot do waft after, 9 H. 3. weft 137: and 20 H: 3: weſt 139: and 10H: 3: 
1 142: and where Tenant in Dower did waft ia a Wood, it was awar- 
, that the Plaintiffſhould have the wood, and chat ſhe ſhould have 
haſe- boote &c: for the Plaintiffs life, and was amerced for waſt done a- 
poſt the Prohibition, 4. H. 3. waßf 120: | 
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| VOUCHER. 


. I. Where « man ſhalbe vouched by reaſon of a poſſeſſion, amd bound 
to warranty by it, of a Baſtard, younger ſon, and heirs in Ga- 
velkind, * 


Fa Baſtard entreth, and occupieth with the Mulier , hee ſhall be 

youched with the Mulier , if he occupy as beir , but if the plea do 

if lay in that caſe for the Nonage of him who is the Baſtard, to take 
I away ſach delay, Baftardy ſhall be a good Counterplea, P. 32. F. 

3. vexcher 94. But where the Baſtard is vouched by himſelf as heir, 
tit is no Counterplea to ſay that he is a Baſtard, becauſe be is Heir 
npoſſeſſion , 19 E.3. 59. for a ftranger ſhall not confeſs any heir. but 
hewho entreth as heir, and continueth poſſeſſion, but if he entreth with 
Filler, both ſhall be vouched, 20 E.3. voucher 11 9. 43 Ed. 3 Ven- 


Bat contrary if the heir of the Baſtard be in by deſcent, and the Mulier 
without heir now the Warranty is extinct, for although the Ba- 
bard bath the Land by way of Eſtoppell, yet as to another eftranger, he - 
ba meer ſtranger to the Anceſtor, ſo it ſeems he may well avoid the von- 
4 B b b b b 2 cher 
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Voucher. 
cher in every caſe, where he is vonched without the Mulier, for nd can. 
tinuance of poſſe ion ſhall make him heir as to the Titles offirangers x 
H:7.2: 22 E. 4. 10. | 

And K if the Baſtard be in by deſcent, as heir to the tail and 
the Mulier dyeth without iſſue, he in che Remainder, or the Donor ſhall 
have « Formedon againft the heir of the Baſtard, notwithſtanding, the 
continuance of the hoſſeſſion of his Father without interruption, 39 Ed 

. 38. | | 
, A Baſtard vouched as heir, dyeth without iſſue, the Voucher js ne. 
but ib y ſayd, That the Demandant ſhall vouch at large, 18 gy, ; 
voucher 3. 

The elder brother ſhall be vouched with the younger brother, who 
hath Land in Burrough Engliſh, one as heir at the Common Law, the o- 
ther by the Cuſtome, 11 H:4, 21. 22 E.3 voucher 22, So if the younger 
Brother be Demandant, but be ſhall never be re butted by the warranty 
of the Anceftor, 11 H. 4.21. | 

A man ſeiſed of Land at the Common Law, and in bn Long : 
enfeoffeth his eldeft fon who giveth back the land to the Father and the 
youngeſt ſon, and the heirs of the Father, who dyeth, the youngeſt being 
impleaded ſhall vouch the eldeſt , who ſhall revouch him as heir, andthe 
youngeſt by the Cuftome, and was ouſted of the voucher , becauſe the 
whole warranty was caſt upon by the Dissent, ſo extinct, otherwiſeit is 
of two parceners in ſuch caſe, 40 Ea:3: 14 . | 

The younger ſon ſhall never be vouched| without the elde, 
nor with him for cauſe of poſſeſſion, nor for continuance of it, 
but only for land in burrough Engliſh, which migbt be recovered in 
value againft him, as heir by the Cuftome, for none ſhall be beit by con- 
tinuance of a poſſeſſion, but a Baftard, 10 f:. 31:43 E. 3.3: 38 6,3. 33. 
contra. 

Alſo the heirs in Gavelkind ſhall not be vouched without naming him 
who is heir at the common Law, 32 Ez vexcher 94 31 E.3. Connterples 
of vous her 88. 33 C. 3. voucher 313. and 314. See 11 Ed: 3: Debt 7. All 
were charged for the death of the Anceſtor, upon a voucher ofthe bein 
in Gavelkind, ſee 38 E.3.27. whereit is a pood plea forthe heir of the 
Vouchee to ſay,that he hath a — deſcended but in ga- 
velkind, vi. E. 3. 27. 

And that the warranty of Land Gavelkind ſhall not be pleaded. againſt 
the younger brother by way of Rebutter, ſee 44 E:3:16: 22 E:4-4cc.if the 
eider ſon be generally vouched with the youngeſt by the cuſtome, the cu- 
ſtomary Lands only ſhall be reſerved in value, but if he vouched expreſly 
as heir, and the other by the Cuſtome, there both their lands ſhall he in 
value, 5 E: 2: and <2 E. 4: 10. 

N The plea ſhall not remain for the nonage of one Brother in Gavelkind, 
il the Demandant will aver, that he bath none of the Land ia Galvelkiod, 


1 


. Pr r DLywww _. 


e 


25 E 3. 


Voucher. 

on⸗ heir of the part of the Father bath nothing, the heir of the p 
* 4 — ſhall ＋ with him to — value, 2 2 
8366 and 5 E. 2. Avowry 207. but ſhall not be charged for Debt. 11 
9 8 E:3, 39. Tenant by the curteſie vouched with the parcenerg to 


ender in value. 


— 


6 


II. Voucher good by Entendment. 


Here a man voucheth for rent, it ſhall be intended prima facie, 
ene ſervice, and that he who voucheth is pernor in fee, for the 
ſe-Tenant ſhall nor vouch for a Rent ſervice, otherwiſe it is of the per- 


wr, 35 H 6. 


„ K 
_— — => 
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—— 


III. Where one ſball vouch two by owe warranty, or one at his Ele- 
' dGion. | 


1 
: i 


Here one of Vouchees is returned dead, It is holden , that the 

Us: r ſhall abate, and the Tenant ſhall be driven to revouch 

the other, and the heir of him who is dead, for it is ſayd, that 
the _—_ ſhall not ſurvive, 17 Eaw. 3. 41. 22 Edw. 3. Counterplea of 
Fn it is holden that a Warranty ſhall furvive 17 E.3.8. and 30 E. 3. 37 
the firſt voucher did ſtand upon ſuch a Return, but ſee there that he might 
have revouched che ſurvivour and the heir of the other, if he pleaſed, and 
ſoitis holden, 32: E.z.(onnterples of Vowcber 88. 32-E.3. Voucher 84. 
* q 39.E 3.26. is, that the one ſhall not be youched without the beir of 
ee other. 


n i holden; That where two warrant land, and one dyeth or both dye; 


de de Tenant ſhall vouch the heirs of both joyntly, and ſhal have the whole 
ul of each of them, or he may have againſt them both at his election, 
kecanſe each doth warrant the whole, and both in common. 
But hee ſhall have but one Recompence, 16 Heur: 3. 13. 

-1 the Law is holden otherwiſe of an Execution upon an Obligation, 
H. 7. 2. 
Iftwo make a feoffment with warranty, by Deas only, and one dyeth, 
the whole wartanty falleth upon the ſurvivor, and he alone ſhall be you- 
ed, 39 E. 3 26. there he vouched two, and ſhewed the Deed of one; 


he voucher held good for the colour of voucher of both. 


ud of the Anceftor of the other, which had no warranty, but Dedi, and 


Husbang.: 
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Voucher. 


| Husban d and wife! v 4 Fine of the wives land, and they and the heirs 


bf the wife warrant the , the wife dieth, her beir ſhall be youch * 
2 living the husband, becauſe he had nothing, 4 E. 2. Veucher 2 * | 


But ſee 22 F. 3. Counterplea of Carr. 8. The husband alone vouchel by 
Survivor; And ſee that for a Warranty made to the husband and wife 

and to the Heirs of the husband, the Heir of the husband ſhall youch, U 
ving the wife, 6 F. 3. 27. vi. 28 E. 3.7. 

The Mulier, elder Brother, or the Heir of the part of the Father 

be well vouched, without the Baſtard, younger Brother, or Heir of the 
part of the Mother: ſee for that 38 E'3.Garr. 18: 31 E. 3. C vunterplic if 
Voucher 88. | 


— — . — do 
22 — 


unn 


IV. Where a man ſhall vouch at large after that he hath wwched 
before, and where not. 


F the Vouchee be returned dead, the Tenant may well vouch at rg 
ſhewing cauſe, otherwiſe not, by Brian, unleſſe he vouch within 
degrees, 8 H,7.6. and therewith agrees 15 E: 3. Vouc her 23.and18E: ;. 

Voucher 3. contr. in DoWer. 

The plea doth ſtay for the nonage of the Son of the Vouchee mhy/ di 
eth, the Tenant cannot vouch his Coſin of the whole bigod; -whete he 
hath a Siſter of the half blood, for fhe is heir of the Father, and of that 
line the Warranty doth depend, 43 E:3.3. 621.21 

If the Vouchee dieth, depending the Counterplea to it, the Tenantis 
4 large to vouch a ſtranger, becauſe the other is eſtopped, 41 E:3, Youths 
cher 71. 

If the Demandant Counterplead the Voucher to three parts, and grants 
it to the fourth part, and the Vouchee dieth, it is holden that jet the 
Voucher ſhall ſtand of the three parts to try the Counterplea, and that 
the Tenant ſhall vouch at large for the fourth part, becauſe the Voucher 
was not granted of the whole, 50 E.3.2. 

He who hath prayed in aide, and the prayer that joyned in aide ſhall 
never youch at large; which he muſt do if he had made default, 9 H. 6. 3. 
and 4. 18 E. 3. Veucher 7, Alſo he ſhall not vouch after aide prayed of 
the King for recompence, 9 E: 3. 15. yet there is a difference taken aſter a 

Procedendo granted,3 E.; 15. but 9 F. 3:15 is contrary. 5 

Husband and Wife Vouchees, he dieth, his Heir may well vouch, living 
the wife, and that without cauſe, 20 E: 3. Voucher 130. 8 

The Heir being vouched in the Ward of two, one died, the Tenant did 
rc-youch the other, and a ſtranger, and was driven to ſhew cauſe, an 
for cauſe ſaid, that the Dead granted his Eſtate to the ſtränger. 

The heir youched in the Guard of F. Prior of B;: and a ſtranger. the Pri. 

or dieth, the Voucher at large is to him, for by the name of F. he = 
n 


Voucher. 

Heir nor Succeſſor, but if he had been named by the ſpeciall name of 
fe Cotporation, the variance ſhall not be ſuffered, 5 E. 3. | 
Vote, where one Vouchee is returned dead at the Summen-, and before 
entry into the Warranty, the Tenant may well vouch a ranger in a 
wacipe * For Thirs ſaid, for yet it may be, that the firſt Voucher was 
- 1 4H. 4.1. du bes ee 

Where one is vouched as heir to the Vouchee dead, it is a good Coun- 
terplea to ſay, that he is not heir, for he can vouch none but his heir, 41 E. 


29. | 
Tore, if H. enfeoffeth L. who re-enfeoffeth H. and A. his wife, H. di- 
a, and A. is impleaded; and vouched L. he dieth. It was ſaid, that A. 
a Aſſignee of ZL. might well vouch the heir of H. A. 2 C. 3. 

Ithe Plea be diſcontinued, or otherwiſe without day jaſter Voucher, 
the Tenant ſhall not vary, nor vouch a ſtranger, but the fame perſon 
gin, and by the ſame name, and the fame addition, 8 E: 3. 7. 2 E:3.13» 
ſucher 191. | : 

Se 14 H.6,7, That upon the Feguatur not returned, the Tenant may 
Kllalledge that the Vouchee is dead, and vouch a ſtranger; but not if 
j Writ were executed, or the Sequatur returned, 14 H:6, 21. by Yam: 


a 


A — a. 


— 
— 
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V. Voucher not ſuffered, which is contrary to the Writ. 
2 of the Seiſin of T. The Tenant cannot ſay, that 7. Son of T. 
did aſſigne to her Dower, and vouch him: For the Tenant may grant 
ich a voucher without taking his Writ, and the Court ſhall never grant 
wucher contrary to the Writ, but Aide- prayer it may grant, 7 E: 3.3 1. 
Note, where the Writ doth ſuppoſe the entry by two, the Tenant may 
well ew that he did enter by one of them, and ſhall vouch, for that is 
ot ta the Writ,6 E:3.46. ¶ vi in vita, See alſo this is in, 44 E:3. 31. O- 
berwiſe it is, when the Tenant faich, that he did enter by him and ano- 
| her, for there he cannot vouch, and the Writ ſhall abate , 48 E:3.29. 
J. who was the wife of H. brought a Writ of Dower againſt A who 
; wuched R. the Son of B. becauſe J. gave the Land to the Tenant, and the 
bid H. ker husband, and was ouſted of the voucher, for this is contra 
Nocke Writ, which ſuppoſeth that H. to be the husband of the Plaintiff. 
ei goeth in Bar oft the Plaintiffs Action, if ſhe held joyntly with H. 2, 
' MEX 31. Bur fee Fita. that it ſhall not overthrow the voucher, but the 
utter of Bar, for it is aid there, that two women have had Dower of 
— he is in by the Demandane : Th 
"Dam fait infra etatem, ſuppoſing that he is in by the Demandant: Ihe 
Tenane — a ſtranger, my = becauſe in by Title, yet it is cons 
tary to the Writ, 35 E:3. But it is holden, 18 E: 2. Voucher 241, _— 


1 


Voucher. 
ſhall be put to his Writ of /arrantia Charta, and ſhall not vouch, 
Dower of the third part of a Mill, the Tenant vouehed by a Deed which 
was of a void place, and the Mill was made after, and he was ouſted of 
the voucher, becauſe he might plead it to the Writ,35 E:3, | 
In a Precipe of a Mannor except twenty Acres, the Tenant may well 
vouch ofthe whole Mannor, becauſe it is not contrary to the Writ, 41 
E: a. 23. ſee for this, 10 E:3.11.19 E:3.Yoxcher 123. | 


— — — — K — — 


— 


In whatVVrits Voucher doth not lye. 


Dmeaſurement of Paſture, the Tenant ſaid, that T. Lord granted 
to him Common for a hundred Sheep, and vouched him, den 
H. 3 1. H. 1. but ſee 32 E. i. Voucher 303. that where the Plaintiff was 
of his Common the day of the Writ brought, that the Tenant could not 
vouch his Feoffor of the land, becauſe he was in by wrong: But ſee 7. 
E. i. Admeaſurement of Paſture 11. that the Tenant ſhall vouch in this 
Writ, but not in a Qued perwittar, in the Quibur, by Herle, 32 E:3, 
uod permittat of Common in Groſſe, the Tenant vouched-as land 
diſcharged, and was ouſted of the voucher, becauſe it is another thing, 
Alſo no Proces lyeth upon a voucher upon default at the Summons: And 
ſee 12 H:3.Voucher 282. Ina Quod permittat, of the nature of Mortdan- 
ceſter, ſuppoſing that his Father dyed ſeiſed, the Tenant ere 
his Deed , bearing date before the death of the Father of che Plaintif, 
ſo before the Action accrued, &c. for which cauſe the Tenant traverſed 
the dying ſeiſed of the Father, 8c. | 

Ina 2 nod permittat reducere curſum aqua, which ſuch a one divertit, 
the Tenant for life vouched him in the Reverſion, and was ouſted of the 
voucher, but he ſhall have ayde (note;the Writ was not good.) 

uod permittat profternere molendinum quod B. pater A. levavit, the 
Tenant was received to vouch, 31 E. 1. (See here it was not his wrong ·) 
See 30 E: 3: 26. contrary in a manner. ® 

A Writ of Entry, De tertia parte piſcariæ in aqua de H. The Tenant 
vouched, and received. t. E. 1. Brief 861. 

Voucher doth got lye in a Nuper obiit, 34 E: 1. and a Demurrer upon 
it is peremptory to the Tenant, ſo awarded, that he ſhould not vouch, 
30E:1.and 7 E:3.15. Age111. the reaſon is given, 34 E: 1. becauſe the 
Demandant in that Action ſhall not plead with a ſtrange. 

A Writ de Secta faciend. ad Curium de hundred. The Tenant ſaid, that 
he held of the Biſhop of S. and was received to vouch him,6 H. 7. 

Quo jure, the Tenant was received to vouch a ſtranger, 16H.3, 
 Rationabilibus diviſis, againſt Tenant in Dower,ſhe vouched the heire 
in TS, and the vouchee being preſent did enter into the Warram 
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Voucher, 

Terninum ui preteriit in the Per, the Tenant vouched a ſtranger out 
ofthe degrees, and was received by the Court, 28 H. 3. vi: 44 E: 3: acc. 
Nuionabili parte againſt B. and others, by ſeverall Precipes, they vouch 
I party who was preſent, and did enter into the warranty, and pleaded, 
1$H. * 0 * 

5 ad molendinum in the Debet & /olet, the Tenant did vouch his 
Feoffor, alledging that he held diſcharged, and was ouſted of the voucher, 
for the Suit doth not lye in extent, and proces cannot be made upon that 
I youcher, 13 E:3. ſee t. E Ieac her 246. Ir is ſaid, that this Suit is a Ser- 
nice ; ſo tranſit terra cum onere, for which cauſe he ſhall not vouch, nor 
ly a warranty expreſſed in the Deed. 

Youcher doth not lye in a Writ of Entry in the Quibus for the Diſlet- 
Þr; nor in a Writ of Entry in the nature of an Aſſiſe, 1 x R: 2. and 12 K. 
Nac ber 82. 

N Attaint, the Feoffee Tenant cannot vouch, for no mean time ad jud- 
yet it was upon a Writ, in which youcher did lye. Fitz. That he 
wched one named in the Writ who had pleaded Non-tenure, 10 E: 
al. 

n Ceſſavit in the Peſ, the Tenant was received to vouch, yet the vou- 
dee cannot defend the Tenancy, nor render the Arrearages, nor find 
reties, 14 E. 2. 

Dam fuit infra ætatem in primo gradu, the Tenant was ſuffered for to 
wach, becauſe he is not in by wrong, yet it is contrary to the Writ, 
5 E:3. | 

Tease for life of twenty ſhillings rent, a woman recovered the ſame 
nDower by default, he brought a 20d ei deforceat, and vouched accor- 
ns to the Statute and recovered by default. The woman brought a 
ul ei deforceat, the Tenant vouched and good, yet the Statute gives it 
the Demandant, but now he is in the ſame caſe as he was, when he 
lnſelf brought the Quod ei deforceat, ſo he ſhall youch before Title 
ule, and the woman now Demandant, not, 31 E. 1. 

dee g E:3.22. voucher 16. That the Plaintiff in a Quod ei deforceat did 
duch without ſhewing cauſe, and that it is no Counterplea to diſprove 
he Title of the Vouckee, as his Releaſe after the Recovery. And alſo 
den the Vouchee appears, the Recoveror ſhall not plead the Releaſe, 
t it behoves him alwaies to maintain the Title of the firſt Recovery, be- 
wie now he is as Demandant : But at the firſt it was ſaid, that he might * 
ne pleaded the Releaſe againſt the Demandant in the Quod es defor- 


teck 

Dower, the Tenant doth vouch the Heir who made default after de- 
Alt, the Demandant confeſſed that he had Aſſets, for which ſhe recove- 
Magainſt him, and the Tenant held in peace; the Heir reſtored in Diſ- 


eire Witt apainſt one, becauſe not ſummoned : The woman ſued a Stire ſacias 
ran gilt Tenant upon the whole matter, be cannot vouch becauſe it is 
„ - Wikrciall Writ: Alſo the Warranty is extinct, becauſe he vouched once, 


Ceccc | and 


and had execution, and ãt was his own fault, becauſe he did nat fee that 
the Writ was executed, &c. 4 E. 336. e 
No youcher, nor Aide- prayer lieth in a Writ of Intruſion aß ha own 
Intruſion, 3 E. 2. Aide 162. 2 E. 3. Voucher 49. And there it is ſaid, that in 
Dower, nor in Mortdanceſter the Abator ſhall not vouch, although that 
the Statute had never been made L Fee 


— — — — 


La. 


VI. V Fhere one ſhall vouch twice for the ſame Land, and recover 
twice in value. 43 


A Man who hath ten pound: rent out of the land of a ſtranger, dl 


releaſe all his right, &c. and binds him to warrant the land, 

rent denied, his wife brings Dower of the rent, the Tenant may well 
vouch and recover in value, and if he be impleaded of the land, hy ſhyll 
alſo vouch by the ſame Warranty, and ſhall recover in value for th io 
45 E z. Voucher 72, So ſee Voucher upon a Releaſe which went only by 
way of Extinguiſhment. | | 

One hath execution of lands in value whereof the Vouchee was fed 
by diſſeifin made to J. S. now if J. S. recover that land, the Tenant ſhall 
recover in value de ove. But it was ſaid, that the Vouchee might in- 
tain the Title, and that J. S. did recover by —_—_ Alſo it was fad 
there, that he who recovereth in value leſfe then he loſt, that the other 

| ſhall not have more upon his ſuggeſtion, after that he hath now mom x. 

he ſhall have a new extent,&c, 30 E. i. Touc her 297. But ſee, 17 & $412. 
That acceptance of any land in value, ſhall conclude the party. . 

Where the Heir of the Vouchee bath Aſſets in Dower, the Deman- 
dant ſhall recover againſt him, and the Tenant ſhall hold che land in 
peace; And if the ſame land be evicted from him by the Heir it ſelf, ho loſt 
in the Writ by default, where he was not ſummoned : The woman thall 
have a Scire ſacias againſt the Tenant, 8c. and he is withont remedy, be- 
cauſe he had the effect of the Warranty, and the avoiding of it his default, 
4 E.3-36.Scire fari 140. . | | = k; 


— * _—_— 
*» 
_ a 
E 


— — 


vII. Vbere the Queen ſhall be vouched. | - 
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| > Dower, the heire being Vouchee in the Wardſhip of divers, and part 
ot Te lands in the Wardſhip of the Queen, the plea ſhall tay till he ſue 
to the Queen 21 E.3. 53. So 14.E. 3. Voucher, the Demandant was pu 
to ſue to the Queen who had parcell of the land of the Ward Vouchee. 
Alſo the Demandant could not aver that the Queen had not any of the 
land, for it is all one as an Aide-prayer of the Kigg himſelf, becauſe it . 


* * 


a his Poſſeſſion. But 3 E. 3. G0. and 22 E. 3. 3. Proces was made alſo 
ink the Queen in ſuch caſe, and Alias, and then Protes to ſummon 
him in the land which he had in Ward the day of the Voucher, upon a- 
yerment of Aſſets. 5 : 

Aud ſee 17 E.3,65- That the he ſhall. youch in the Ward of the Ki 
Queen, and others, and Proces ſhall be againſt them all, but the King 
term ſequend, againſt him, ſee 19 #.6.6, 1191 238 


W 3 E fin 
VIII. YYherethe Lord and Villain fail vouch. 

2 Writ againſt the Lord and Villain, the Lord may well vouch Cum 

al villano ab ominbeneficio libertatis excluſo, but generall Voucher ſhall 

all kean Enfranchiſement : And this is to be underſtood of the Purchaſe of 

* te Villain, and when'theyare both named in the Writ, and when the 

by e is preſent in Court, 33 H. 6. I. Voucher $0: | 1 
Ke 7. E. 1. Voucher 295. Where ſuch a joynt- Voucher was not ſuffered, 

od keauſe they cannot be Joynt-tenants of the purchaſe of one, for which 

all auſe the Lord did anſwer as Tenant of the Freehold : And the Villain, 

lie proteſtation made as before) by his ſufferance did vouch the Feoffor, 

1 ind well, and that was received, 17 C. 3. AJ. 19. agrees, that the Villain a- 
one ſhall have the Voucher in this caſe, and ſo ſaith z3/by, 18 E. 3 19. So 

a one ſhall vouch where the Freehold is in another. 

a. 5 2 | ——_ * 

X. VV here one ſhall vnbhg and ſpem ſeverail bindings. 

in 3 | © oat | 

of | Writ of right of a hundred ſhillings rent, the Tenant vouched 7. 

all. and for all but one farthing, bound himſelf by his Demeſne land, 

ve- ud for the farthing to the Reverſion of it 5 E. 3. 67. 

ule; Soe ) F. 3.6. where in Dower in four Towns, the Tenant did vouch the 


heir within age, and ſhewed the Deed of the Anceſtor. in three Towns, 
except five pence of rent, and for that he bound himſelf by Reverſion, 
ud well; but a Reverſion ſhall not bind an Infant, and the Vouchee ſhal 
not take advantage of it, that he doth not ſhew the binding according to 
the voucher, but that is to the Demandant, and in bar as to parcell, as 


a 3 


Je vouchee. 


X. where 


* 


747 


| I a man of full age be vouched as within age, and makes default at the 


—— — V9 As tent ———— 
* 


and demanded Judgment if without Deed, becauſe he is ſuppoſed of age, 


Voucher. 
X. Where the Tenant ſhall vouch after he bath pleaded e 
in Bar, out of his Fee, to the Aſſiſe. | | 


Ormedon of a Rent, the Tenant ſhall vouch after that he hath pleaded, 
out of his Fee, becauſe that is no bar, but a demanding if the Tenant 
be anſwerable without ſhewing a Deed, and that by Here, 3 E. 3. 36 
Voucher 194. 5 
Aſſiſe againſt two, the one pleads to the Aſſiſe, the other in bar, the 
Plaintiff ſaith, that he who pleads to the Aſſiſe is Tenant, for which he 
appears and voucheth the other, and well, for the Plaintiff by his pes 
hath given him the Tenancy, & E. 3.42. The Book is, that he ſhall not 
vouch, but that the Aſſiſe ſhall be awarded, as if the other had ſaid gg- 
thing upon the plea to the Aſſiſe, vi. 8. ¶ . 19. he ſhall have the voucher,” 
Dower unde nihil habet, the Tenant faith, that ſhe hath recovered ten 
acres for Dower of one 7. and not allowed, becauſe a ſtranger : So uo 
the Statute, for which cauſe he youched; and well: Se alwaies afteraPlea 
to the Writ,1 2 E. 3. Dower 89. A 92 
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XI. Infinite Cautells to delay a man by Voucher, or to bar 
man. 


Venire facias, for the tryall of his age, no proces ſhall iſſue forth, bit Di- 
ſtreſſe infinite, and this is the courſe, by Paſton. 15 H. 6. Voucher $4. 

But this is when iſſues are returned, for upon a Nihil returned, aPetite 
Cape, and ſequatur ſub ſuo periculo ſhall be awarded, 14 E. 3. Proves 45, 
and 45 E. 3.23. i 


— W 
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XII. Pleas for the Vouchee, or for the Demandant io abate the 
Voucher, 


Dod ei deforceat by Tenant in Dower, the Heir was vouched 45 of 
full age: It ĩs no plea for the Demandant to ſay that he is within age, 


and he is not vouched in any Ward for which, &c. 50 E. 3. 25+ Voucher 
Voucher of two did abate by the death of one returned; if the Tenant 


will not aver his lite, he ſhall be driven to revouch the Survivor, and the 
Heir of the other, 17 E. 3. 41. Vouc her go. 10 


8 


Voucher. 
u Dower, the heir vouchee, did appear by his Guardian, and upon de- 
pe | ate betwixt him and the Tenant , it he be out of Ward the day of the 

' Þ oucher, the Demandant could not preſently recover, which he vouched 
"the ſame Oounty, 17 E.3.47.Yoxcher 91. 

The Demandant may well challenge a Revoucher to be without cauſe 
hemed,30 E. 3. Voucher 104. 

Precipe of twenty acres , the Tenant ſaith, that he hath but ten 
res, and voucheth, and well, and it ſhall be intended of the entire de- 
nd, but if the vouchee extort Warranty of parcell, then the Deman- 
ant ſhall ha ve Seiſin of that, not before: But his Challenge by proteſta- 
tons ſhall be entred now, for the vouchee ſhall be ſummoned of the whole 
t. Fitz, See here, that where one is vouched of twenty acres, and 


thinding ſhewed but of one, yet he hath not failed of his voucher, 19 
. Feucber 123. 


— 
1 —ůů — 


— — 
— 
— © 


XIII. Pleas to abate Voucher by the Demandant, or Vonehee, 


om Heir vouched in the Wardſhip of B. in Dower, B. may well chal- 
lenge the Voucher, becaufe there are divers Guardians, & c. which are 
named, &. 22 E:3.1.Youcher 132.8 E: 3.15. | 
Precipe againſt a woman, ſhe may well vouch her ſelf and her husband, 
hough the Action be brought againſt her as a ſingle woman, becauſe 
de might be covert afterwards, 25 E: 3. 45. Voucher 142. 

The Tenant voucheth A. who voucheth B. and at the Grand Cape a- 
oft him B. appears, aud A. is eſloined, and day given to the Deman- 
t, without mentioning of B. yet the Demandant cannot have. Seiſin 
this diſcontinuance, although it is ſaid, that he is not to look that 
ces be well awarded againſt the vouchee before he enter into the War- 
10,8 E. 3. 7. Vouc her 155, 


he 


te 
5, 
- FW many ofthe name, for which at his prayer he was driven to give 
tertain addition to the party, 10 E.3.37.Youcher 174. 

Dower, the Tenant voucheth ?.T. and A. his wife, and three Parceners 


Lrecovers the fourth part againſt 7. T. and his wife by default, and now 
inew Writ by the ſaid woman and her husband, the Tenant doth 


of ch the three Parceners, and 7. T. Tenant by the Curteſie. Now the 
ge, undant doth alledge the firſt Recovery: So in vain to vouch J. T. a- 
ge, whom ke bath recovered in value for her portion before: yet the 

| cher ſtood : See alſo there that 7. T. ſhall render in value for the de- 
Nof the others, the whole by the firſt recovery had againſt him, ſo he 

ant Ne not to be youched again, 26 E. 3.59. Voucher 305+ 

the man vouched as of full age, where he is within age, appeareth, and. 
et that the plea may ſtay, the Demandant ſhall take no advantage. 

In Ne falſe youcher, 18 E.z. Voucher 228. XIV. bau 


The vouchee voucheth over one H. the Demandant alledgeth that there 


142 


XIV. What Pleas the Tenant or Vouchee frall have after tho Vw. 
(her over, andwhere the Voucher ſhall be peremptory. 


THe Tenant for life vouched him in the Remainder, where he had pray. 
To in aide before of the Donor, and.was ouſted thereof: And: becauſe 
this voucher is in lieu of Aid-prayer, with which the Demandant ſhall not 
be twice delayed, the Demandant did recover, 14 H:. 25. Joncher 3 1. Fit 
Auere a better reaſon, And ſee 15 H. 6. where the Demandant did recy 
yer, becauſe the Tenant could not vouch him in the Remainder, from 
whom he had nothing, and co whom he was not Tenant. 1 

Note, where the voucher is o ver for ſufficient cauſe not ſhewed, &c. 
ſo as the voucher doth not lye in the caſe, and is ouſted without Counter 
plea, tryall, or Adjornment, he ſhall be put to anſwer, and ſhall not loſe 
the land, 14 5. 3. Veucher 180. 

Guardian in Fait not ſuffered to vouch his Leſſor in Dower, was put to 
other anſwer, 8 E. z. Voucher 260. 

Demurrer upon Counterplea of the voucher is peremptory to the Te 
nant, but not to the Demandant. So is it of a tryall by verdict. Demur- 
rer upon the binding to Warranty, is peremptory to the Tenant, and to 
the vouchee, Demurrer upon a voucher, peremptory to the Demandarit: 
As where the Tenant voucheth to ſave the tail of another Eſtate, 7. 3. 
Voucher 153. + ad 

So where the Demurrer is adjourned to another Term, this is peremp- 
tory, which is not where the voucher is to the ſame Term, 11 H. 22. $ 
H.7.7. where it is ſaid, that the Statute which wills that he be put to ano+ 
ther Anſwer, is to be intended before Adjournment, &c. 40 E.;. 14. 
FJoucher 59. 


r r ET - 3-3 
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XV. Pleas after the Voucher is ouſted, and where it is peremp : Nei 
tory, tal 


Noe that after the plea diſcontinued, or miſcontinued after vouchet, | 
che Tenant ſhall not youch a ſtranger, but may well vouch again chef 
fame perſon, and by the ſame name and Surname, 8 E. 3 76:57 40 
That the Tenant may waive voucher at all times before, that the vouc 
is ſummoned, and plead in bar, but not after the vouchee ſummoned, 10 
H. 6, 7. agrees. * 
The plea is ſtayed for the Nonage of the ſecond vouchee, and at ſpecid 
Reſummons againſt the Tenant and the firſt vouchee, the Tenant ma! 
well plead a Recovery of a ſtranger after the laſt continuance, and ever 
plea in bar which is of puiſne time, as a Releaſe, &c. So the vouchee, wht 


all 


Voucher. 


iſo 


ine. But Prias faith, that the Termor ſhall not plead to the Writ, but 
a bar, $44 7.4. Voucher 45. 

Uouc 

{it be purchafed after the entry into the Warranty, it is a goott plea, o- 
xerwile not, by Finchden, 41 E; 3. 11. 


kad to the point of the Writ, 3 1 E. 3. Mort dance ſter 48. 
the Demandant Counter plead the cauſe of voucher, the Tenant may 


dr 41. 
the Demandant be at iſſue with the Tenant upon Counterplea of vou- 
ger, he may waive it, and ſay, that the voucher ſhall ſtand, for that ſhall 


| the Award againſt him, 4 E. 3. 56. Counterplea 66. 
ie zur if the Tenant ſhew cauſe of voucher to the vouchee, he ſhall not 
® we it, and ſhew other cauſe, 11 E.2. Voucher 26r. 
Te 2 8 | TY. ET CTA — —— 


XVI. there the Tenant ſhall plead before the Voucher, upon pine 
of loſiug the Warranty, and where not. 


? to ſhew cauſe of ſuch Demand, for that belongs to the Tenant, 10 
2. 8.35. Voucher 173 But ſee 13 E. 3. Voucher 29. where ſhe was driven to 
no+ Ne cauſe of ſuch demand to the youchee, Voucher 10. 

14. Frhe Demandant hath Judgment to recover, and the Tenant over a- 
wit the vouchee, if the Demandant doth not ſue execution, but bring a 
Originall, the Tenant may vouch again, but if there be default in 
Tenant, as that he ſue not ſo ſoon againſt the vouchee, as if he ſue 
at the ſequatur, but not that Proces now, although the Demandanc 
not Execution, but a new Originall, the Tenant ſhall not revouch, be- 
ſe he hath loſt the Warranty by his default, and ſhall not have more 
wantage, then if the Demandant had ſued execution of the firſt: Judg- 
cher r, where no Judgment ſhould be for the Tenant : But if he were not 
n the unt of the land at the time of ſuch voucher :; It was ſaid, that ſuch de- 
40 Nof ſuing ſhould not hurt him in a new originall now againſt him as 
IC at, 10 E:3.21 Counterplea de garr-14. 


| 


— 


mp» 


» 


; ebut one acre, with ſpeciall entry, 9 E. 3. 39. Counterplea de gerr. 
1a . 7 
t maße who hath but as Joynt-tenant with his Wife, whether he be Te- 


even er Uouchee, ſhall not vouch alone the Feoffor, & c. becauſe he can- 


, mirc according to the firſt Eſtate, and in the firſt caſe, he might 


abate 


may 155 the death of the Tenant, that the Demandant hath taken 
busband, Cc. Outlawry, Excommengement: So the pleas be of later 


ee pleaded that the Demandant had another Writ depending, 
* After voucher in a Mortdanceſter, the Tenant may well waive it, and 


xe that voucher, and vouch at large, 17 £.3.46. (ommerplea of Vou-- 


Ower of the Moyety,&c. The vouchee ſhall not compel} the woman 


14} Sicher of two acres maintained by a Deed of two Sellions, which 


— 


75 


75» 


abate the Writ. Alſo where che is Vouchee , he may be helped hy ſpeci. 
all pleading, 10 E.3.52.Connterplea de garr. 15.38 E. z. acc. | 


ſuppoſing the Entry by two, it is no plea that he entred by one, becauſe 


he may vouch him: But where the entry is ſuppoſed by one, if be enter 
by him and another, that ſhall beſhewed, otherwiſe he ſhall not youch, 


48 E.3.29. 


being a Hamlet of them, if the Tenant vouch generally, the Vouchee 


| Pi? of a houſe and ſix acres of land, the Tenant voucheth, and for 


VJouc ber. 


FS 3. 3 


See 44 E:3.31. Entry 52.and 36 E.6. Entry 48. Where in a Writ, 


— — 


Precipe of Land in four Townes, where the whole is in three, the fourth 


ſhall abate it. So where Tenants in Common voucheth joyntly, or 
Joynt-tenants ſeverally, but that ſhall be before entry into the Warran- 
ty, 22 H.6.6.22 E. 3. S. Voucher 137.5 E. 2. Voucher 251. 


— — — — — — 


XVII. Where the Tenant (hall plead io the Writ upon peintoleſe 
the Warranty. 


cauſe ſheweth to the Vouchee a Deed of the houſe, (wm pertinentiir, 
And it was holden, that that doth not maintain the Voucher, but forthe 
houſe, 4 E.2. Voucher 244. — 

The Vouchee ſhall not plead to the form of the Writ, 5 F. 2. Foucher 
1 50. He ſhall plead Meſnoſmer of the Demandant , 7 E: 2. Fauler 
159. Or that the Demandant hath not made him heir to him who. was 
laſt ſeiſed, 6 E. 3. 49. but he ſhall not traverſe the Entry, &: 6 E: J. 47. 
The Vouchee eannot plead the death of one of the Tenants, 29143. 62. 
voucher 312. And of theſe matters peremptory, See 22 E:3,1 and 22 H. 
GI 2, 


— . — 


XVIII. Pleas for the Vouchee to the Demandant: 


* Vouchee ſhall plead a Releaſe to him, or to another whoſe Eſtate 
he bath, and all matters of force, ſee peremptory, and pleas before 
Voucher, 5 H:7.40. 22 H.6.12. 10 E:3.55. Where he pleaded to the A- 
ction in a Writ of Formedon. 7 E:3.9. 

The Guardian of an Infant Vouchee ſhall plead every plea, 46 E: 3-20. 
voucher 74. And ſhall ay, that the Demandant in Dower tath eſloined 
the Heir, 17 E:3.58. and 8 E: 3.71. 

The Vouchee ſhall alledge Nonage of the Demandant; pray that the 
plea may ſtay, 3 E: 2. age 133. 
Upon a Cui ix vita of the Seiſin of H. his Mother, the Vouchee may 


well ſay, that his Mothers named Ad. yet the Tenant ſhall not have — 


Oe I YM Mt 


r aa 


Voucher. 
plex after the View, 44 E:3.Efoppel 8. nor the Vouchee ſhall not have it 
the View, &c. 15 E:3.Eftoppel 238. 
fe Heir youched in the Ward of A. now A. ſhall not ſay, after 
the entry into the Warranty, that he hath nothing in the Guardianſhip, 
cauſe he entred as Guardian, 18 E:2.£foppell 268, 
„ ſbe vonchee ſhall not challenge the form of the Writ, 3 H. 4:1 3. 
The Vouchee may plead a Recovery of a ſtranger, 41 E.: 3. 11. 

h Aman brings a Precipe againſt A. and another of the ſame land a- 
«© BW cxinft B. who voucheth A. who pleaded this matter, and was not al- 
J med, becauſe the Tenant had affirmed it, 46 C: 3.33. So the death of the 
- WH Tenant or Demandant, 30 E: 3. | | : 
And variance betwixt the Or iginall and the Poxe, upon a removing of 
theplea out of the County. Ang the omiſſion of one of the blood in right, 
ud a Conveyance made by a Mftard, &. may be challenged by the Vou- 
ce, t. E. 1. Brief 861, The caſe was, Precipe quod reddat tertiam partem 
Mrariæ in aqua, & c. the Vouchee challenged it for incertainty, whether 
demanded the Fiſhing, or the Soil, at the laſt he ſaid he demanded the 
Demeſne. | 

Ide Vouchee may alledge that the Tenant had nothing at the day of 
the Writ brought, or of the Voucher, 9 E: 3. 

And the Vouchee ſhall have the fight and hearing of all the Deeds upon 
the Demands declaring againſt him, 7 E: 3. 6. 
And the Vouchee may ſay, that the Demandant kath made the ſame 
ceſtor in one Deedto bind him to the Warranty, Grandfather, and in 
nother Deed Colin, and for that the Writ ſhall abate, 13 E:3, Zoynder 
wattion 29, 


© 2 


— — — ; 
* 


N XIX. Doucher in Aſſiſe of Novel Diſſeiſen. 


Aue againſt two, one taketh upon him the whole, and voucheth the 
. who prefent in Court, entreth into the Warranty, 13 C: 3. 

dauer 19. F 

r againſt husband and wife, and others, ſhe being received upon 


A- lefault of her husband, voucheth one of the other, who being ready 

atreth into thew arranty, and good, becauſe he is named in the writ, al- 
20. wen lebe one of Court by his default, 133 E: 3. voucher 117. and 119. 
ned 8 vouched in ſuch caſe after he had not default, and ſhe re- 


* Affiſe againſt two, ani pleads to the Aſſiſe for the third part, the other 
leads a Recovery in Bar, the Plaintiff choſe the firſt for Tenant of the 


may e, who youched the other, and good, 8 E: 3.42.8. 4019. £ 

that [Hushand and wife plead Joynt-tenancy by Deed, and afterwards ſhe be- 

plea S upon the default of the husband, vouched the husband, and 
25 4: 14. vouc her 204. D dd dd AG 


5 Voucher. 
7 F Aſſiſe of a Rent, the Tenant voucbed bis Feoffor & e. not mL in m 

Aſſiſe, and the Bemandant did counterplead it by the ny 16 His 
4 vunterplea of Voucher 6. 

If one named in the Aſsiſe, and preſent, be vouched,. and wilt nor wit: 
lingly enter in the warranty, he ſhall never be compelled co: * 1040 abe, 
20 F. 2. Gar. 84. 

See 18 E. z. Damages 14. & 17 E. 2. Error go. vbere in in Ait 
Tenant did recover in value againſt the — who by * - 
did warrant the Land unto him. 


* - 
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— 


near 


| pe 4s 5372) ba 
- =» ¶ here voucher ſhail be wit hon g 4 Deed, where uni. 7 


N Dower, the Tenant ſhall not vouch the heir of the hus 

in age, without ſhewing a Deed, otherwiſe if he vouch bimnas 6 
13 E.3. voucher 13.50 E. 3. 24. vide 48 C. 3. 5. | „ ie 

The Tenant did vouch two brothers, one heir at the Commetlay, 
the other heir by Cuſtome, and both within age; and ſhewed fen 
cauſe, 15 E. 3. voucher 22. 

A woman. received. by the default of her husbandin a Formedobuu- 
ched the husband, as aſsignee of the Conuſee of rhe husband 
without ſhewing any thing, yet Schard ſaid, that the alsign val 
ſhew both the deeds, 13 F. 3. voncher 27.8 £.3.61. Aa 

A man ſhall not voueh by Releaſe or Confirmation, wi 
Deed, otherwiſe it is, where the Warranty doth begin, by, Line 
the eſtate fee-ſimple. or fee-tail, 11 H.. 2 1.40 F. 3.2 2. 

A woman upon default of her husband vouched her ſelf and. che bus- 
band, to ſave the Tail, as aſſignee of the Donee and the opinion of the 
Court was, that he ſhall ſhew the Decd of binding ro warranty nowto 
the Demandant, for otherwiſe it ſhalt never be ſhewed, and it behoves 
that chere appear cauſe to delay the demandant, 10 H. y. 22.11 H. 
16 Hy. x3. But ſee that he ſhall not ſneꝶ the Peedupon voucher.of lum 
felf, 40 B. 3. 14 and 22. 

Donee in Tail doth vouch the Donor, who re- voucheth bim to fave 
his Reverſion, and well, without ſhewing a Deed, becauſe lie is another 
pe: ſon, 16 H. 7.13\ he ſhall ſhew cauſe. 

Finchaen faith, 40 E.3.23. that the demandant ſhall not have anſwer | 
unto the Deed ſhewed by him who voucheth himſelf to fave the Tail, ſo 
it is in vain to ſhey it. 

The Tenant cannot youch%an' infant as heir in a Formedon wichours 
Deed, if he doth not ſay, chat he voucherh him for homage anceſtrell, o 
exchange, 4 E.2.Voucher 245. 

Herle ſaith, that a man ſhall never vouch as aſſignee, withogt i 

a ſpecialty, 4. 3. Itin. Derby Counter-plea of Or. 9 3. Se 929 


2 Joucber. 
K Se 2 E. 3.29, Thit the Deed of aſſignment ſhall not be ſhewed to 


alt norronch as allignee of the King, without ſhewing a Deed 
es ot tne King, wi t i : 
£.3.Yoxcker 108, A TITTIES 


- — — 
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XXI. Where the Tenant ſhal vouch after Aid-prayer, 44 
wbere he of whom he hath aid. , 1 oY 


:TOte, that he, who prayeth in aid, as Leſſee for life, may vouch a 
ſtranger at another day, notwithſtanding the aid-prayer, if not up- 
13 of the prayee he be commanded to anſwer alone, 18 C. 3. 
cher 7. 
At if the prayee appear, the Tenant ſhall not refuſe the joining in aid 
rthe vouching of a ſtranger; for they two may vouch, and upon his 
Kault, the Tenant may voucha ſtranger, as it is ſaid, gH.6.3.and 4. 22 
40. 
Two Copareeners make partition, one and her husband being enter- 
ded, prayeth in aid of the other, whoſmaketh default, the husband 
kketh default, ſhe received, voucheth her ſelf, and the other to fave 
b Tail, 13 E.3.Youcher 14. 
"After aid- prayer of the King, which is in the place of voucher, the 
nant ſhall never vouch a ſtranger, 15 E. 3. Voucher 21. 9 H. 6.3.9 E. 
I5. Voucher 160.14 E. 3. Voucher 108. and 3 E. 3. 15. contrary, there 
ſhall have the voucher after a Procedendo, and therewith agrees, 15 E. 
Wowcher 111. ; 
If the Heir be vouched in the ward of the King, who demiſeth, and 
eother King ſendeth a Writ to do Right, by that it is intended, that 
t he. remains Guardian, for which cauſe the Tenant could not 
ich the Heir, as in the Wardſhip of another, it was in Dower, and 
vas adjudged, that the woman ſhould recover againſt the heir, if he 
d&c. and ſhe ſhall not have a writ for the Land, which is in the Kings 
nds &c. See the Caſe, I £.3.61 | 
Tenant for life being ouſted of aid of his Leſſor, vouched him in the re- 
nder, and was ouſted of the voucher, becauſe the fame is but in the 
e of aid for voucher doth not lie. Tenant by the courteſie ſhall vouch, 
ie it is but aid-prayer, becauſe he ſhall not recover, 14 H.6:25. | 
| ſo Oe parcener ſhall not vouch the other, who comes not in upon aid- 
N, after partition, becauſe the prayer was alſo in the place of vou- 
out a E, 15 H 6.Yeucher 33.22 H. 6. 40. But ſee 20H6.2.and4de. 3.22. 
ſl, or Nr one Parcener upon ſuch default ſhall vouch a ſtranger, or her ſelf, 
© Tenant to fave the Tail, and ſhall have all ſuch vouchers, as her. 
ring hall have upon joyning with her, which ſhe ſhould not have with- 


| 4 WER prayer. | 
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Voucher. 
The Tenant cannot vouch him in the Reverſion, who makes default 
upon the aid- prayer aforeſaid. becauſe it ſnall be intended for the ſamo 
cauſe of r H. 6. 40. and 7 H. 4. 15 See agreeing with chat, 9 E.;. 
39. and P. 18 E. 3. Voncher 7. But ſuch voucher ſhall be received, 11 H 
4. and 32 E. 3. voucher 99. it is ſaid, that if he in the reverſion be rea- 
dy to enter into the warranty upon the like voucher, he ſhall be recen 
but otherwiſe the demandant ſhall not be delayed. Gs | 

A woman joint-tenant for life with her husband, being impleaded did 
pray in aid of his heir, and upon default, did vouch him, and was ouſted 
of the voucher, 4 E.3 39. | ; 5 

Tenant in Dower ſhall not vouch the heir who hath prayed aid; for 
her Election is determined, 10 E:3:57. yy 


3 
5 


XXII. I= what places the Tenant 1145 pray that the Voucher be 
ſummoned, and where he ſhall be ſummoned in Ireland, 


H.6.Yoxcher 49. | | 0 

But where two are vouched, and the one in Durham, and the other in 
{ beſter, Proceſſe ſhall be alſo awarded to the Prince or his Deputy, be · 

cauſe one ſhall not anſwer alone, 49 E. 3. the plea ſhall be removed ont 
of Cbeſter upon the voucher, and ſee 13 E. 3. voncher 18. that upon che 
Plea removed from thence upon ſuch forreign voucher, the vouchee 
not be ſummoned upon the Grand Cape ad Valenciam from thence, 
fore that the extent of the Land in demand be returned into the Common 
Pleas, out of the Court of ¶ heſter. 

Where the Tenant prays to ſummon the souchee in a forrein County, 
it is no plea, that the demandant hath aſſets, where the Writ is brought, 
Fiſher contrary, if he ſhould be ſummoned in Cheſter &c: 32 E:3:Foucher 
97. and 3 E.z: Itin. Nettizgham, but there Herle held; if be ſhould be 
ſummoned in two Counties, the Demandant ſhall have the amerciament, 
as before, if he hath aſſets where the writ is brought, although not to the 
value, yet the Tenant ſhall recover the reſt in the other Counties, where 


he was not ſummoned, 4 E. 2. voncher 248: agre es, becauſe , 2 


> s 


one County ſhall ſerve for all. 


- > TP. 9 = 
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Narbe. 


lt r if the Sheriff return Vibil in that County, then he ſhall be ſummo- 
ame ell in the others, 3 E. 3: voncher i gg. ! f 
And upon the Counterplea of voucher found againſt the Demandant 
he ſhall not averre aſſets where the Writ is brought &c. 36 4A. 6. Vor- 
cher 206. | "i | 
* A Writ of Right in ancient Demeſne, the Tenant vouched in London, 
and had a ſpeciall Superſedeas out of the Chauncery to thoſe in ancient 
demeſne to ſurceaſe : The Chancellour ſaid, that this voucher ought not 
to be ſuffered, becauſe Land at the Comtfion Law ſhall not be rendred in 
ue for Land in ancient Demeſne, 35 E:3:voucher 316. 8 
for Note, upon N returned in the County where the Writ is brought 
u che Summons ſhall be in all the other Counties, and the Demandant 
ſhall not ayerre Aſſets in one of them, and where the heir is vouched in 
* — of many, che Summdns may be in the ſeve rall Counties for 
ch of them. , 
be Recovery in value ſhall be onely in the County where the voucher is, 
not of Land deſcended, or purchaſed after the voucher 13 E: 3: Reco- 
nie, value 3. E: 3: Itin. Not.voncher 198. t e 


* g—_ a 
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4 voucher , or brought to have the warranty Paramount, or 
aid paramount. 15 ä 


ount, for the Fee is executed. 


Unckle dieth, I heir to both of them ſhall vouch my ſelf to fave the Tail, 
ind tien ſhall have the warranty Paramount, not before, becauſethe fee 
kin ſuſpence 18 E. 3. 5 2. vonc her 11. See 41 F. 3. vouc her 69. 

But ſee 18 E. 3. 6: where the Son Donee of his Father could not vouch 
bimſelf to ſave the Tail: See the difference againſt 25 E. 3. 17. where the 
5 did vouch himſelf for a Remainder in Tail, by the Father unto 


A woman was received to vouch her ſelf and her husband to ſave the 

y, | Hack- marriage, and ouſted, for ſhe in Court ſhall have every voucher, 
bit it was ſaid; that if the anceſtor of the husband had given the Land, 

le ſhould have had the voucher, 5 E.3.40. the voucher granted, 3 E. 2. 


be Y cher 252. s 

nt, Note, the heir Leſſee for life, where the remainder is over, ſhall not 
he Youch himſelf to fave the eſtates, alſo he ſhall net have the warranty Pa- 
re mount, yet he did alledge a Fine with warranty to his Father, it was 


lu folly to take the Leaſe, 7 E. 3. 6 l. : | | 
But, note, the iſſue in Tail may well vouch himſelf as aſſignee —— the 
onor 


XXIII. Where a man ſhall be in courſe of Ancient intail by: 


F the Father leaſeth to his ſon for life, the Son ſhall have warranty 
© But if my Uncle gives Lands to my Father in Tail, who dieth, and the 
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Donor to ſave the Tail, where there is the ſame remainder, although 
he hath Fee in Reverſion, 32 E. 3. voncher 96... _ .. EL ISS 
See 30 E.3.2. Where the Tenant, did vouch: himſelf, as aſſignee of 
R. Conuſee of his Father, who rendred to the Father for life, and good, 
although there did not appear no warranty in the Fine, 23 E:3.19, . 
One Parcener did vouch her ſelf, and her Siſter, to ſave Tail, the who 
made default at the aid-prayer, 30 E.3-23 Jaberg 
Husband and wife vouch themſelves, and the iſſue of the Siſter of the 
wife, to ſave the Frank-marriage given by the anceſtor of the wife, 4 E 
3. 49. vouc her 177 ; 7 { 
The eldeſt Son Feoffee did youch himſelf and his younger brother, heir 
by the Cuſtome, and good, but if he re-infeoff the Father, and the 
youngeſt Son, and to the heirs of the Father, now he ſhall not luve ſuch 
youcher, becauſe he is not in by the Father, and the waraanty isgoge, 
40 E.3. 14.41 E. 3.9. See that here he might have the warranty hum 
mount without that voucher. 2 Wot}; 
If the Feoffor take back in tail, and voucheth the Donor, he ſhall re. 
vouch him, otherwiſe, if he take back an eſtate in fee; So. if 4inkats 
feth B. who infeoffeth C. now C.ſhall vouch A. as aſſignee of J. but 
if he re-infeoff B. the firſt warranty is extin&, and alſo his to 
C. and ſhall not be revived by the voucher of C. 16 E.z.vexcher 87, 14 
E. 3. vouc her 106. Of %y 
The husband Feoffor takes back an eſtate to him and his wife in fee and 
leaſeth for life, and „ upon his default, voucheth himſelf to 
ſave the joint eſtate, as aſſignee of the Feoffor, and he could not be ad- 
mitted to the voucher, becauſe the wife had nothing, living the Leſſer of 
the husband, 19 E: 3: voncher 122. 77957 | . 
Tenant by the Courteſie enfeoffeth a ſtranger, who enfeoffeth the heir 
of Tenant by the courteſie, who dieth, the heir impleaded by the heir of 
the wife voucheth a kene; who doth revouch him, and good, 4 E:: 
voucher 157. 3 E 3.51. See the reaſon, becauſe the Writ Joth ſuppoſe 
the Entry of the vouchee, by the anceſtor of the Tenant. 
Leſſee for life hath aid of him in the remainder in Tail, who was iflue 
of the Donee, and heir of the Donor, and they vouched him, and 
29 E. 3. 37. vouc her 308. | 
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XXIV. Where one may vouch 45 aſſugnee, and who ſball be ſaid 
Aſſignee. | 


HE feoffee ofthe husband doth re-enfeoff the husband and W 

impleaded vouch, for the wife is aſſignee, and ſhe ſhall revouch 
the husband, 32 E: z: voncher 95: 17 E. 3:47.43 E. 3. 7. 

So two enfeoff one, and he doth re- infeoff one of them who * 


r ) Roo rv» 


Voucher «. 


ab him, he may well revouch them both, 11 H:4:40. and 20H.6.2. 
in the firſt Caſe, that the wife being received ſhall vouch the hus- 
as aſſignee, 13 E. z bencber, 17. But there he ought to ſhew warranty 
Aſſignees, and how aſſignee, ſo is 10 E.3. 41. 

But in 14 E. 3 voucher 109. upon ſuch youcher, 3275 wife was not dri. 
en wo alledge Sviſin of bim-who afligired; nor to ſhew the warran anty þ > 
| bur--oriety that the Conuſee of the Husband, did render 
e 


5 E. 3. cz: = ſhalfhave Seifin of her husband betore the | 


Abe husband etone- fhall not teten as aſlignee, whers the Feoffment 
ms to him and his wie; although ſhe be tbr party co the ſuit, 19 E:3: 
want in Tait, where the Remainder” iF over in fee, with warranty to 
hare their heirs and afsigns enfeöff 7.5" and die, his Executors do de. 
her the firſt deed to 7 S. who impleadeth, voucheth the Donor as aſ- 
jy vert, for the Deed Fe not belong to Fi. ot we eſtate u 
&c: is ſuſpe nded; 11 R:2 : Detipwe 2.6: 11 4: that 62 
kofſee ſhall plead the der ane Br, but [ abr 1 vide 7 E 


And ſee there, that the ad gnee of the heir of the Donee, whete the 
Warranty is to him, his heirs, and ri nes, ſhall have alſo dd Vantage of 
wocher or rebutter, av aſbigyree of t nee himſelf ſhould have, 75535 

6 E: 3: 
Alte ebe of Ge aſoigier ſhalthaveas great advantage. of warranty 

the aſsignee himſelf ſhould have, 10 E:3:9: 10 E: 3: Warranty 85. 

3 E:1i Garig3. © 

But Seb faith, 10 E: 39: That the keir of the aſsignee ſhall p lead 

i 1 in Bar; altHouph he ſhall not vouch; T horp agrees, 18 E. 


e Tex: Tenant Mall not HC ouch ab, K bs of ty: by Confirmation 


i: the dematidant c & bur al r as a diſſciſor ſhall re- 


ut, but ſhall not vouch as aſs 2085 9 
Aſeoffment to two, with wal ranty x to their heirs and aſsignes, the af: 
tlie Survivor or tis heir Youch by It, 14 E: 3: C33. 
lug net of afipriee could 40 boa of the plain 
i in Bar of an Aſsiſe 24 F:3: 10 Far. 


Burif 4: enfeoff Z: ald he C. and takes back an eſtate to him and his ; 


ne anddierh, the wife as alsignee of C: ma wel o pretend the war 
t. A the Bool is, chat be ſhall not plea ir. becauſe they may von 
A ſo come to n 10 E. * ina 80 cire U in cee 
, Car: . N | 


* | * 7 


xx nun 


759 


760 


vouch themſelves for this cauſe, and are received, E.z:voxcher 252 Kc 
E. 3. 40: 21 E: 3: 37:Connterplea of voucher 91. « "IR 


FD 


Voucher: 


TTV. W here 4 man ſhall vouch himſelf, and where himſelf and. * 
another. "My | a 


H E Mother gave Land to hen daughter and her husband, and tothe 
1 heirs of the husband, and died, the husband and wife implen ded th 


Husband and wife vouch the husband, who enfeofled a ſtranger, an 
took back to them, 39.8 $69:Comnterplee of Voucher 13. 47 Kip 
Ai: and C: Parceners, 4:enfeofferh E: of her part, and dieth, now 


F. may well vouch her ſelf, and her ſiſter, as heir of A. 17 K 
44044 


voucher 1, IE ue + 
A man having two daughters, gave Lands to one, and to her huhn 
in Tail, ſhe received in a Precipe, after aid of her ſiſter vouched ber ſelf 
her husband and ſiſter, 11 E. 3. nacher 14. 40 E.;. ... 
But where the husband is heir to the Donor, and hath diſcontinnedand 
taken back, and a Precipe is brought againſt him, he ſhall not vouch lin- 
ſelf &c. 38 E. 3.5. 19 E:3:voncher 122, _ (20007 
Other wiſe it is of a woman received for default of the husband. See 
before Gar, & 5.E:3. „ 4 252 
A man makes a Leaſe for life, the remainder to his Son, the Leſſ u- 
ched the Son, as heir of the Leſſor, who vouched himſelf tokayethe 
Tail, yet he ſhall vouch for another eſtate, and it is ſaid -there, ail. 
though the vouchee had Fee, or if he who vouched him hath Fer, f as 
* was no Reverſion in Tail, yet the youcher to ſave the Ta ' 
rr s 
If one copaxcener alieneth in Fee, and is vouched, now ſhe is bought in- 
to a way to have ayd of the other by the warranty paramount not to re- 
cover pro rata, 8 R. 2. Aid 11 5. & 29 E. 3.377. 
Note, where the Tenant voucheth himſelf and another, the Deman- 
dant fhall have no plea to the warranty, becauſe there-isanother 


who 
may, as Donees havihg the ſame Lands allotted to them aggin by Hieb. 


port, being impleaded, vouch themſelyes and the other ſiſſer, where ſhe 
ought to pray in aid, becauſe in the eſtate of Partition, the demanduit 
ſhall not challenge it, but the other ſiſter, 4 E. 3. 49. vide s E. 30. 
One ſiſter Feoffee may well vouch her ſelf and the ſiſters, 49 E14, 
1055 155 and there the Aalier being Tenant, vouched bimſelf and 
E r Þls oc others Kh de 3. dead” \ A [1116 2006 
And the eldeſt Son Feoffee ſhall youch himſelf and his brother, heir by 
by the Cuſtome, 40 E. 3:14. no 
So one daughter Donee in tail, ſhall vouch her ſelf and her ſiſter, 33 B. 
3.9: voucher 142. 
A woman taketh her Leſſee for life to husband, they are impleader, a 


Voucher. 
Ibssband takes upon him the whole, and voucheth himſelf and his 
d i for the ame cauſe, 32 E: 3: voucher 102, So if ſhe had infeoffed 

I before the Coverture 4 E ztvencher 246. coi) Is 
-welevieth a Fine to R: who renders the Land to IF. for life, the Re- 
derto B. his Son in Tail, the Remainder to the right heirs of Y: 


— i th, B: being impleaded, vouched himſelf, as heir of W. and aſ- 
es ere of K: 32 E. 3: voncher 96: & 100. | 
x WM man ſhall not vouch-himſelf to fave any eſtate, which is not Tail, 


n joint eſtate, not a Remainder, nor the Eſtate of a ſtranger, when 
annot for his own eſtate, 7 E.3.19 E:3: voxcher 122: 38 E:3: 5. 
rmedon againſt husband and wife, they vouch themſelves, and two 
ter wives, por mats cauſe, and it was ſaid, that one Parcener ſhall 
meh the other without cauſe, as well as The ſhall pray in aid of her, but 
ws againſt-the opinion of divers, 26 E:3:voucher 304. 

Two joint-tenants do enfeoff the heir of one of them , and his wife 
warranty and die, the heir impleaded ſhall vouch himſelf, and the 
of the other joint-tenant for that cauſe , 29 E.3: 59. 


— 
oY — — — „% — 
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* EKXXVI. Voucher of an Infant in his mothers belly, where 4 Bi- 


: Wl ſhop, ideot, perſons diſabled. 
7 Ower againſt a woman, who claimed to be Guardian of an infant 

in his mothers belly, the Writ was good, not naming her Guardi- 
yet ſuch an infant ſhall be vouched, 31 E.1. Brief 843. 
dee that Gard 153. of the voucher 41 E:3:11:9 H:6: and ſuch. a wo- 
a with child, ſhall bar the heir apparent of Charters, claiming to the 
of the infant, 41 E.3:11:Bar207. 
TheLord by eſcheat entred, but notwithſtanding ſuch entry, the infant, 
wen born ſhall put him out, 9 H. 6. & 9 H. 7:24. 
The Lord ſhall have the Wardſhip, and ſhall be faid Guardian of the 
nd, and of the infant in his mothers belly, temp- E: I: G ard 153. 
One youcheth an infant in his mothers belly (if God ſhall give him 
bh) if not, that he vouch A: heir apparent, but afterwards he vou- 
def; alone, 11 E: 3: vouc ber T3. 
Fixchdex held the voucher next before good, and that Proceſſe ſtall 


wp ſaid, if there be no heir apparent, ſuch an infant shall be vouch- 

& and no Proceſſe shall be, untill he be born, but 8 E. 2: voucher 

7: contrary to Thorp, and that he shall not be vouched without the heir 
nt, in ſuch form as Fiachden ſaid, becauſe no proceſſe shall be, 

no certainty of Reſummons. 2 

nideot ſhall be vouched, and the plea shall ſtay, but a man attaint or 

anc, who hath not made his purgation, nor a man outlawed in per- 

action, shall not be vouched. Eeeee Nor 


made againſt the heir apparent, 38 E.3: 25: voucher 58. But there 
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Nor —— lea Chat! not be without day by Cp Wen ns 
certain eule of Reſummons, and the Law xrſpects ha, ner che 
which may be,$ E:2. Itin. Cant. Voucher 237 
See 38 E.3:35. Where the Tenant did — 2. Maps wn; 
firmed, when the Temporalties were in the Kings hands not reſtored, and 
the Plea did ſtay untill, ec. Note, be did not vouch generall the 
that ſhould be. N 
A Guardian ſhall not vouch in Domer, becauſe he, back bra Cha 
2 E:2 Voncher 211. 


— — — 
- . _— 


— 


XXVII. Where the Tenant 15 is wot Heir, ſhall sel as bers 
the Common Law, and where he who is not Heir „ll he ber- 
ched as Heir. | 


He Tenant vouched her ſelf, her Siſter, and the Iſſue ofthe third Si. 
T üer: It is no Counterplea that the Vouchees are Baſtards, where ſei- 
ſed as Heirs, but it is good where all are Baſtards , and the pee hull fx 
for the Nonage of one of them, 17 E.3.59. 

A Baſtard may well vouch without the right Heir, not che younyel 
Son, 43 E:3.3.See of the Baſtard, 5 H.7.2. 32 E:3. Voucher 94. 

The Daughter of the eldeſt Son ſhall not be youched, without the Sor 
of the whole blood, for the Warranty of the Father, 43 E: z. 30. fF 
Voucher 129.38 gez. 32. 

Before the Statute a man doth alien parcell of a Mannor ee 
the part of his Mother, rendr ing four ſhillings, the Heir of the patofti 


Father, ſhall have the rent, becauſe parcell of the Mannor, but the ei 
of the part of the Mother ſhall be vouched with him, 5 E£:2.:4vowry 207. 


31 E:3.voncher 88. Of xk of che Heir of the part of the Mather, fee 
7 E:3.06. 


_—y 


— 
— —— 


XVIII. Where the Tenant at ſal vouch of another thing which u 


not demanded. 


| ry «trum of a Rent, the Tenant ſhall vouch his Feoffor, 4s of L 
diſcharged, 12 R.2.C — vouc her 34. And ſee there, chatiti 
no Connterplea, that the Feoffor was not ſeiſed, diſcharged. | 
Entry in the Poſt, of Tenements in B. the Tenant faith, that R. 
enfeoffed B. who did enfeoff him of the Mannor of O whereof che Te ; 
ments demanded are parcell, and vouched hun, and good, and is 
good plza, that they are not parcell, 4 E: 3. tins Derly, Caunterf 


4 


25. 2 


Jom 


0 a Rent: charge, the Lenam zauaded Bouho did enſeoff him 
Ache land diſcharged, 20 H!8.Cownterples G3: 51 

o in a Formedon, 1 £:3.20: and ſeiſetboſ the land; good Counterplea. 
Bw a Writ ofBclail af Rent, 1 Ec 2. Cunterplen 13. 
UMolendinum in theidehts & ſolttzi the Tenant cannot vouch 
dd diſcharged,” becauſe it is a Service, 1:3 Er. veuc ber 1165. 
ifrhe Patentee of the King of Land, ſhall have Aid of the King in che 
eof Voucher; inan Aſſiſe brought of Common in the Land, 25 Af. 
AF the King 72, See the Book, that the Patent was, Epiſcopo & ſnc- 
aſwibss , And the Dean prayed Aid. Stouff Juſtice relyed upon it: Alſo 
be Patent was before the limitation in an Aſſiſe, and therefore challen- 
i Sa the better opinion of the Book is, that che Aid did not lye. 


6 


x. Where one may be vouc heul as Heire, and bound to Warrant 
©" another cauſe, and Where he l vou boa for one cauſe, 
' bound for another. 


———— 


* 


L Ewbo' is vouched as Heir may be well bounden by his own Deed, if 
11 e be not vouched as with in age, & So where upon the death of his 
ichee, his Heir is vouched, for in thefe caſes; the word (Heire) is 
: erialt, for in the firſt Baſtardy i is Counterplea, and in the laſt he ſhall 
t vouch him who is not Heir, 22 E:4. voucher 43. 16. H. 7.13. 

And he who is vouched generally ſhall be bound by his own Deed, and 

the Deed of his Anceſtor, 10 H: 7,23, 

the Heir be vouched within 4 e in Dower, and a Deed be ſhewed: 

4 tame be bound by another Deed, for that was ſhewed only to the 

md the Plea is nat to ſtay in that Action. So he that voncheth by 

Meral Deeds ſhall be bound by one, or by the Reverſion, 7 E:3.6. 48 E. 

348H 7.7.11H 4.20. 

But he who is driven for to ſhew cauſe, of the binding to the Deman- 
ti e bind the Vouchee for another cauſe, 11 H: 4. 2. 31 E: 3 

* a 17 E:2. 3 111. 7E: 3. $4: 


Jt 


3 


dof 
tt 
Het 
207- 
ſee 


, 


ch u We. La: 


„ # = * 


*. Where one hal be vexched' in the cnt of the Demandess. 


do 2111 10 « 


ner, thaHeir: of the husband was vouched in the; cuſtody of the 
mandant alone, and good, and he was not put to Rebutt, hecauſe 
rdian cannot endow her ſelf, if not by the Award of the Court: 
= Rebutter, becauſe ix may be that the Heir hath not any thing 
» which ſhall be declared upon the Voucher, 16 E: 3. voucher 
Had ch Youcker admitted good, 10 E: 3-26 che ber ſam- 
himſelf, 145 f 


Eeece 2 The 


764 Jauer. 

The Heir was vouthed- in the Wardſhip of the Demandant in Dowee, 
and of another, to whom the Father deviſed land, untill the age of the 
Heir, and holden a good cauſe of Voucher, 27 E: 3. 3. b 

See 7 R. 2. Dower 149. 22 E: 3. 3. where the Heir Dem: upon 
Voucher did preſently demand, what the Tenant had to bind himto War. 
ranty, c. And he ſhewed cauſe of Warranty by Eichange: And the 
Defendant ſaid, ſhe had nothing in the Wardſhip, upon whieh they were 
at iſſue, and ſhe recovered her Dower preſently, yet ſhe her ſelf was pat 
ty to the Iſſue. Wk N N 


— 
3 


un — —„ 


i 


6 


XXXI. ben one foal be vonched in the rurdſbip of the King, with « 


thers. 


W Here the Heir was vouched in the Wardſhip of the King and o- 
VV thers, The Demandant did aver that the King had nothing in the 
Wardſhip, and the Tenant was driven to anſwer to it: For Hil ſaid, 
that if it be true, the Voucher ſhould not ſtand againſt the others, but 
that he ſhould loſe that portion of the land for which he had y 
Qusære 21 E:3.53.and 105, Wn 
And ſee in that Book, that the Plea ſhall tay untill the King be adviſed, 
I E:3, 13. not in Dower, but 2 H.4. it it agreed by the Juſtices, that he 
ſhall not have the Voucher of the others, after the Procedendo, becauſe 
where the King is Guardian, it ſhall be intended Guardian of the whole 
land, and from the King the Heir shall ſue his Livery, &c. But ſee the 
contrary to that, 17 E:3.65.21 E:3.5.3- 26 E: 3.6. 1 
Where an Infant is vouched in the ward of the King, if aſter Proceden- 
do proces. be awarded again} the Infant, where the King hath granted 


the Wardship over before, the ſame is not good, for it ought to be & 
gainſt the Guardian who may loſe, and ſo the Infant shall have remedj WW 
by Mortdanceſtor, ifheloſe the land without cauſe, 46 E: 3. . 

Alſo the Infant (where the King hath granted the Wardship over) 
ſhall be vouched in the Wardſhip of the Grantee, not of the King, 1 E 
3.13. | 1 

And where he hath parcell of the lands in his own hands which is hot 
den in Socage, the proces ſhall be againſt the Guardian, and alſo againſt 
himſelf, 47 E:3:18. 

The Infant ſhall be vouched in the Wardſhip of the Grantee of the 
King, and he ſhall pray im Aid of the King, 48 F. 3. 5. 1 8.3:13- burke 
46 £:3.20\ That Proces ſnall be mide againſt the Grantee of the King, 
after Procedendo-upon a Voucher of the Heir in the Ward of the King: 
But 2zercifitbea Counter plea for the Demandant to ay; that the ww, © 
hath granted the Wardſhip over, where the Heir is vouched in his W 9 
ſhip;z H. 6. 17. Foucher .. 0 1 

Note where the Infant is vouched in the Wardſhip of the King in L 4 


, the Tenant cannot alledge upon the Procedendo, that he hath a War- 
entry over, and ſo ſhall loſe the anſwer which his Guardian might well 
ue, if he were vouched in the Wardſhip of a common perſon, 5 E. 3. 4. 
"Yut ex aſſenſu par tium, day was given to the Infant to appear, and to ſue 

to.the King. | . A, 

Ihree Parceners Vouches, two in the Wardſhip of the King, one of full 
age, andthe other dead, her husband Tenant by the Curteſie, yet he had 

tendred in value before for his proportion, 26 E:3.5. | 


—— — ä — — * —_ — 


— 


XXXII. Where 4 man ſhell be vouched in the Ward of divers 


ranger perſons to the Writ, whereof the Queen. 
; 0» Dower, the Tenant did vouch two Sons, (s) the eldeſt,” whoſe body 
the E. in the Wardſhip of T. Guardian in Fact, and part of the lands in 
ud, W the Wardſhip of the Pemandant for Nurture, and p. in the Wardſhip 
bur W of S. Guardian in Knights: ſervice, and the youngeſt in the Wardſhip of 
ed, W the Demandant for Nurture, for Land Borough Engliſh, 15 E. 3. Vou- 
| ther 2.2. 
ed, The Heir was vouched as of full age for parcel], and for part of his 
he W Land in the Wardſhip of T. and other part in the Wardſhip of F. 48 E. 3. 
uſe W 5; for an Infant ſhall be vouched as of full age, for the land not in Ward, 
ole MW for it is no plea to ſay, that he is within age, if he do not further ſay, and 
the W in Ward, and the proces ſhall be well made againſt himſelf: for where 
the Infant is vouched in Dower, or in Wardſhip for a Socage Tenure, 

en- W the Voucher and Proces ſhall be alwaies againſt himſelf, as of full age, 50- 
ted E:3.:5. 33 E.3.31.25 E:3. 16. 
 & See 17 E:3.59. The Heir vouched in the Wardſhip of the King, Queen, 
edy ad others in Dower, and 14 F: 3. Voucher 110. The Heir vouched in the 

EB Ward of the Queen and others; And if one of the Guardians dieth, the 
er) Voucher ſhall abate, and the Tenant ſhall revouch in the Wardſhip of 
LEW theothers, and the Executors of him that is dead, 22 E: 3. 3. Where one 


was returned dead at the Sequater, and the Proces not ſerved againſt the 


ed, H. 5 E. 3. Voucher 179. The Heir vouched in the wardſhip of H. Pri- 


done, if the Prior had been named by his proper name of Baptiſme. 
ud 5 E.: 3. 6. One Guardian was returned dead, yet the other ſhall 


ing: 


5 J b 
Y TY 5 

5 1 
= 


\'ofthe dead, and others. 3 
The Infant yonched in ward was returned dead at the Segaatur, and- 
the guardian did not appear, yet the Demandant could not have ſei- 
ans for now he is not guardian of the Inſant, hut the voucher ended, 22 
9:20. 


el 


others, the Demandant could not have Seiſin, but Revoucher was award- 
or, and others, at the Sequatur, the Prior was returned dead, the 
Tenant was ſuffered to revouch the Heir, &c. which he ſhould: not have 


wer for his part, 48 E:3.5. 5 E: 3. the Voucher againſt Executors 


Where - 
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Joncher. 
Where the heir hath land bolden in Knights ſervice. & elſo land holde 


in ſocage, if the guardian in focage; or the heir himſelf be not vouched 
with the Guardian in Knights fervice, the Voucher ſhallabue; ſor no 


Land in Knights ſer vice ſhall be rendred in value. if he hath ſufficent hol- 


den in Socage: Allo voucher ſhall abate by omiſſion of any oftheGuar: 
dians in Knights: ſervice, for the equality of the loſs, alſo if they bet 
named, yet the Voucher is not good by the leaving out of the Guardian m 
ſocage in Dower, 25 E. 3. 16. 27 C. 3.3. ne! 

Voucher of the heir in the wardſhip of diverſe, where one hath no. 
thing in the Wardſhip,ſhall not hurt; but upon the matter averred, when 
he makes default, the other ſhall anſwer, achough he hath the Wardſhip 
of the body, and none of the Land; but che leaving out of one wha hath 
any thing in the land ſhall abate the whole Voucher, by Herle, 8 E.z.15, 
31 E. I. Vencher, 284. 

See 7 E. 3. 3. That he who hath nothing but the body in wardſhi 
be vouched, and ſhall pl: ad in bar, be he guardian in right or in fa, by 
where the Guardian in fact doth appear, and the other not, proech ſhalbt 
continued againſt him, and the other (hail anſwer alone. 1 

The Guardian ple ded, that the heir had but tail upon a voucher, 8 
Eaw. 3 63. 

The heir vouched in the war? ſhip of the Aſſignee who had but it will, 
becauſe the poſſeſſion was in the King, 4 © 2. | 

If the Guardian plead that the demandant hath accepted parcellin the 
ſame Town, it is a good plea to the Writ, 5 £,3.196. v4.18 E. 2. vouch» 
er 23t. 

The wife of the Tenant brought Dower againſt the FeoFe? of herhus 
band, he ſhall not youch the Lord paramount, who hath the Wardſhip 
of the heir for cauſe of wareſhip of the meſne, but ſhail vouch the 
Meſnein ward, as Guardian, 4 Edw. 2 247. 

Where there are two Joynt Lords,of neceſſity both muſt be vouched, 
but the husband alone may be vouched where be hath nothing but in the 


right of his wife, 30 E. 1. 299. 30 E I. voncher 284. 
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XXXIII. where the vonchee may enter into the Warranty Gra- 
tis, without proceſs, and n here he may counterplead the binding 
alt hough he enter Gratis into the Warranty. 7 


O was vouched as within age, and at iſſue of vbat age be was, and 
Obe appeared upon proceſs to be inſpected, and adjudged of full age. 
now it is in his election if he will enter into the warranty without pro- 
ceſs, 15 H. G. voncher 34. and 45 E. 3. 23. but ſee 13 E. 3. poxcher 11 8. 
where the vouchee was not ſuffered to enter into the warranty untill he 
was of age. 


The 


Ide husband and wife vouchees, the wife entred into the Warranty 
mau, upon the default of the husband, 38 E. 3. 11. 7 
Wbere two are vouched joyntly, the one ſhall not enter into the war- 
naty wi: hour the other, untill proceſs be ended againſt him, and then he 
may enter Gratis, per Idem dies, otherwiſe it is of a ſeverall voucher, and 
where the heir is vouched in the wardſhip of many, for that is as a ſeveral 
wacher, 4B E:35. © | | 
F Leſſce for life prayeth in #id of him inthe Reverſion, who appear- 

ah but will not joyn wich him,for which the Leſſee voucheth him, and 
enters into the warranty Gratis, and was received, 32 Eaw.3.vouch-- 

199. 

A voucher counterpleaded, was granted at another day, but the Vou- 

chee was not ſufferrd to enter into the Warranty Gratis, becauſe it was 

wr at the firſt day 29 E. 3. voncher 121. 

The plea was ſent into the Common pleas for a forrain voucher in L. 
and the vouchee could not enter Gratis into the warranty at th: firſt day 5 
inthe Common pleas, becauſe that was not the firſt day, 22 E. 3. 3. 

The Heir of the husband vouched in Dower , received to enter into 

the Warranty Gratis, where the Sheriff had returned that he had nothing 
xc. and rendied Dower, 20 E. 3: vo cher 126. 
At the Sequatzsr, &c. although that the Writ was not returned, the 
ronchee may well enter into the Warranty Gratit, and that by Attor- 
ney, 21 E 3 4. and 7. 2 E. 3. 13. 13 E. 3. voncher 74 3 E. 3. Itin Not. vou- 
cher 2c0 here at the Summons returned, the husband, wife, and ſon of 
the wife, vouchees, did enter into the warranty by their Attorney Gratis, 
and vouched over. 

So he may enter into the Warranty gratis, although the Writ be not 
returned 5 E. 3. Itin Bedford 197. ä 

In Aſſiſe the vouchee alwayes enters into warranty gratis, for no pro- 
ceſs ſhall be againſt him, 3 E. 5. voscher 199. 26 H. 20. and that ſhall be 

alwayes ar the fiſt day, not after, 20 E: 3: Gar: 84. 4 E:3.(onnterplea of 
warranty 8. 18 E 3.veacher 230. 

The fi ſt proceſs was not executed nor returned, the ſecond was :etur- 
ned Tarde, then the Tenant had proceſs at his perill and upon that Ni- 
bil being returned, the Vouchee would not enter into the Warranty gr4- 
tts, but the Demsndant recovered preſently, and not the Tenant over, 
19 E.2:voucher, 234. | 

dee 5 Ed 2. vencher 256, At the firſt proceſs, the vonehee may welben- 
Fatis into the Warranty, but upon the other proceſs not executed, and 
A Tarde, or Nihil returned, he ſhall not enter into the Warranty untill 
at the Sc gut ur, 48 E. 3. 1. 


XXXIX. Where: 
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XXXIV. Where one ſhall wot vouch without ciuſ#of bed touches. 
and what cauſe ſhall be ſuſſicient, and where it it not mates 


riall. 


Fry > | WB. 


Uris utrum againſt a woman, ſhe ſaid , that (he had but for life, the 

Reverſion to the two heirs of her husband in Gavelkind , and youche, 
them, and good, without cauſe , where they were ſons of the husband, 
yet ſhe ſhould not have vouched the husband without cauſe ſhewed , 13 
E: z. voucher. 2. becauſe the husband is party to the Writ; 13 C. 3. voncher 
17. 2nd 119. 31 E. 3. voncher 25. where ſhee was received upon the de. 
fault of the husband, 14 E. 3. voucher log. 5 C. 3. 174. | 

He who voucheth himſelf co ſave the taile, ſhall ſhew. cauſe, 18 E,z, 
and 8 2. 40 E. 3.2. | 

One parcener after Aid prayer of her ſiſter, vouched her ſelfe and her 
ſiſter to ſave the tail, and ſhewed cauſe, 11 E. 3. voncher 41. 14 E.231.6 
41 f. 3. voucher 69. 50 E. 3. 2. and 32 E, 3. voucher 96. and 100, So where 
he voucheth himſelf to have a joynt eſtate, as Aſſignee, 19 E: 3. duc 
122. 25 C. 3. vousher 144. and 7 E:3:61: voucher 153. 

One parcener may vouch another after cauſe ſhewed, for he may haye 
warranty from her, as by Releaſe, ſo ſuch voucher doth import _ 
cauſe by Common intendmenr, 18 F. 3. voucher 6. 5 

Tenant by Receit, vouched the Leſſee for life, and was driven toſhew 
cauſe, 18 E:3: 30. 1 

See 31 E. 3. voucher 26, contrary in that caſe, but there it was ſaid,ifthe 
Long had vouched him in the Reverſion, he ſhall not revouch him ſans 
cauſe. 

In a 20d ei deforceat, the plaintiff may well vouch without cauſe, and 
it is no Counterplea to diſprove the title of the vouchee in Reverfſion, #5 
that he hath releaſed after the Recovery, 9 E 3.22, 

Ina Writ of Ward, the Tenant ſhall not vouch without cauſe., be- 4 
.eauſe but a chatcell, 9 E.3. 61. But hee need not ſhew the Deed of the 


grant, &c.46 E:3 25: 25 E.3.3. See 12 R. 2 Counterplea of vaucher 35. 
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good matter,, and it is not materiall if the Deed hath not warranty, 3! 
E. 3. voucher 2.4; 12 E. z. voucher 27: 30E.3.6. a good caſe, and there 

the vouchee could not have advantage of ic, that the Deed did not com- 
prehend the warranty. 


In Dower, an infant ſhall not be voucked without cauſe, and that ſhall 
be without a Deed of the Anceſtor ſhewed, 31 E:3.vowcber 24. 19 E. 2. | 
voucher 223: 50 E 3 25. 8 8 
One parc ener prayed in ayd of another, and upon her Default von- 
ched a ſtranger, who vouched that parcener who did not appear; & did naue 
ſhew cauſe, Forteſ. Where the D*mandant cannot have the ordinary coun }f | 


terplea, it behooreth that he ſhew canſe, as ifone Demandant is ſevered, FF 1 
an 


* I» WW. 


| 


Voucher. 
and the Tenant voucheth him, or the vouc hee youch over, and he vouch 
the Tenant, 20 H.6.2. | | 

© Precipe againſt four, where two voueh, the other two ought to ſhew 
auſe,by the opinion, 3 1 H.6.voxcber 48. 26 E, 3. voucher 304. and ſo al- 
eyes when a party to the Writ is vouched, See 12 H. 4. 20. 43 E. 3.7. 18 
E3. 51. | 

104 the cauſe is traverſable, 11 H. 4. 19.8. E 3.61. and 13 E. 3. 40 E. 

14. & 23. | 
: But if — Tenant makes default after default, and now taking the en- 
tierty upon him, he may vouch without ſhewing cauſe, 11 H. 4 19. 8. E. 3. 
$, ſo where one diſclaimes, and the other takes upon him the entierty, 8 
£3-7.. and 21 E:3333. ſo where the Writ is againſt two by ſeverall Fre- 

4, FE.3. 
Foe : — received for the Default of her husband, and ſhall not 
youch him without cauſe,” 43 E. 3.7. 

If the eldeſt brother vouch himſelf and his youngeſt brother, & c. or 
his Co- heir in Gavelkind, be ſhall ſhew cauſe, 40 E. 3. 22 E. 3. 10. 13 Ed. 
4, voucher 113. So where he voucheth himſelf and a ſtranger, 27 Edw 3. 
unc her 146. 26 E.3.304 29 Ed. 3.310. 
lu a Precipe againſt two, they ſhall not vouch ſeverally without cauſe 
ſhewed, 42 E. 3-12 H.7.2. 8 | 

A woman received upon Default of her husband, vonched a ſtranger, 
he ſhall not vouch the husband without cauſe, no more then the Wife 
her ſelf, no more then he ſhould be, if the busb@ad and wife had been 
firſt youched, 43 E. 3.44, 2 E. z. voucher 146. 


He who voucheth two heirs of one for the poſſeſſion, the other as heir 


— Common Law, he ought to ſhew cauſe, 43 E. 3. 3 E. 3. Yoacher, 
183. 


. Where the vouchee doth revouch the Tengnt,or any who hath vquched 
bim before, he ought to ſhew cauſe for that 44 E. 3. 16. 16 E. 3.vor- 


cher 87. 17 £.3. 32 E 3 95. 7 E.3. 4 E:. 146. 
Precipe againſt husband and wife, he diſclaimed for his wife, and after 
youched him, ſhe was driven to ſhew cauſe for the eſtate made for the co - 
yerture, 32 E. 3. voncher 102, | | 
A woman Receiver ſhall vouch her ſelf aud her husband without cauſe 
3E.3.4. 201 5'E:3. 181.15 Afſ. 204, , 
i The husbend ſhall not vouch himſelfe and his wife without cauſe. 4 
3.2. 
* Tenant vouched the husband and wife without cauſe, 29 E.;. von- 
141. 
la eſcheat, The Tenant vouched himſelf his wife, and another woman 
u beirs of T. and had the voucher without caſe, 18 E 2: vencber 229. 26 
4.3. 304. and 29 E.3.3.voxchey 300, who were vouched as heirs. 
"A Precipe againſt husband, wife, and a third perſon , the husband and 
we diſclaimed, the third vouched them without cauſe ſhewed, 29 Edw. 
Jie. Fffff Precipe 
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Voucher. | 


P+acipe againſt B. and others, the others vouch B. who being pr 
entred into the warranty, and no cauſe ſhewed, the writ was by bre 
Præcipes, 18 C5: 3. voncher 280. , | * 

The Prayee in Aid cannot vouch himſelf, and another withour cauſe 
ſhewed,29 E:3.voacher 308.26 E:3.304. 29 E. 3. 3 10. 
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XXXV. What ſhall be ſaid a good Canſe, and what a good Coun. 
terplea to the Canſe, hat not, what to binding, 


Ne Iſſue in tail ſhall not youch himſelf for to fave the tail for a Rever- 
fion deſcended and holden no cauſe, becauſe he may have the war- 
ranty paramount, &c.18 B:3. | 
The one Parcener upon the default of the. dther prayed in Aid, and 
was received upon the default of her husband, did vouch her ſelf and the 
other Siſter for to ſave the Tail given by the common Anceſtor unto the 
husband and her, and was received, t i E:3.Foncher 1 ws: 

One vouched himſelfro ſave the tail given him in the Remainder, by 
the render of B. to whom 7. levied a Fine, and good; And it is no Coun- 
terplea, that 7. had nothing, 41 E:3. See there, the Demandant may well 
fay, that Partes nihil habuerunt, &Ʒ, ſo that J. did not enfeoff, & 40 E. 
3-22. but ſhall not ſay, that the Tengnt had Fee in poſſeſſion, fot that is 
to the binding, Yourher 70. | 236] 

Alſo the cauſe alledged, as a Fine, or Feoffment, ſhall not be Counter- 
pleaded, becauſe it hath not an expreſſe warranty, &c. 50 E: 3. Yuwther 
78.14 E:3:199.31 E. 3. Vonc ber 23.13 E.3. 119. 

He to whom the Remainder is given in tail, upon a Render in a Fine, 
ſhall vouch himſelf to fave it, although he be not Heir of him who ten- 
ders the land: but it ſhall be a good plea, that the particular Tenant had 
nothing of the Gift or Feoffment of him who is ſuppoſed to render the 
land, for that is to the cauſe : but he ſhould not have had the Averment 
that he who rendted had not any thing of the Gift of him who acknow- 
ledged the Fine, becauſe the Fine is executed, 41 E:3. Voucher 69. 32 Etz. 
96; and 14 E. 3. 109. and 13 E. 3. 17, N 

But it was granted, 32 E: 3. Voucher 69, That where the Tenant doth 
vouch himſelf, the Demandant is in the place of the Vouchee to counter- 
ple ad the warranty. 

The Husband having a warranty to him and his wife in tail, diſcontinu- 
ed for life, and was received upon a default of the Tenant, and vouc 
himſelf to fave the joynt Eſtate, and holden a good Counterplea to ſay, 
that he is in of another Eſtate, ig E: 3. 122.41 k: 3.70, 

It is no Counterplea where he in the Remainder voucheth himſelf, to 
fay, that the warranty is onely to the Tenant ſor life, 25 E: 3. Voucber 


1445. A011 H.. 4. Leſſee 
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Voucher, 

Leſſee for life ſnall not vouch himſelf co ſave the Remainder , nor to 
his own eſtate,7 £:3.353. 

' Tenant by Reſceit voucheth the Leſſee who enfeoffed him fir ſt, it isa 

Counterplea that he hath nothing of his Feoffment, 18 E: 3, You- 


3 received vouched her husband as Aſſignee of T. to hom the 
hasband levied a Fine, and yet rendred, & c. in Fee 13 E: 3. Voucher 17. 
The Tenant vouched himſelf and the younger Brother, &c. alledging the 
feoffment of his Father, it is a good Counterplea, that he did re- enfeoff 
he Father, and the younger Brother, and to the heirs of the Father, and 
thathe himſelſ is heir, ſoche warranty is extinct, 40 E:3.14. 
hut where he hath by Feoſſment, &c. VVarranty extinct by diſcent of 
lle Reverſion, is no Counterplea, nor where he is in by Feoffmene, 41 E. 


eee the husband and wife are vouched for cauſe, as for their Feoff- 
2. it is not ſufficient ao traverſe the Feoffment of the wife, but of them 
Mäh, 43 E: 356g. | i 2 
Entry into the VVarravty generally is no Eſtoppell to revouch the Te- 
unt for cauſe, 7 E: 3. I 53. | 

The husband voucherk his wife for Feoffment before the Coverture, it 
za good Caunterplea, that he did not enfeoff before the Coverture, 32 
E:3.202. ſee 13. Aſſig. | 

Ina writof ward the Defendant vouched by a Deed, the Plaintif.ſhall 
not have anſwer to the Deed, becauſe the Defendant may bind himſelf by 
mother Deed, 30 E:3. 103. 
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XXXVI. here one may enter into the Warrgntit ſaying his Action, er 
Rent, or Entry. © | | be 


T Ecant in tail diſcontigneth with warranty and dieth, the Feoffee vou- 
A ©heth the Iſſue, he was forced to enter into the warranty, and ſaved 
his Aion of Formeden by Proteſtation, 7 E:3: 45. 11 HA. 44. 8. E. 3. the 
Guardian pleaded that matter, and could net be admitted to the Plea be- 
bore his entry into the warranty, 5 E: 3.15. | 

$0 of an Action of Fee-ſimple, as that the Anceſtor dieth ſeiſed, and 
Menant abated : So ſaving, bis Action of Mortdanceſter , &:c. for in 
£.in value, but 
3, J opcber 176. 
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Voucher. 
ſuit infra atatem of the Alienation of his Anceſtor, the proteſtation was 
not ent ted, for his Action ſhall be ſaved, without ſuch ſpeciall entry of it 
14 E:3 Voucher 226. LY, 

The husband having caufe of Aſſiſe, or writ of entry being vouched 
with his wife, by the binding of the wife, entreth generally into the. War- 
ranty : Now he ſhall be barred of his Action during the life of his Wife 
but not after, 13 E 3. Garr. 3 6. e 

See 50 E:3.12, Where a man cannot enter into the Warranty, ſavi 
the Action of Fee, where Fee is demanded; but he may wel, where Freeholf 
or Tail is demanded:And fee 6 E: 3. 11. That a general entry into the War. 
ranty, confirming the eſtate of the Tenant who maketh Defeaſance as for 
a Condition broken, for which he would not enter, but ſuffered the De. 
mandant to recover, 2were, if he might have entred into the Warran 
faving his Action, or re-enter, for nothing is ſpoken of that there, 6 E:3. 
11. ſee 12 E: 2. Voucher 264. 31 E: 3. Voucher 285. 

Where Leſſee for life voucheth him in the Reverſion, he may well enter 
into Warranty, ſaving, & c. a hundred ſhillings of Rent, and if he doth 
not ſo, he may loſe it upon the rendring in value, 2 E. 2. Voncher 268, 
12 E.: z. Voucher 264. - 
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XXXVII. where the Vouchee ought to enter ſpecialh in the Warranty, for 


the loſſe that may be to him. 


8 where the Vouchee entreth into the warranty generally,and 
loſeth, yet he ſhall not render in value, but according to the eſtate 


which the Tenant looſeth, for he need de no more but to bar the deman- 
dant, 38 E: 3. 16.7 E: 3.41 E. 3. 7. 40. 4.43 E: 37. 44 E: 3. 39. 16 B. 3. 
Voucher 87. acc. 1 

But if a ſtranger releaſe to my Tenant for life in Fee, with warranty, 
and he vouch him, and he entreth ſimply into the waranty, he ſhall render 
a Fee in value; otherwiſe it is of a ſpeciall entry, c. 16 E:; Voucher 87. 
by Green. But ſee 38 E:3.21. that he ſhall not render but for life, if the 
Tenant do not bind himſelf ſpecially in Fee, and hath the fame entred 
ſpecially. f 

If the Vouchee demand what he bath to bind him to warranty: And the 
Tenant bind himſelf as of Fee, whereas he hath an eſtate but for life: Now 
upon a N entry into the warranty, the Vouchee ſhall render fee in 
value, by Herle, 8 E:3. 70. Is | | 

But fee 17 E: 3.62. That notwithſtanding ſuch generall entry upon 
ſach binding alledged, yet if the Tenant alledge it upon a ſpecialty, which 
in truth doth comprehend a warranty, but according to the eſtate, the 
Youchee ſhall not warrant more, by ally. 2 

In a Precips of twenty acres, the Tenant ſaith, that the whole land in 


Voucher. 773 
as demand is but ten acres, and of that vouch, as of the whole demanded, 
it, 14 oportet) the Vouchee ſhall be ſummoned to warrant the land deman- 
and if he warrant all, it is good, and if he extort warranty of parcell, 
ed te Demandant ſhall have Seiſin of that parc, with an entry of his chal- 
ir- BK lenge upon the Voucher, 19 E. 3. voucher 129. But fee, 17 E: 3. 62.- That 
fe upon ſuch Voucher, where the Vouchee enters generally, he ſhall not 
render in value, but according to that which he is — to warranty, and 
dot according to the demand, if not upon demand, that he is in of the 
f whole Cc. the Tenant alledge a binding in the whole, without ſhewing a 
r- MW Deed, that he hath warranted but parcel! of it. 4. | 
or See 5 E:3.7. where generall Voucher in a Precipe of twenty acres, the 
e Vouchee after a generall entry into the warranty, may ſay, that the whole 
ty demand is but ten acres, and of that plead in Bar : And he need not pray 
z. in Aid to be diſcharged of the reſidue, but the Demandant ought to pray 
deiſin of the reſidue, by Stone, 17 C: 3. 62. Willy agrees there, that the 
er Vouchee ſhall not render more in value by his generall entry into the war- 
th ranty , then the Tenant loſt, by Scbard, 17 E. z. 63. 
;. Rich. then faith, If the Tenant upon the Demand, &c alledge a bind- 
ing which is but to parcell, and the Demandant challenge, or except againſt 
it, yet if he plead over, and doth not demur untill it be adjudged, that he 
ought to be quit of that parcell, he ſhall render in value according to the 
| demand, vi. If the Proteſtation ſhall help him, when there is not a Deed 
r WF proving that he was bound but to warrant parcell. 
VVhere in a Præcipe of Land in five Towns , the Tenant vouched and 
shewed that he was bound but in four Towns, &c. A generall entry, &c. 
d WM sball not bind the Vouchee but for the Lands in the four Towns: But 
e Newton ſaith, That this shall be a good Counterplea to the binding, 22 H. 
n- W 6.13. But this is but for the Land in the fifth Town, by Herle, 7 E. 3.6. 
3, But if the Tenant in that caſe vouch generally, and ſheweth a Deed u 
on the Voucher (as where he voucheth an Infant in Dower) and the 
y, MW Deed ſpeaks only of four Towns, the Demandant may have Seiſin of the 
er land in the fifth Town, by Herle,7 f. 3. 6. = | 
7. And ſee 10 E:3.12. Where in a Writ of eight pounds, the Tenant faith, 
he that the whole demand is but of three pounds ten ſhillings, and voucheth: 
ed no the Vouchee ſhall render in value but three pounds ten ſhillings, al- 
though he enter generally into the Warranty, and although the Deman- 
he ¶ daat declare againſt him of eight pounds: but the Demandant ſhall reco- 
w IF ver the whole demand againſt the Tenant, if in truth it be ſo much, and 
in i in truth it be not, yet he ſhall recover the three pounds ten ſhillings, 
ſot that is acknowledged by the Tenant. | | 
And if the Tenant vouch of the whole, and the Vouchee is to traverſe 
c part with him, and will not enter as to that part, the Demandant ſhall rer. | - 
«cover, that part preſently;10 E:3,12. | 
Upon generall entry into the Warranty, land which he hath not but for 
life, or in tail, and that. by diſcent, ſhall be put in value, 7 E:2. Dower — 


11+ 


Voucher, 


Alfo he who entreth generally into the Warranty, ſhall render accord. 
ing to the value ofthe land, as it now is, not as it was at the Feoffment 
made, 19 H: 6. 36. and 61. And therefore the value as it was at the time of 
the Feoffment was entred by way of proteſtation, 2 E: 3. Voucher 190. 
and 91 E. 3. Voucher 288. : 

And therefore where the Grantor of a Wardſhip of the value of twen. 

ry pounds per annum, which by a later diſcent of the land, is now of the yg, 
lue of a hundre d pounds per annum, entred into the warranty, without the 
proteſtation, he was driven to render the hundred pounds in value: but 
otherwiſe it is where the value is increaſed after the Judgment, for there 
he need not take proteſtation, that at the time of the entry, c. ſo no le. 
fault is in him, 30 E:3 3 E.3. Recovery in value 1.8. 

Dower of the third part of a Mannor, the Heire of the husband vouch» 
ed, rendred the Demand, and for ſo much ſhall be vouched according to 
the demand, although the warranty was but of one houſe, becauſe be en- 
tred generally, and took no proteſtation that the Deed did not emen 
to the whole, &. 16 E: 3 S oncher 61. I 

Note, the Vouchee upon the entry into the warranty may well make 
proteſtation, ſaving his entry for a Condition broken, & c. or ſaving the 
Morgage, & c. otherwiſe he render Fee undlefeiſable, c. v2 E:. Has 
cher 265. 31 E:3. Voucher 285. So he may do ſaving his Rent-charge, 73 
E: 2:Youcher 264. 


—— 
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XXXVIIl. Where 4 man ſhall vouch , or rebutt by Warranty 
whiah commenceth by Diſſeifin. 


Ather and Son Joynt-tenants, the Father maketh a Feoffment of the 
whole with warranty, and dieth, it commenceth by Diſſeiſin for a 
Moyety, and is good for the other Moyety, 22 H:6.5 1.13 E:3.Garr. 24, 
25. 19 E:; Garr.38. | 

The Grandfather Leſſee for years, makes a Feoffment with warran 
this is by Diſſeiſin: but if he had a Freeholder for life, the Feoffee ſho 
vouch, 33 E:3. Gar. 1 3. vi. 16 Er;.Gar.20,21.vi.31 B:3.Gar.18.22H;6.51. 

The Father Joynt-tenant alieneth, the Son is put to his Action for the 

ef was to the Father and Son, and to the Heirs of the ho- 
dy of the Father. emen 

If my Father who diſſeiſeth me, or is my Leſſee at will, mäketh à Fe- 

offment with warranty, it is by Diſfeifin,q6 E: 3. 21. 31 E: 3. Carr. 48. 

Other wife it is where the Father diſſeiſeth a ſtranger, or being the Leſſee 

at will of a ſtranger, makerh a Feoffment, c that ſhall bind the Heir, 34 

Etz. Coumterplea of warranty 2. But if my Father giveth land in tail, an 

my Uncle doth difſeife the Donee, and makes a Feoffment with.warra 1 

I | #7 Bikes g an 


ks 


Voucher. 


and the Donee dieth without iſſue: Now in a Formedon in the Reverter, 


Hall not be barred by this warranty, yet the Diſſeiſin was done to a 


franger, &c. 31 E:3. Gar.28, 


— 


— — — 


XXXIX. Where one ſhall be bound to / Varraniy, without cauſe of 
VVarranty, and nhere a man ſhall be bound by a VVarranty, 
to which he is 4 ſtranger. 


TE who gives Lands in Frankalmoign, and his Heirs ſhall be bound for 
ever to warranty, during the eſtate, 7 E: a. Gar. 7. ſee 4 E:3. 19.and 


36:2, 
The ſame Law of a Tenure by Homage Anceſtrell, after the Homage 


| tecited, and during the continuance of the eſtate in the blood, c. t. E.r. 


bar. go. But it is there ſaid, that the Lord and his Heirs who alien, the Lord 
fall yet be bound to warranty, Qgod quare. 
The ſame Law of Exchanges, but here the Heir ſhall not be bound to 
warranty, if he hath not the land in Exchange in poſſeſſion, 22 E:3. 3. 
Ibe ſame Law of the word, Peas, in the Deed of Feoffment, where a 
ſeigniory is reſerved, the Heir ſhall be alſo bound to warranty, and that 
acainſt the Aſſignee of the Tenant for the poſſibility of the Eſebeat, &c. 
1 E:ʒ. Gar 92. Voucher 258. there was the word Acquietary, & defer- 
lere; but the ſame are no words of warranty, 6 C: 2. Voucher 2.58. 
If a man grant to me, that he will render to me in value if I loſe, &c. 
the ſame is but a Covenant, and I ſhall not vouchjby it, 39 E: 3. Aid of the 
King 52. AS | 
He who granteth a ward by Deas, ſhall be youched, but not his Heirs, 
nor Executors in a writ of ward, 3 F: 2. Voucher 222. 12 E: 2. Voucher 27. 
$ E;3.voucher 60. 
The husband ſhall not vouch in a writ of ward, where the wardſhip 
mas granted to the wife then ſole, by the word Dedi, becauſe he is Aſſig- 
2 who ſhall not vouch by that word, quære of the husband, 29 E:3. von- 
312. 
But ſee 30 E:3. 6. Recovery in value 1. where the Heir of the husband 
or any Aſſignee in Fact, or in Law, ſnall vouch by Dedi, but the Heir in ex- 
ecution ſhall not be youched, but where a Rent is reſerved, &c. 28 Af: 
39-25 4.8.2 H:. 8. | | 
Ifa Feoffment be made rendring Rent and Service, and the Feoffee alie- 
neth to hold of the Lord, and rendring Rent to him, this Feoffee may 
well vouch the firſt Feoffor as Aſſignee by word, without clauſe of war- 
rnty,13 E: 3. voucher 119. 
If two make a Feoffment by Dedi, and one dieth, his Heir ſhall not be 
Jouched, but the Survivor only, for Dedi ſhall not bind the Heir with- - 
Ut Rent, or Service reſerved, or expreſſe clauſe of warranty, 29 E 2 6. 
| | e 
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Voucher. 


XL. VVhere a man ſball bevouched and bound to PVarrantyby 
reaſon of a Re verſion. 


for the Reverſion deſcended, without clauſe of warranty, 3 1 E. 3. Car. 


* in Frank- marriage ſhall vouch or rebut the Donor or his heirs | 
2 


"The Heir was vouched by the Leſſee for life of his Anceſtor, and it was 
holden that he ſhould be bounden to warranty, if he do not diſclaim in 
the Reverſion, although the Leaſe was without Deed, and no Rent reſer- 
ved, 14 E: . warranty 32. | | 

As to the Deed, ſee 6 E: 2.11. where the Heir was driven to enter into 
the warranty, if he wouid not diſclaim, but there a Rent was reſerved. 

Of the Diſclaimer of him who is vouched for a Reverſion, ſee 40 E. z. 
27. That it ſhall not be ſuffered where a Rent is reſerved : And ſee 20 H, 
6.25. where the Leſſor himſelf ſhall not diſclaim, where he is vouched for 
the Reverſion, but his Heir, or Grantee, &c. although it be by Fine, &c. 
may well diſclaim: yet it is holden, 17 E:3. 39. that the Leſſor himſelf 
may well diſclaim, if not in Dower,&c.7 E:3.5 E: 2. voucher 249, 

Tenant for life with warranty, yet he ſhall vouch the Grantee of the 
Leſſor for the Reverſion. 20 E:3.Connterplea of warranty 7, 

The Heir was vouched for theReverſion of a penny of the Rent, and 
for the Rent by a Deed, 7 E. 3. 6. vi. 5 E: 3. voucher 184. ſee 6H.7.2; 
where the Leſſor himſelf ſhall not be bound for a bare Reverſion. with- 
out the word Deas, or a Rent reſerved: See contrary, to H:7. 10. and ad- 
mitted, 7 :3. 43. | 

Tenant by the Curteſie may vouch him in the Reverſion, but ſhall re- 
cover nothing in value, 14 H:6,25.ſee there, Tenant for life ſhal not vouch 
him'in the Remainder. | | 

Of the Voucher of Tenant by the Curteſie, ſee 14 H:3. voucher 275. 

In Dower the Tenant vouched the Heir of the husband, for the Rever- 
fion, and good, 8 E:3.7. 

- Tenant for life vouched him in the Reverſion, without ſaying of whoſe 
Leaſe, &c. 10 E:3, | 

The Heir was youched for a Reverfion where a Rent was reſerved 
without Deed,s E. 3.11, 

The Leſſor was vouched for a bare Reverſion, 6 E: 3. 46. 
The Reverſion with Services ſhall bind the Heir to warranty without a 


Deed, 11 E: z. voucher 261. 


Tenant in Dower ſhall alwaies vouch for cauſe of the Reverſion, 29 E: 
3.vouckey 309. ſee 15 H;3.vouchey 276. 


A Vicar Leſſor was youched, and prayed in aid, E: 3, 8. and 30. 
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ALL Vybere a man fails of binding againſt hit Fuuchet , and 
where of part of it. | 


3.7 Here the husband and wife are vouched. and bounden by theit 


Deed before Coverture, the husband ſhall only warrant the 

und, and the wife ſhall be diſcharged ; ſo he hath not failed of the whole, 
E: 3.20 E: 3. voucher 130 

He who voucheth two as Heirs, and when they appear, he confeſſeth 
that one of them is not Heir, or he voucheth one as Heir, and faith, that 
e bath a Co- heir not named: Or if upon the Voucher of two he confeſ- 
{h that he hath releaſed to one of them: in theſe caſes he hath failed of 
whole warranty: But where the one Vouchee is not ſummoned, he 
2 as to a Moyety, and ſhall have warranty againſt the other who 
not appear for the other Moyety, 45 E:3. 23. 
See where upon the default of the one le ſhall have the whole warranty 


quoſt che other by averment, that he who appeareth not hath nothing, 


32 where he hath colour to vouch both, although that one extort 
the Warranty, he ſhall have the whole againſt the other: As where he 
wucheth the Survivor of the Feoffors, and the Heir of the other by De- 
4.39 E.3-26. Otherwiſe it is, where he hath no colour againſt the one. 
And if the Lord vouch, and hath binding but for parcell of the land in 
mand, be hath failed bur of parcel, and of that the Demandant ought 
o pray Seiſin, 10 E: 3. and 17 E:3.63, | i 

do where the binding is not in ſo many Towns, as in the demand, 7 E- 
16. 19 E:. Vouc her 123. 22 H: 6.6. 

Precipe of a houſe and fix acres; &c. the Tenant vouched,and ti e Deed 
binding to warranty was but of'a houſe: cum pertimentiis, yet it was 
wod for the whole, 4 E: 2. voucher 244.12 E: z. vouc her 264. 

Two Joynt-tenants, the one of full age, the other within age make a 
feoffment with warranty ; the Tenant voucheth them, he faileth as to the 
Infant, but he (ball have the whole warranty againſt the other, r. E. 1. 
voucher 267.39 E:3.26.by Merton and handiſb. | 
The ſame Law where two are youched for a Reverſion, and the 6ne dif- 
claims, ſee there, 39 H:6.26. FUELS | 

But if he ſhew ſeverall bindings upon a Joynt-voucher of two, he hath 
led of the whole, by Merton and Chandiſh there: Alſo when he. vou- 
cheth one, where he ſhould vouch two: And 45 E:3.23. where one vou- 
Qeth, and two ought to vouch, &c. for Voucher is as an Action. 

In Dower, the Vouchee voucheth S. and the Deed was ito him and his 
ite, and therefore failed for the whole, 10 E:3.5 2. wherewith agrees, 38 
z. p. yet if the wife were received in the cafe, he ſhould have the Vou- 
ber, 10 E: 3. 
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The ſame La w where the Joynt-tenant who hath fee is received, ;þ.and 
Voucher, 4 E:2.243. 

Entry ſuppoſing by 4. the Tenant may well ſay, that A. and I. leaſed 
&c. and vouch 36 H. 6. Extry 48.32 H: &. 21. | 

So where the Writ doth ſuppoſe that he entred by 7. and A. he may 
2 plead that he entred by one of them, 44 E: 3. 31. fee 22H, 6. You. 
cher 37. | hc 


— 
— 
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XLII. Vrbere the Vouchee ſhall revouch the Tenant, or one of the 
Tenants, | ; 


2 Vouchee, if he do revouch the Tenant, he ought to ſhew cauſe, 
16 E. 3. veuc her 87. FF) 

But where husband and wife vouch, the Youchee may well revouch the 
husband without ſhewing cauſe, 17 E: 3. voucher 92. 7 E: 3. voucher 152. 
10 E:3.174. | 

So alwaies where the Vouchee doth imply a cauſe, there a ſpeciall cauſe 
need not to be alledged : As iftwo vouch one, he may revouch one of 
chem without ſhewing cauſe,&c. 11 H. 4 22.20 H. 6. 
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Warranty of Charters. 
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I, The Declaration ina Writ of Warranty of Charters. 


1 


| Arranty of Charters againſt J. quia de eo tener, & wndechartan 
W habet, the Writ good, and the Declaration was of the Feoff- 
ment of 7. by a Deed ſhewed, and the Plaintiff acquitted of 
Diſſeiſſ: and that this writ was brought hanging the Aſſiſe, and the De- 
claration good that he held of him, notwithſtanding that the Feoffment 
was after the Statute, for this is the ancient form. And #4lby faith, 
That he hath ſeen a Warranty demanded by Homage Anceſtrell upon 
fach a Writ, 24 E: 3. 25. xparranty of ¶ barters 1. 
The Declaration ſhall be good, that this Writ was brought pendant 
the Aſſiſe againſt him, without ſaying, that he hath Joſt. any thing, * 8 


F. 


| oy 2894 = 
Warranty of chr. 
Ih but to dereigh che warranty, but to declare upon a gift where the 
murranty is by releaſe, ſeems not to be good, and if the deed of gift bein 
js poſſeMion, ſo as it enuteth as a Releaſe, he ought to declarè upon a 
Rdeaſe, 3 E. 3.8. Gar. de Charters 3. ahd he thay well declare upon a Re- 
laſe where the deed is, nde thartam habet, MH, 44 E. 3. warranty of 

erters 18. and he may declare to. his damages, without alledging any 
loſe in fact &c 3 E,3.21:Gar. of Charter: 4, 
«The Plaintiff declared upon a Releaſe of the Grand ather by Fine, and 
that one T. ſued a Scire facias againſt the plaintiff, who prayed the De- 
endant to warrant the Land &: and did not declare that this Writ was 
wught hanging the Scire facius, for that is left to the Defendant ts chal- 
knge, 46 A artduty of C batters 5: nor he need not ſay, that the other 
Writ is yet depending, 41 E.3.warranty of Charter 19. 

Where the deed of Feoffment or Fine doth comprehend divers things, 

: in this writ he need not alledge of how much he is impleaded, for if 


1 lebe impleaded but of parcell, the Defendant ſhall warrant the whole, and 
null render in value according to the loſſe, by Hill, and it is no plea. that 
e es not impleaded, and in a Declaration, that A: ſued a Scire facias 


yainſt him, upon an ancient Fine, he needeth not to ſay, betwixt what 
xrties the Fine was levied, 29 E:3.3: Brief god. SIRE TUE 

He who had recovered his Warranty in a writ of Warranty of Char- 
ers, brought a Scire facias of it, and declared that he loſt 100s.0f Rent 
wt of the ſame Land, whereof &c. and alledged all the matter certain in 
e Writ, and prayed Execution to the value), and the opinion was, 
the if that Rent were an elder charge before the Feoffment, he ſhould 
we recover warranty of that by a generall Writ of the Land, but he 
hght to have brought his Writ of warraxtia Charta, depending the 
it of the Rent, and ſome ſaid, that he ought to declare, that the De- 
kndant did enfeoff him of the Land diſcharged of the Rent, otherwiſe it 
bould not bind him, for the Law gave him an anſwer to diſcharge him 
f of the warranty of the Rent, &c.30 E. 3. 30. Warranty of ( harters, 
u ſee F. N. B. 135. | 


— —— — — — — — 


II. i#here warranty of Charters ſhall be brought, hanging the 
f. [ ation againſt him, aud where againſt bim againſt whom the 


= Gen irde pending, and for him againſt whom this Writ is 
* bronght, where for the Vouc hee. | 
b, 


A Aſſiſe was brought againſt Feoffor and Feoffee, and hanging the 
[wag the Feoffee brought a Writ of Warranty of Charters againſt 


KFeoffor, and well, 24 £3.35. War. f Charters 1, 1 ; 

"Ut ſeems to bee a good anſwer for the time, that there is no action de- 
ending againſt the Plaintiff, 46 A. warranty of ¶ harters 5» But upon 
| Geegeg2 uch 


Warranty of (harters. 


ſuch plea, the plaintiff ſhall recover the warranty, pre loco & t empore; 


E. 2.3. 8 
79 he votes (ball not have this Writ, but depending the firſt action 
by Ing 30 E. 3. 30. Warranty of Charters 22. But S hard & Hill for clear 
Law, 17 E. 3. 44. be ſhall not have warranty of Charters at all. See 18 
„ 5 | | 
" * a good Plea, that the Plaintiff was not Tenant the day of the Wtit 
brought, but the Writ ſhall be well maintained by this, that he was Te- 
nant by warranty the day of the Writ brought, although he had not the 
Land, 3 E.3.21. warranty of Charters 4. 


Where a man is vouched, where he cannot vouch over, he ſhall have 


a writ of warranty of Charters, 7 H.4.18.F.N.B.135. a Pernor of the 
profits {1 all not have this Writ, Fitzh.N.B.135.D. 


2 
— — 3 
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III. Where a man ſhall have this Writ, before he hath loſe, pro 
loco & tempore, and when he hath cauſe to have ibis Writ, 
when not. 


"He Plaintiff alwayes in this Writ, ſhall recover the warranty pro 
loco & tempore, if he hath cauſe to have it, an action being depen- 
ding againſt him, and nothing yet loſt, 1 E. 3. 11. Warranty of Chartert2 
F.N.8.134.K.5.E.3.47. 1 
The Plaintiff ſtall recover, pro loco & tempore, in this action begun af- 
ter Non-ſuit of the Plaintiff in the firſt Writ, 9 E. 2. warranty Char- 
ters 30.34 E. 3. 20. Diſceit 28. acc. See F. N. B. 13 5. of the Non. ſuit and 
old N. B. 159. that it behoves, that the action be brought, hanging the 
firft Writ, and then Non: ſuit depending this ſhall. not hurt. 
This Writ bore Date in October, and alledged to be impleaded in an aſ- 
ſiſe the week after the aſſumption of our Lady, ſo the day of aſſiſe 
we s paſt, yet with averment, that he prayed him to warrant tlie land, 


and that the aſſiſe is yet depending, the writ was awarded good, 16 f. 3. 
warranty of Charters 31. 


It is no Plea in this Writ, that he is not impleaded, 29 E. 3. 2. Brie 


900. 30 E. 3. 30. 18 E. 3 14. warranty of ¶ harters &. acc. and that he (hall 


not recover damages, when he is not impleaded ; and therewith agrees 


456 2. warranty. of Charters 28. although that the warranty be counter- 
pleaded, but if he deny the Deed, he ſhall anſwer damages, although 


the other hath not loſt the Land, 42 E. 3 7.5 E 3 47. F. N. 135. H. that 


he ſhall have damages for the land loſk. 


A Rent with a Reverſion reſerved without deed, is a good cauſe to 
have this Wir, fo the word Dedi without expreſſe warranty, but this 
not againit the heir, F. N. B. 134.5 H. nere, if he-who ha h recove- 
r ed* warranty, being impleaded afterwards, ought to give notice for 4. 
Nea: — ILV. ber. 
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Warranty of Charters. . 


AV. Where be who hath recovered pro loco &tempore, #3 put 
| to a new Writ of Warranty of Charters. - | 


E who hath recovered the warranty, as a generall Writ of warran- 
Hts of Charters againſt the Feoffor being impleaded by a ſtranger in 
a $cire facias,for rent iſſuing out of the ſame land,ſhall have a new writ 
efwarrannty of Charters by Ing. Burton and * Juſtices, becauſe that 
the Feoffor might have good matter of Bar, as to the Rent which he had, 
not to the land, and he ſhall not be charged without anſwer & . 30 E. 
3:30, Gar. of Charters 22. 1 2255 | .# 

If land-be demanded; and rent out of the ſame land, the Tenant ſhalt 
have two Writs of warranty of Charters, (s) of each a Writ, 31 B.3. 
werranty of (varters 7. 


8 - — r 
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v. Where and when the Lands ſhall be bound ts the value | V this. 
Writ,. and where there ſhall be recovery, and what thing reco- 
vered in this Writ. 


NTone Juſtice ſaich, that if a man hath acknowledged warranty by this* 
Writ, thathis lands are bounden in whoſe hands ſoever they come af-- 
terwards, but multi dicebant contrarium, and that they ate not bounden 
but for the time that the Writ is depending for the land, and although he 
loſeth the land by a falſe Plea, yet he ſhall have in value, and that by 
Scire facias, T. I. E. 3. I. varranty of Charters 2. But if he againſt whom 
he recovereth the warranty, did offer a good plea unto him, and he will 
not plead it, but another plea, and loſeth the land, he ſhall recover 
nothing in value by Ing. 30 E. 3. 30. Gards 22. So no miſchief to him 
that warrants. 

But if the Defendant doth confeſſe the warranty, and the other loſerh, 
he ſtall recover ii value preſently, without Scire facias, if the Defendant 
alſo confeſſe the loſſe, otherwiſe not, and he cannot have in value, 
but of the lands, which the defendant had the day of the warranty de- 
reigned, P. 16 E. 3. warranty of (Charters 20 9 E. 2.3. warranty of Charters” 
zo. acc. to the warranty and loſſe confeſſed, 4 E. 2 Warrantyef Charters 
29. and he ſhall recover to the value loſt, and damages. 

Warranty of Charters againſt A upon a Charter of his Grandfather 
the defendant faith, that he had nothing the day of the Writ brought, 
upon which at iſſue, and the Plaintiff did recover the warranty pro lac 
& temp:re preſently, 46 Aſſ. Warranty of Charterr, 5'9 E.2. Warrarty 
if Charte-s zo. that the lands which he hath the day of the Writ brought, 
Ke bounden, and therewith agrees 1 E.3. 11. temp. E. warranty of C Ha- 
ers 24, Falthorp? 
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" Fulthorp ſaith, that if I recover in warranty of Charters 


aga inſt 
Feoffor Diſſeiſor, I ſhall have execution, although the Difeſor lea 


creth afterwards ; Paſton negat, becauſe the ſame bath relation to defeat 
the warranty &c,22 H.6.22. Fitzh. faith, that fuch entry ſhall not abate 
the Writ of warranty of Charters brought before: F. N,B.1356, 


—— — 
| V — Aa tt. — 
— — —— . 


V 1. VVhat ball be a good Iſue, and Bar in this VVrit. 


Arranty of Charters brought of the gift of the father of the 
defendant, who faith, he hath nothing of rhe gift of his father, 
but the Plaintiff diſſeiſed his father, and a good iſſue; for if he getteth 
the deed, and afterwards diffeiſed his father, he ſhall not be helped by it 
&c. 3 E. 3. S. warranty of Charters 3. 

Warranty of Charters upon a Deed of Feoffment, that nothing paſſed, 
is a good Plea, 47 E.3.35- 

Where he declares upon a Releaſe, it is a good Plea, that he had no- 
thing at the time, 44 f. 3-warranty of Charters 18, 

It is a good plea, that the Plaintiff had not any thing in the Land the 
day of the Writ brought, 3 E.3.21. 

Warranty of Charters upon an aſſiſe brought by A. the Defendant 
ſaich, that before &c. A. was ſeiſed untill by T. diſſeiſed, who enfeoffed the 
defendant, who enfeoffed the plaintiff with warranty, upon whom of. 
entred, and the plaintiff re- entred, a good plea, for the warranty is ex- 
tinct, but if the diſſeiſee had releaſed to the diſſeſor, he ſhould not avoid 
it, 21 H. 6. 21. 21 Warranty of ( harters 16. But afterwards the defen- 
dant changed his Plea, and ſaid, that 4. ſeiſed did enfeoff chree and diſſei- 
ſed the three, and enfeoffed the Defendant, who enteoffed the Plaintiff, 
upon whom F. entred, and the three did releaſe unto F. but he was dri- 
ven to plead the Releale before the aſſiſe was arraigned ; So in the firſt 
Caſe, he ſhall ſhew if the Entrie were before the firſt requeſt made to 
warrant, or before Judgment, or pending the Aſſiſe; for Newton faith, 
that if the vouchee enter into warranty, and afterwards he pleaded the 
Entrie before the Aſſiſe, before which was no requeſt, and the requeſt af- 
ter the Entrie of the diſſeiſee was holden void; So voucher after entrie, 
and the warranty holden extinct, if the diſſciſee enter before requeſt, al- 
though after the Aſſiſe brought, for if depending the Writ the tenant 
maketh a Feoffment , and taketh back an eſtate, the warranty is ex- 
tinct, for which cauſe rhe plaintiff ſaid, that ſuch a day pendant &c, he 
requeſted &c. before which there was no Entrie, and the Defendant was 
driven to maintain the Entrig before, Paſtan, if the. Defendant was a dif 
ſeiſor at the time of the Feoffment, it is a doubt if he ſhall diſable him 
ſelf &c, 21 H.6.H.22 H.6: 22, Gar. oſ Charters 17- 


Warranty of Charters againſt the Heir who ſaith, that he hath a 2 
medo 


d 


S re ww 


Warranty of (harter. 


iert G. vide 2.E.3.Gar.of Charters 1 3. ac. and that the iſſue in Tail ſhall not 
de helped by a Formedon depending of the Land, temp. E. I. Gar. de Char- 


ers 32. acc. that the iſſue in Tail ſhall be charged with aſſets deſcended. 


If the Plaintiff declare upon a deed of the Defendant, he may well 
traverſe it, and the action ſhall not be maintained by it, that he hath a 
deed of his anceſtor, 12 H.3.Gar. of Charters 27. 

The Defendant faith, that he did not warrant, but againſt himſelf and his 
heirs, the Plaintiff ſhewed cauſe for what he is bounden to warranty, and 
alſo if he be impleaded by another by his Colluſion, this is good. 

Of a Bar for the heir ſee, 46 E. 3. Di ui ſion 6. 


\ 


— —_— — 


8 — — — — 
— 
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VII. Ia what writs the party ſhall be impleaded.when he ſhall have 


warranty of Charters, and where it ſball be maintained, where 


he may vouch, 


Roperty, the writ lieth for him who is impleaded in ſuch an action in 
which he cannot vouch, as in Aſſiſe, 24 E. 3. 35. warranty of C herters 1. 
So in a Scire facias, 46 A. Gar. of Charters 5. | 
So in a Quare impedit, 9 H:6. 56.warranty of Charters 15:44 E.3.35. 


Warranty of Charters, by him who was. impleaded in a Formedon, 


and not challenged, 41 E.3.warranty of Charters 19... | | 
But it ſeems the warranty was upon Releaſe; ſo as he could not vouch, 
and ſo it appeareth in the ſame caſe in Deceit, 43 E.3:20. 
For him who is impleaded in a Writ of Entrie in the nature of an Aſliſe, - 


Ez. warranty of Charters 30. yet it is ſaid there, that he might hade 
yvouched, and then it might be that the Defendant might have barred® 
is Writ for the - 


the demandant, and the plaintiff would have maintained | 


miſchief, that the Defendant might have aliened before the voucher &c. 


the other anſwered &c. E. 2. 


So note, he that is not well impleaded ſhall have this action, if hebe 


dot impleaded in an action in which he may vouch, F: NV. 134.135. 


Yet in this writ it is holden for no plea, that, you are impleaded in a 


Formedon where you may vouch, becauſe it is to recover but the warran- 


2 good Plea, 18 E:3.32:Gar: of Charters 8. 


Mrranty upon the ſpecialty. is altogether at the Common Law & c. 


medon depending of the ſameland, and not allowed, 2 F. 3. Car. of Char» 


but he could not, for which he ſaid, that the Demandant in the Writ of 
Entry was Non-ſuit, fo as he is but to recover the warranty, for which. - 


Ag in a Scire-facias to have in value upon loſe, in ſuch a writ it 1 
Warranty of Charters by him who is impleaded by writ of Right cloſe. 


mancient demeſne, both parties being of. the ſame Sehe, ſo as he might 
de helped by voucher there, yet the writ was holden good, becauſe the 


temp. 
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Warranty of Chorters. 

temp. E. i: warranty of Charters 23.See F: Ne I: 13 & 14. che form 
ol it. | > 

1 ſhall have this Writ againſt my Feoffor who confeſſeth himſelf my 


Villain, but ſhall not vouch him, 48 E 3. 17.Connterplea of voucher 3 i. 
15 E. z: C vuxterplea of voucker 43. 


— 
— 


VIII. Vbere the heir or his Lands ſhall be bound by a Warranty 


Of bis F ather, by thi: writ. 10 


1 e heir ſhall not be driven in this Writ, upon the warranty of the 
anceſtor, to anſwer if he have by deſcent, but it is ſufficient to ſay, 
that he had nothing the day of the Writ brought, 46 QA warranty of 
harters F. | 
See Dieses 7: before, the heir charged, and he ſhall not be diſchar- 
ged by an action depending of the ſame Land, although he be iſſue in Tail, 
Where the Writ ſaith, Vnde chart am ſuam habet & c: now when he ap- 
peareth he ſhall not be charged by a deed. of his anceſtor 12 H: 3: Gar.of 


| Charters 27. | 


If Tenant in Tail alieneth with warranty, and leaveth aſſets, his iſſue 
ſhall be charged in this Wrir, temp. E: 1: warranty of Charters 32. 


— 
* — — — Graber 
— — - i. 3% 4 N : W 


— — nn 


n „ 


IX. Where a man ſhall not have warranty of charters againſt 
h:mſclf to ſave the Tail. 


TD levicth, a fine to B; come ceo &c: and B: renders him the Land, to 
r . hold of him, and his heirs: of his body, and that after his death 
the Land ſhall revert to B. and his heirs aforeſaid &c: now Y: ſhall not 


have warranty of Charters againſt himſelf to ſave the Tail, it ſeems no 
entail, 42 E:3:5:Scire facias $1. 


_ Y 


— — 
— —— 
— —— — — 
— — 


X. Where requeſſ gives Title to have this AGion, and where it h- 
<hafter the Land recovered againſt him. | 


GE it well argued of the requeſt, 21 H:6: and 22 H: 6: Di vin 7:B: 
and ſee there how Juſtice ſhall be upon requeſt. 
Warranty of Charters by two, depending the aſſiſe, and after the a 
ſiſe ended the writ was abated by the death of one of the plaintiffs, the 
other ſhall well have a new writ : which he ſhall not. if it had been aba- 
ted by his default, the aſſiſe being determined, 43 E: 3. 22: Brief sog: See 
48 E;3: 22: an action after Non- ſuit. 


And 


Warranty of (harters. 


lepending, Vi:1 6 E: a: warranty of Charters 31, ſee Divigan 3. 


— — — — — er — — ä — 


n — — 


II. VVartanty of Charters for one parcencr for Recovery; Pro 
rata. 

Traint upon aſſiſe againſt two parceners, one was received by de- 

A fat prayed in ayd, Pro rata after partition made after recovery in 

Aſſiſe, for the ſaid, it may be the greateſt part of the land demanded is al- 


otted to us, and perhaps we ſhall not have warranty of Charters after 
the recovery ec: yet ſhe was ouſted of the ayd, 32 E:3:eAide 37: 


*% — — * 
2 — 


III. VVhere warranty of Charters ſhall be ſued for Rent deman- 
ded out of lind, and there a ſeurall writ of warranty of 
Charters of one and the ſame thing. 


L depending warranty of Charters, becauſe impleaded of the ſame land 

a Scire facias is brought againſt the Tenant for rent out of the ſame 

ind, he ſhall have warranty of Charters, by Thorpe Juſtice , ſo if he hath 

tvecall bindings, one of land, another of rent out of Land, he ſhall have 
krerall Writs of warranty of Charters, being but impleaded of the land 
mly by him: Yet Finchden conceives that the binding of the lind ſhall 

p to all, and ſo ſeems to be the opinion of Seten Juſtice . But ſee there , 
tat he who enfeoffs me with warranty ſhall not be bound by this Wrie 

render in value for a Rent-charge which was of an elder time, &c: 30 

Eg 30: Warrant of Charters 23: 

But ſee, it is there fayd , If Tenant in tail of a Rent releaſe to the 
Tenant ofthe Land, and he enfeoffeth me of the Land with warranty, 
nd afterwards the iſſue claimeth the Rent, & c. that 1. ſhall have t his 
writ againſt the feoffor as of land, becauſe the ſame was diſcharged of the 
kent at time of the feoffment. 

This writ ſhall be brought according to the action againſt him, as if 
the by two parcene rs, he ſhall have two writs of warranty of Charters : 
te ſame Law, if land and rent be demanded & c. by Thorpe, 31 E.3.war- 
ſanty of Charters 7. 

Warranty of Charters of land, where Rent was demanded, awarded 
pod, but it was a Rent ſervice, A 4. C. 3. warranty of Charters 12: | 
Upon a fine of lands in two Counties, I ſhall have one writ of Warran- 
of Charters in one County of the whole, 29 E. 3. breif 900. See F, N. 
1135. F. 

I lenfeoff two of two acres ſeverally , and the one enfeoffeth the o- 
der of his Acre, he ſhall have N of Charters againſt me for both 
te, 40 E. 3. 4m. H h hh h XIII Of 


And that this Writ is good of a later date, then the day of the Aſſiſe, 
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Warranty of Chorters. 
temp. F. I: warranty of Charters 23. See F: NI: 13 & 14. che form 
ol it. Pe ty 

1 ſhall have this Writ againſt my Feoffor who confeſſeth himſelf my 


Villain, but ſhall not vouch him, 48 E 3. 17.Connterplea of voucher 3 1. 
15 E.3:( ouxterplea of voucker 43. 


— 


— ”— 


VIII. here the Ser or his Lands ſhall be bound by a Warranty 


of bis Father, by thi: writ. SY 


JT” e heir ſhall not bedriven in this Writ, upon the warranty of the 
anceſtor, to anſwer if he have by deſcent, but it is ſufficient to ſay, 
thathe had nothing the day of the Writ brought, 46 A.. warranty of 
4 harters 5. | 

See Diviſion 7: before, the heir charged, and he ſhall not be diſchar- 
ged by an action depending of the ſame Land, although he be iſſue in Tail, 

Where the Writ ſaith, Dude chartam ſuam habet & c: now when he ap- 
peareth he ſhall not be charged by a deed of his anceſtor 12 H: 3: C. 
Charters 27. 1%) | ena "I 
If Tenant in Tail alieneth with warranty, and leaveth aſſets, his iſſue 
-ſhall be charged in this Writ, temp. E: 1: warranty of Charters 32 


«i... . * 


— a £4 
1. 
6 * 
[ x 


IX. here a man ſhall not have warranty of charters againſt 
h:mſ:1f to ſave the Tail. | 


R levieth a fine to B: come ceo &c: and B: renders him the Land, to 
IX. hold of him, and his heirs of his body, and that after his death 
the Land ſball revert to B. and his heirs aforeſaid &c: now Z: ſhall not 


have warranty of Charters againſt himſelf to ſave the Tail, it ſeems no 
entail, 42 E:3:5: Scire facias $1. 


* ICE 


— — ——_— 
—_— — _ 
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X. Where requeſi gives Title to have this Aion, and where it h- 
c hafter the Land recovered againſt him. 


Obe it well argued of the requeſt, 21 H. 6: and 22 H: 6: Di viſſon 7:B: 
and ſee there how Juſtice ſhall be upon requeſt. | 
Warranty of Charters by two, depending the aſſiſe, and after the a 
ſiſe ended the writ was abated by the death of one of the plaintiffs, the 
other ſhall well have a new writ : which he ſhall not, if it had been abs 


ted by his default, the aſſiſe being determined, 43 E: 3. 22: Brief dog: dee 
48 E:3: 22: an action after Non-ſuir. 


And 


Warranty of ( hartert. 
And that this Writ is good of a later date, then the day of the Aſſiſe, 
depending, Vi:16 E: a: warranty of Charters 31, ſee Divigon 3. 


n — — 


TI. Warranty of Charters for one parcency for Recovery; Pro 
rata. 


Traint upon aſſiſe againſt twd parceners, one was received by de- 
Aut prayed in ayd, Pro rata after partition made after recovery in 
Aſſiſe, for ſhe ſaid, it may be the greateſt part of the land demanded is al. 
btred to us, and perhaps we ſhall not have warranty of Charters after 
the recovery ec: yet ſhe was ouſted of the ayd, 32 E:: Hide 37: 


— —— — — — 


II. VVhere warranty of Charters ſhall be ſued for Rent deman- 
ded out of land, and u here a jeu.rall writ of warranty of 
Charters of one and the ſame thing. 


depending warranty of Charters, becauſe impleaded of the ſame land 
"a facias is brought againſt the Tenant for rent out of the ſame 
ind, he ſhall bave warranty of Charters, by Thorpe Juſtice , ſo if he hath 
verall bindings, one of land, another of rent out of Land, he ſhall have 
verall Writs of warranty of Charters, being but impleaded of the land 
ly by him: Yet Finchden conceives that the binding of the land ſhall 
to all, and ſo ſeems to be the opinion of Seten Juſtice . But ſee there, 
tat he who enfeoffs me with warranty ſhall not be bound by this Wrie 
brender in value for a Rent-charge which was of an elder time, &c: 30 
E;: 30: MWarranty of Charters 22: 

But ſee, it is chere fayd , If Tenant in tail of a Rent releaſe to the 
mant ofthe Land, and he enfeoffeth me of the Land with warranty, 
d afterwards the iſſue claimeth the Rent, &. that 1. ſhall have this 
it againſt the feoffor as of land, becauſe the ſame was diſcharged of the 
ent at time of the feoffment. 
This writ ſhall be brought according to the action againſt him, as if 
the by two parcene rs, he ſhall have two writs of warranty of Charters : 
te ſame Law, if land and rent be demanded & c. by Thorpe, 31 E. 3. war- 
Mnty of Charters 7. 
Warranty of Charters of land, where Rent was demanded , awarded 
d, but it was a Rent ſervice, A 4. E.3,warranty ef Charters 12: 
Upon a fine of lands in two Counties, I ſhall have one writ of Warran- 
of Charters in one County of the whole, 29 E. z. breif 900. See F, N. 
135. F. 
Hlenfeoff two of two acres ſeverally, and the one enfeoffeth the o- 

r of his Acre, he ſhall have warranty of Charters againſt me for both 
dei, 40 E. 3. 41. H h h h b | XIII Of 
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Warranty of Charters. 
XIII. Of 4 Reverſion, 


E who hath but a Reverſion, ſhall not have this Writ, for it ſup- 
Hoke him Tenant of the Land, &c. and therefore a fine ſhall not 
be levied upon this Writ to him who bath but a Reverſion, M. 19 E. 2, 


Fines 137. 


—_— 


EEE CD — 


XIV, Warranty of Charters by Aſſi gnee. 


TY declaration is good,alledging that he warrant to the plaintif is af: 
ſignee of T. yet the Writ made no, mention that he was aſfignee, ſo 
of voucher, 9 E. z. warranty of ¶ harters 30. 36 E 3.warranty of Charters 
11. But Shard, denyeth that the Writ lyeth for the Aſſignee, F*tzh, 33 5. 
D. That it doth lye for the Aſſignee. 


— — 


XV. Warranty of Charters by Cauſe diſcharged. 


He exchange of the Anceſtor is holden a good binding againlt che 
heir in thiz writ , he ſayd, that he did not hold any land in exchange 
for the land in demand, 23 H.3: warranty of Charters 26. 


— 
\ 


— —_ 


— — — 


XVI. Execution upon a Recovery in warranty of Charters. 


N an aſſiſe againſt me, I bring a writ of Warranty of Char- 
ters, and recover the Warranty, and the Land is recovered againſt me, 
I ſhall have execution by Habere facias ud valentiam, but where I recover 
the warranty before any Writ brought againſt me, I ought to vouch the 

- ſame perſon againſt whom, &c. or have a Scire facias againſt him, if the 
voucher doth not lye depending the plea by him who bath right, 19 E. 3. 
warranty of Charters 10. And if the Defendant do acknowledge the War 
ranty and loſs,the award ſhalbe, that the Sheriff extend the land loft, and 
give in value, remp. E. r. See of this Diviſion 3: and of the execution up- 
on the entry of him who hach an elder right after the warranty recove- 
red, ſee 2. H. 6. 2 7: See Diuiſon 6, throughout. WES 
Note by Englefeild, That he who bath recoveted the Warranty in this 
Writ, being afterwards impleadedin an Action in which he may vouch, 
he ſhall youch, otherwiſe he ſhall not have in value, 30 E:3: 30: warrant 


of Charters 22. and therewith agrees F. N. B. 134.1. 
f Charters 32, and there with agrees F. NJ. 134. / WARRANTY: 


Arranty is a Covenant reall annexed unto Land, and deſcen- 
ding upon the heir, by which he is rebutted if hee demand 
the land to which it is annexed, or if a ſtranger bring an acti- 
on for the land, then he ſhall be vouched, or if the party to 
rhom the warranty is made, doubteth that he ſhall be evicted by ſuit or 
entry, he ſhall be impleaded by warranty of Charter, aud this deſeripti- 
on appears by theſe books enſuing. For by Haxk, 14 H. 4. 26. Warranty 
is a Covenant reall, and for this Liitl. lib. 3.cap.13-plac.5g. ſaith, that b 
ſuch a Releaſe of Covenants reall, the warranty is extinct, wherewich 
Brooke agreeth, 20 H.7.4. The queſtion was moved, 2 H.4. 14, of what 
ffe& a judgment, Pro tempore & loco, is in a Warrantia Charta, where 
twas ſayd, that warranty is but a Covenant which ſhall not bind the 
lands of the Grantor , in whoſe hands ſoever the ſame doth afterwards 
tome. Et ex hoc videtur, that foraſmuch as the warranty or|covenant binds 
\ ot, that therefore the action is brought, to the intent the judgment 
+ Hhonld bind, &e. and by ſome, warranty is executory upon the poſſeſſion 
and ſhall be determined and ſhalſ enure with the poſſeſſion, 19 H.6.7 4. 
0 H6.35.22. H.6.15.Brafton Tract. lib. 5. cap. 1. Warrantizare nibil 
dind eft, quam deferidere & acquietare Tenentem. & ſeiſina non trant- 
nf ad Warrantum ſed rei defenſio, defeudtre autem non oft rem red» 


- 
= : 


. Hbhhbz II. How. 


Warranty. 


II. How many fold. 


4 a "Homage Anceftrell' 
| Homage- 
4 In Law, by Franckalmoigne. 
. [| Reaſonof | Exchange | 7 Tenant 
Warranty, | | in tail. 
either it ie 7 Reverſion- 2 Tenant 
| F of < in Frank- 
| Remainder ; almoign, 
3. Tenant 
| Sol | for life, & 
"IP ollaterall. not by the 
In fact, & this is Begun by difſeiſin. Curteſie. 


—  —— — _ — 


III. The Cauſe of warranty in general. 


II is agreed that Warranty implyeth in it ſelfe, recovery in valae, and | 
that he which Covenanteth to acquit, ought to acquit the party in fact, 
«nd this without the words, that ſhe ſhall render in value, or acquit, 46 
E +3. 28. | 


IV. The Het of warranty in generall. 


8¹ xte Cd. 3. 6. Fitæb. Warranty 60. by Schard, every warranty binds it 

ſelf to two t ffects, either of the vouch by force of the Warranty, and 
there the man ought to ſhe in certain of what eſtate hee youcheth for 
the recovery in value, or he may rebutt by force of the warranty, and 
there he ſhall not be put to ſhew what eſtate he claimes, and with this #: | 
grees. Zrookg and Fairfax, 20 H.7.4.22 Hl. 6. 5 2. 


Warranty. 791 
Warranty in Law. 


V. Warranty for canſe of Homage Anceſtre ll, 


; 
# 


pms Anceſtrell draweth to it warranty, that is, to underſtand 
| that the Lord who is alive, and hath received homage of ſuch Te- 
at nanc, ought to warrant his Tenant, when he is impleaded for the land 

holden of him by homage Anceſtrell , Lit. lib. 2. cap. 7. pl. 3. 5. and bere- 
nt with agrees, F. N. B. 134, F,46.E4.3.47- 7 H. 7.2. 


111 — 
o — — É——äꝓJö ʒͥ4 * "= 


K v . Warranty for cauſe of Homage. 


b 1. a man give land to hold of him by Homage, he ſhall be bound to 
Iwarranty after the homage received; but if he grant this Homage and 

ſervices to a ſtranger, and the Tenant doth homage to the Grantee , the 
Grantee ſhall not be bound to warranty for this homage done &c. by the 
opinion of the book , but he that made the Tenure and his heirs ſhall be 
holden to the warranty, &c. temp: E:1.Fitzh. warrantie go, but 13 E: 
F I: warranty 01. In a Per que ſervicia, the Tenant was not compelled to 
= do homage, becauſe he had dene homage to the grantor of the ſervices 
before, who was then alive; but he was compelled to attorn, and to do 


> Aa 
_ 


p the other ſervices &c. bnt it was adjudged that after the death of the gran- 
tor, that the Tenant fhall do homage to the Plaintiff, and that the Plain- 
tiff ſhall make warranty to him of the land, notwithſtanding that he had 
done homage before, (ee the whole caſe Per que ſervicia, 23. 

, | VII. Warranty for canſe of Franckalmoigne. 

i 'NTOte, That if a man give Tenements in Franckalmoigne, he ſhall be 

4 bound to acquittail againſt all people, and to warranty for him, an d 


his heirs during the grant, Per Berry and Ingram, &c. P. 7. £.2.Ward79.5 


— 


VIII. Warranty by cauſe of Exchange. 


Ote, That it is granted in an Aſſiſe, that exchange is a Warranty 
Lin it ſelfe, and go: d cauſe in voucher, and where exchange takes not 
effect in Forma jurit, there it is not warranty, 45 E.3.20 and 14 H. d. 
2: In #Formedcn, a deed of exchange came in pleading with aſſets de ſ- 
.cended , and it appears not by the book, chat there was any other war- 
| raaty 
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warranty but by the exchange, ſo ĩt appears that an exchange is warran ty 
in law, and it is as ſtrong as warranty. by deed. Fitzh,.N.B.135,6, faith , 


that he ſhall vouch by this exchange to warranty, and he ſhall alſo have 


a writ of Marrantia Charta by this deed of exchange, although hee hath 
not words of warranty in the deed, whereto agreeth Perkins 61. where a 
woman loſt her dowerin an acre of land, becauſe the other who did ex- 
change loſt his acre by an elder title, and ſo recovered this acre in yalue 
by vouching to warranty, . h. 4. Rdw. 3. 5 2. 3 Edw. 3. Fitzh. Dower 
129. 


— — 


63 em —_—_— —_______— 


IX. Warranty by cauſe of Reverſion of Tenant in taile. 


E a man make a Leaſe for term of life, rendring a certain Rent, or make 

a gift in tail rendring a Rent without deed, and afterwards the Leſſecqr 
the donee be ſued in ſuch an action where he cannot vouch, there he ſhall 
have a Writ of Varrantia Charta, againſt the leſſor or Donor, or his heir 
who hath the reverfion , for this reverſion and rent reſerved makes 1 
warranty in Law, by the ftatute, De Bigamis, cap: ultimo, although hee 
had not any Deed therof, Fitæb: Nat: Bre: 134. 2 H. y. 13. 6 H,7.1.38.F, 
3.32. Brook warranty 29. that if the Tenant in tail be ſued, the reverſion 
is a good cauſe of warranty to plead, ſave againft him who is to defeatthis 
Warranty with the Reverſion. 


—@_ rn 


» 
— — 


X VVarraviy by cauſe of the Rever ſion of Teuant in Franc ur- 
riage 


| > a Formedon, the Tenant pleaded in bar that his Anceſtor by nothing 
that he had done the diſcent, gave him the land in frankmarriage by 
Deed ſhewed, rendring to him certain Rent, ſaving the Revecſion to him 
and his heirs, ſo he is bound to warranty by reaſon of the Reverſion, and 
that he had aſſets by diſcent : Burton, ſeeing that the Deed which he ſet- 
teth forth doth not comprehend warranty, judgment was prayed, whe» 
ther as to this, the Law will put us to anſwer, and durſt not demur, and 
faith nothing diſcended unto him, but five ſhillings of rent iſſuing our of 
certain land which he held over by the ſervices of 2 4. by the year, and ſuit 
of Court four times by the year, for which ſince he cannot make leſs fine 
than 2 4. by the year, and to pay at every Avoidance 10 -. for relief, and 
ſo that the 124, which remains over doth not countervail for the 101 
without that, that he hath any other thing by diſcent, and demands judg- 
ment if by ſuch diſcent. &c: Sir, che land demanded is worth 208 by the 
year: Clam, Foraſmuch as he hath eonfeſſed that he bad 5 J. by the 1. 


| 
l 
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. we pray that he be barred for the portion, and of the remainder of the Aſ- 
g ſets which diſcended unto you, &'c. Seton, Then you confeſſe the matter 
is ſuch as he hath alledged : And after K irton waived the Demurrerand 
repeated the matter over as before, ſo that nothing by difcent with iſſue, 

and he prayed that his plea might be centred, 31 Ea:3.Fitz.warranty 29. 


—_— ——_—. 
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XI. Warranty by cauſe of the Reverſion of Tenant for life, 


Recipe quod reddat was brought againſt Tenant for life, who vouched 
to Warranty E. and the Vonchee was bound to the warranty becauſe 
the Tenant held by Leaſe of the Anceſtor of E. for term of life, and be- 
cauſe ofthe Reverſion he was bound without ſhewing any Deed. And the 
opinion of the Court was, that a man ſhall be bound to warranty by leaſe 
ef his Anceſtor, &-c. otherwiſe if he diſclaim in the Reverſion, 14 £:3. 
Fitz. War.32.Conc.1q H:6 25. 
If Tenant for life vouch him in Reverſion, he ſhall recover in value, 
other wiſe it is where Tenant by the Curteſie doth vouch the Heir in Re- 
verſion : But if Tenant for life do vouch him in Remainder to recover in 
value, he faileth,14 H:6.25. of his binding, and the Demandant ſhall re- 
cover by it. | 


— » 
— 


XII. Warranty by canſe of Rever ſion. 


F Tenant for life vouch him in Remainder, to recover in value, he failes 
of his binding, and the Demandant ſhall recover thereby 14 H. 6. 25. 
20 Ed.: 3. Fit. Counterplea of Warranty 7. 


— 


— 


XIII. The force of Warranty in Law 


Ote, in a Formedon in Guild- hall, it was pleaded that the Anceſtor 
demiſed a term, ec. ſaving the Reverſion to him, and his Heirs : So 

be is by reaſon of the Reverſion bound to warranty, and faith ,' that he 

hath land by diſcent in fee, and becauſe he ſhewed no Deed which could 

make a Warrant, and otherwiſe he could not plead a diſcent to the va- 
ue, Seiſin was awarded, 13 E4:3.8. Fitæ. Warranty 3 5. but there 23. 18 

£4:3. this Judgment was reverſed. And ſo note, that Warranty in Law 

with Aſſets, was adjudged a good Bar in a Formedon in the Diſcen- 
dr. See there the caſe 23. at large, wherewith agreeth the caſe of Frank- 

marriage, 3 1 Ed:3. Fitz: 28. 


Vpon a Swr ci in vita by the Heir of the wife, the Tenant ſaid, we 
the 
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the Anceſtor of the Demandant enfeoffed the Tenant to have the ſame 
lands in tail, and demands Judgment if againſt the Feoffment, with this, 
that he had Aſſets by diſcept,&c. and the Deed which he had ſet forth be- 
fore was without warranty. Clam. In the Deed there is no warranty, 
ſo we are out of the caſe of the Statute. Kirton, By force of this Rever- 
ſion to you deſcended with Aſſets, you are bound to warranty. Knjver, 
For that you plead not in Bar but to a Reverſion reſerved , where the 
husband could not reſerve any right unto him, where he kad no right be- 
fore but only the Frank- tenement in right ot his wife, and alſo he is to de- 
feat the Alienation upon which the Reverſion is reſerved, and the fame 
thing which he is to defeat cannot bar him, therefore the Court adjudg- 


ed that the Demandant ſhould recover, 33 Ed: 3. 32. Fit*: Cui in | 


vita 4. 

In a Formedon.in Diſcender, the Tenant pleaded in Bar a Deed with 
warranty, with this, that he had Aſſets by diſcent in fee by the ſame An. 
ceſtor : And the Demandant ſaid, that it appeared by the Deed that hi; 
Father gave the land in exchange, which is now in demand by the Deed, 
and took other lands of which he died ſeiſed, after whoſe death he never 
accupied them, but utterly diſagreed, without that, that any other 
lands diſcended unto him by the ſame Anceſtor, and demands Judgment 
if by this,&c. and this was held a good plea in avoidance of the warranty, 
&c. 14 H. 6. 3. And by Therp. 15 Ed: 3. Fitz. Bar 255. The Exchange 
wich agreement is one plea, and the warranty with Aſſets diſcended isa 
good plea: And by Cant. He who was party, or his Heir ſhall have the 
warranty, by reaſon of the exchange without Deed, and by the ſame res- 
ſon the . 50 may rebut you of the Action by Law, 3 Ed: 3. Ini. 
North. Fitz, Formeaos 44. 


Warranty in Deed. 
XIV. What ſhalt be ſaid to be Lineall V Varranty. 


FF ogy lineall is where a man ſeiſed of lands in Fee, maketh a Fe- 
offment by his Deed to another, and bindeth him and his Heirs 
to warranty, and hath iſſue and dieth, and the warranty diſcendeth to 
his iſſue, this is a lineall warranty, and the cauſe is, becauſe if no ſuch 
Deed with warranty had been made by the Father, then the right of the 
Tenements ſhould diſcend to the Heir, and the Heir ſhould convey the 
diſcent from the Father, Lit. lib. 3. ca. 1 3. Pla. 8. Pla. 11, 12, 14, and 18. 
And by Schard and wilby, the Warranty of every Anceſtor of them 


who may ha ve attendred the eſtate before him againſt whom warranty is 


pleaded, although he attendred not the Eſtate, nor no mention is * of 
| them 
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 Wairanty,” 


them in the Writ, it is not a Bar without Aſſets, for it is lineall, 35 EA: 
j. Fitz Warranty 73, x | | 

And note, that in every caſe where a man demands Tenements in fee 
tail, by writ of Formedon, if any of the iſſue in the tail, who hath the poſ- 
fefion, or who hath not any poſſeſſion, make a warranty, &c. if be that, 


feth the writ of Formedon might by any poſſibility by matter which 


might be in fact conveyed to him by him who made the warranty by 
form of the Gift, this is lineall warranty and not collaterall, Litt. lib. 3. 
(4.1 3:pl4.22. 


—— 


— — — — 
2» —ͤ— 
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XV. What ſhalt be ſaid to be Coltiterall Warranty. 


Ollaterall Warranty is, where he that makes the Warranty is colla- 

terall to the Title of the Tenements : and this is as much as to ſay, 
that he from whom the Warranty diſcends cannot convey to himſelf the 
Title which he hath of thoſe Tenements, by him that made the Warran- 
ty, incaſe no ſuch Warranty had been made, Litt. lib. 3 ca. I 3. pla. 89. 
10.13.14. | | 
Alſo where a man is collaterall to the Title, and this man releaſeth 
with Warranty, &. this is collaterall Warranty, Lit: lib: 3. ca: 3. pla. 25+ 


wherewith agreeth, 38 Ed: 3.21. Fitz: tit: warranty 9. And the cauſe for 


which collaterall Warranty is a Bar to the iſſue in tail, is becauſe that all 
Warranties before the Statute of Gloceſter, cap: 3. All Warranties which 
ever diſcend to them, which were Heirs to them that made the Warran- 
ty, were bars to the ſame Heirs, to demand any land, except the War- 
ranties which began by Diſſeiſin, and for this the ſaid Statute hath or- 
dained, that the Warranty of the Father ſhall net bar the Son for thoſe 
lands which come uato him by the Inheritance of the Mother: And the 
Statute bath not made nor ordained remedy againſt the Warranty that is 
collaterall to the iſſue in tail: and therefore the (Warranty, which: is col- 
laterall to the iſſue in tail, is yet in force, and ſhall bar the iſſue in tail as 
it was before the Statute, Lit: lib 3. cap: 13. 5la:2, 3. 

Three Coparceners alien in fee with warranty; and the queſtion was, 
whether every warranty ſhall be collaterall to the other or not, &. Bri- 
« and Fairfax held it ſhould, and this was held thitty years then paſt. 
Heſſey, Although it were ſo, it ſerves for nothing, H:7, 38, quere, for 
it ſeems to Brook, Ar. Marr. 30. that the warranty I dhe one i, collateral 
to the other typ, for the parts of the others ñ for they ca ute dir e 
proper parts by REP Siſter. Burasto the part of him hich ara 

dis ie not but. lineal] as to the other Daughters, if the.dye wichour 5 
for they muh cla ii the part of their Siſter, which, male the Faxranty 
: a5;MAde tt. ol 9711-211 
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ſue the Uncle or Anceſtor collateral in his life-rime, the Warranty 


Warranty; 


XVI. What ſhall be ſaid to be a Warranty which begin. by 
Diſſeiſun. 


Arranty which doth begin by Diſſeiſin, was never a bar to the 
Heir, for that it began by wrong, and is thus: The Son purcha- 
ſeth lands, and doth leaſe the ſame to his Father for years, the Father en- 
feoffeth another in fee, and binds him and his Heirs to warranty, and 
dies, this warranty ſhall not bind the Son, for he may enter or have an 
Aſſiſe, becauſe it began by wrong, that is to ſay, by Diſſeiſin, Lit: lib: ;. 
cap.13.pl:2,and 3. 

In the ſame manner it is of a Guardian in Knights-ſervice, or Socage, 
43 Ea:3.7. for if they make a Feoftment with warranty, it is no Bar, Lit: 
hib:3.cap:13.ple,q. And ſoit is by a Tenement by Elegit, Statute-mer- 
chant, or Staple, Litt. lib: 3. cap. 13513. i 

If the Father and Son purchaſe lands joyntly, and the Father aliencth 
the whole to another with warranty, and dieth, this warranty ſball not 
bar the Son of the Moyety which belongeth to him of the ſame lands and 
Tenements, becauſe as to his Moyety the warrant began by Diſſeiſia, 
Tit. lib. 3. cap. i 3 pla: q. Touch agreeth, 22 H..6. 51. contrary by Herde, 
that the Feoffee with warranty ſhall recover the whole, 13 Ed: 3. Fi 
Warranty 23. | 

If A. be ſeiſed of a houſe, and F. who hath no right to enter, claim the 
houſe and enters, the ſaid 4. then dwelling in the ſame, in this caſe the 
Frank-tenement ſhall be adjudged in A. But in caſe F. enfeoff certain 
Barretors, and Extortioners in the Country, to have maintenance of 
them of the ſame houſe, by a Deed of Feoffment with warranty, and A. 
dare not dwell inthe houſe, this warranty beginneth by Diſſeiſin, Lit 
lib:3.cap.13.pla.6. And fo it is where Diſſeiſin and Feoſſment are as it 
were at one time, Lit: lib:ʒ. cap: 13.p{: 7. and here with agreeth, 11 Bd. 3- 
19 H:8.12, by Fit amet, 46 Ed: 3. 6.31 Cd:3. Marr. 22. 


— — — — 


XVII, Where Warranty ſpall not bind but where the ſame i dt. 
E 
an Anceſtor collaterall make a Feoffment in fee with Warranty, 


_— 


F 
E erwards the Feoffee make a Leaſe to the Anceſtor back again or 11 
or in tail, or if he leaſe or give the ſame land for life or in tail, the remain- 
der over, &c. there the Warranty is ſuſpended for the time, but after the 
Leaſe in tail isextin&, he in reverſion or remainder may bar the Heir in 
tail by this Warranty : And therefore ſee there, that if the Heir * 


not 


? 


* * 
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Warranty 

9.91, and herewith agreeth the caſe in Li:lil: 13. 
cap:13-pl.5 3. And beſides, where the Anceſtor collaterall deviſeth 
warranty, it ſhall not bind; for as much as it taketh not execution, or ef- 
fe&, till after his deſceaſe, and for as much as the Uncle in his life-time 
wasnot bound to warrant, ſuch Warranties could not diſcend fromhim 
to the Ifſue in tail, ec. for nothing can diſcend from the Anceſtor to his 
Heir, bus. only the ſame which was in the Anceſtor,” Litt: lib: 3. cap. 
13. pla:43. 

0 bee the printed Abridgment of Aſſiſe, /o/:38. That the Warranty ſhall 
not be avoided by entry, or action before the Warranty diſcend, for if he 
mightenter, and would not; nor he ſhall not recover before the War- 
ranty diſcend, then when it is diſcended he ſhall be barred, Br. arranty 
96, and 34 E4;3.Fiuz.}Yar.69. 


XVIII. Vpos whom VVarranty at the Common Law ſhall di- 
ſeend, 


e Warranty in Gavel-kind Lands ſhall not diſcend but upon the el- 
deſt Son only, and the younger was not barred thereby, but the Aſ- 
ſiſe was awarded againſt him, which note well, 44 Ed. 53. 16. for by Lit- 
tleton, lib: 3. cap. 13 pla: 26. every Warranty which diſcends, diſcends to 
him who is Heir to him that made the Warranty by the Common Law, 
and herewith agreeth, 21 Ed: 3. 21. Br. Warranty 44. But a Releaſe of 
the Anceſtor in Gavel- kind is a Bar againſt all men, and 22 Ed: 4: 10. and 
21, agrees therewith, for a Releaſe Gall go after the nature of the Land 
or Inheritance, and ſhall be a Bar to all which may claim the land; 20d 
non negatur, Br. Warranty 69. and ſo it is not a bar of land in Burrong h- 
Exgli/4, for that ſhall go after the Common Law, whereto agreeth, Lit. 
3.c4p:13.p1:44.,45. ſee 40 A: 22. 

It is granted upon an argument ina Writ of Error, that if a man ma- 
xeth a Feoffment with Wal ranty, and dieth, his younger Son, or Baſtard 
may be vouched: but if the Mulier dye without Heir, the Baſtard ſhall 
dot be vouched, for now the Warranty is determined: As where the 
Lord had been ſeiſed by Eſcheat, and ſo it ſeems that the concluſion of 
te Intieritance ſhall not ſtay but betwixt the Mulier and the Heir, and 
not betwixt ſtrangers, 5 H:7.2. | | 
Note by Thirn, 19 R:2. Fitz, Warranty 100. That if Tenant in tail a- 

len, and his Son bring a Fermede, the Warranty of the Mother, nor 

ty Anceſtor of the Mothers ſide ſhall be a Bar, it the ſame Anceſtor of 

de Mothers ſide bath an Heir of the Fathers ſide, yet ifmy Mother relea- 

with warranty to my Diſſeiſor, and dye, I ſhall be barred, &. affir- 
ted by the Court. 

Notwithſtanding that by poſſeſs fratris, & c. the Daughter hath the 

| Tiiii 2 Land 


48 Land, vet the Warranty ſhalt diſcend: to the ycugger Son: but the ſhall 


Varranty. 


be vouched for the poſſeſſion, but the warranty ſhall not diſcend upon 
him no more then upon the Eſtoppell, whereof the opinion is clear, 35 
H:6.3 4. acc. | Ae: 5 4s 

Warranty is no Bar in an Aſſiſe by him who was born before marri- 
age, 32 Aſſ:7., 425 (11742 ei D. Ee: ui SUNT 913 61 

Ina Juris utrum, the Warranty of the Anceſtor is no Bar, N. te 
So in a VVrit of Entry Sine aſſenſa Capituli by a Dean, or Maſter of a 
Colledge : But of an Abbot it is clear that it is a good plea, for he is not 
Heir, 27 H:6. # #ri utrum, ſee Abridgment of the Book of Aſſiſes, and 
Fitx. Warranty 48. agreeth of a Parſon, 34 Ed:3. arr. 71. contrary, for 
there it is holden, if a Parſon be diſſeiſed of Land of the right of his 
Church the releaſe of his Brother with warranty, ſhall bar him for his life 
in Aſſiſe. 

18 Ed:2.7aris utrum, tamen credo, that it is not ſo; for if an Abbot or 
Prior enfeoff me with warranty, I cannot recover in value againſt his 
Succeſſor, unleſſe the Covent be bound to warranty, and by conſe- 
quence the ſame Law of a Parſon of a Church, where the Ordinary and 
Patron do not confirm, | 

5 Ed:2.Fitz. Avowry 207. if the Heir of the Mothers (ide , having by | 
diſcent, alieneth with warranty, and dieth, and this Feoffment be betore 
the Statute, Mal. ſaith, That the Heir of the Fathers fide ſhall be vou- | 
ched for the Services belonging to him: But Berry Juſtice ſaid, that Co- | 
ſanguinens ex parte matris ligatus erit, for he ſhall: have the Services, 
which is ad juged there accordinply. 


XIX. What words make aVVarranty, and how far they ſtall 
extend. 


A VVrit of marrantia Charte was brought in the County of Hertf. 
Land the land that was warranted did lye in the Counties of Hertford 
and Bedford; and the Plaintiff ſuppoſed in his Count that he was ſued by 
Aſſiſe before R.Catlin, and A: Brown, who were Juſtices of Aſſiſe in Com. 
Bed. ſed non in (om. Hertf. and for this it was holden by the Court that ic 
was nothing worth: And alſo the VVarranty was but againſt the VVar- 
rantor, and his Heirs, f ideo clare per Curiam, the writ doth not lye, 
the words Dedi & conceſſi be not in the Deed, Dyer fol: 22 1. pla: 17. 
This word Pedi, comprehends in it ſelf a warranty againſt-the Peof- 
for, and ſo doth not the word (once/7), Park, 26.chap.z 1. E: 1. Fitch. Fe 
off ment 118. Fitz. Nabrfol.134.6. that it is a warranty againſt the Feof- 
jor, but not againſt his Heir, unleſſe theſe words, Ego & hereaey Me 
omnia præ dict. terr. & tente menta, &c. Warrant ixabimus, & c. „ 12 
8 H. 7. 1. 39 £4;3.26.11 H.. 41. NY 


Alſo 
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Alſo there is found in divers Deeds theſe words in Latine, Ege & he- 
redes mei, fc. Warrantizabimnus' & e defendemut. VVe art 
to ſee whar effect this word Defendemns hath in ſuch Deeds: And it ſeem- 
ech it hath not the effect of VVarranty, nor comprehendeth any cauſe 
of warranty, for if it ſhould be ſo that it taketh effect, or a cauſe of war- 
ranty, then it ſhould be put in ſome Fines levied in the Kings Court, and 
a man never ſaw that this word Defendemus was in a Fine, but only this 
word I arrantizabimus ; By which it ſeemeth that this word Warranti- 
20, maketh warrantize, and is the cauſe of warrantize, and none other 


word in our Law, Lit: lib: 3 cap. 1 3. pla: 42. but in 2 Kd 4.15. The warran- 


tire is where he is ſued, but the word Defendemns is to fave the party; 

that no ſtranger enter upon him. 1 
Note, that by the beſt opinion, that Dedi alone without Conce ſſi is a 

good warranty by the Statute de Bigamit, which ſpeaks in the end Ratia- 


ne propris feodi, yet contrary, De conceſſi tantum, quere for contrary by 


Radford: And if a man give land with warrant ze, the Donor thereby is 
not bound to warrantize, for he ought to have theſe words, Quod ipſe c 
baredes ſui warrantixabunt to the Donee, & heredibus, ec; The ſame 
Law is of a Grant ot Rent, ¶ um clauſula diſtrictionis he ſhall not diſtrain 
without more, Cc. 11 H. 4. 4 r. | 

In a Precipe quod reddat againſt ' 7. who vouched L. who demarded 

what he had to bind him to warrantize, 7. ſhewed a Deed of Feoffmenc 
without cauſe of warrantize, and it bound this L. by this word Dedi, 
and it was good, ſee the reſt of this caſe, 39 Ed: 3. 36. Fitz. War. 11. 
Hereto agreeth the Grant ofthe Prioreſle of S. in theſe words, Sciant 
preſentes & futuri quod ego Prioriſſa, & c. per conſenſum & unanim.. totins 
conventus dedi & cenceſi & hac præſenti carta conſirmavi, &c. and becauſe 
that Garrantia was not in it, nec aliqua mentio warrantia habetur, petit ju- 
dicium & con ſideratum eſt, quod pred. Prioriſſa ei war. &c. Auno 13 Edit. 
apud. e ſt. Fitæ. war. 92. doth agree with this, Anno 47 H. 3. Itin. Cornub. 
Fit x. warr. g. 

In chartis ubi continetur, Dedi & conceſſi tale Tenementum ſine homa- 
gio, vel fine clauſula que continet warrantiam & tenendum de Donateribuc, 
& heredibas ſuis per certum ſervitium, concordatum ct per eoſdem Fuſtic. 
quod donatores & hered. ſui teneantur ad warrantiam. Ubi autem contine- 


tur Dedi & conce ſſi, &c. Tene nd. & capitalibus Dominis feodi, ant de aliis 


quam de Feoffatoribus vel hæred. ſuis, nulo ſervitio ſibi retento, fine hemæ- 
gio vel fine dicta clauſula, hered. ſui non tene ant ur ad warranti am, ipſe ta- 
men Feeffator in vita ſua ratione doni proprii tenetur warrantixarc. Statas 
4: Bigamis editt, 4 Edi i. cap. 7. | + 

In 6 Ed:2. Fits Veuc her 258. the Deed was thus, Dedi & concefi tali; 
& heredibus ſuis te nendum de Capitalibus Deminis, and the clauſe of war - 
ranty was thus, Co ego & hered. mei contra omnes gentęs acquietabimus 
defende mus imperpetuum. Paſt. By this Deed we ought not to warant 
the Land, for by this word Dedi, no man is bound to warrantize, but 
—— the - 


Warranty. 
the Feoffor to the Feoffee, but the Feoffee is dead, and you * 
heir, by which Judgment &c. for the clauſe of warranty doth not ſpeci 


fie any certain perſon, which ought to be warranted, but becauſe the war. 
— is . | it was adjudged by Berry, that he ſhall warrant. 


———_lWw_ 


— 


. 


XX. Is deedt of Feoffment with warranty, without ſaying what thing, 


or to whom, how far it ſhall extend. 


Y all the Juſtices, except Baldwin, it was agreed, jthat this word 
ſhall warrant the ſaid 7. G. and ſheweth not what thing, the Law 
ſhall make conſtruction of this word (ſhall) that V. ought to warrant 
the Land of which the communication is made, and for this Shelley put 
the caſe of 6 EA.2, which Baldwin denied to be Law. In Dower, a nun 
made a Feoffment to one and his heirs, and by the ſame Deed bound him 
and his heirs to warranty, contra ownes Gentes , and doth not ſhew 
certainly to whom he ought to warrant, nor how long the w 
ſhould endure, and yet in the book it is ruled, that the Feoffee to whom 
the eſtate was made, had a Fee ſimple in the warranty, as well as he had 
in the Land, but if the meaning of the warranty appeareth fully by ex- 
preſſe words, the warrantie ſhall not extend further. As if a man make 
a Feofiment in fee, and warrant to the feoffee onely, without ſpeaking 
of his heirs, there the warranty ſhall be ſaid ro be but for life, quis 
Frifte accipitur, Dyer fel.42.pla, 12. and 13. agrees with Dyer fal.46. 
4a. 2. | 
: See Voucher in Firzh. 258. per aliquos, that warranty by Dedi & con- 
ceſſi, doth not hold place, but between the Feoffor and the Feoffee. Que- 
re inde, and what by theſe words, Ego & beredes mei acquiet abimus & 
defeudemus, and faith not, quid nor cui warrantizabunt, and yet held 
well by the Court, 6 Ed. a. Fitæh and likewiſe there was a clauſe of war- 
rantize made, Ege & hered. mei tenementa pred. warrantizabimus, and 
ſaith not, cui illa warrant. and yet held good by the Court, Voucber Fitzh. 
263. 12 Ed.2. 6 Ed 2.Brock Warranty 8. whereto agreeth 14 H. 4. 13. 
by Hauch. this ſhall have relation to the words of he 
Feoffee, his heirs &c. and ſo is the form in a Fine, and ſo it is ruled Ten- 
pore 2. Quod omnes Jufticiarii affirmaverunt, that the warranty was good 
by that manner, and Perkins 49. agreeth thereto. 

See eſtates 18. that where a man makes a Feoffment to two, & heredi- 
bus, without /*is, that for the uncertainty, this is not good, and yet by 
Keble and Genney Juſtices, a man enfeoffes another in Fee, and warrants 
the Land, contra omnes gentes, and ſaith not, to whom be warrants it, yet 
this is a good warranty to the Feoffee, for this ſhal follow the words 


of the Feoffment, otherwiſe it ſeemeth, if it were made to two, ut ſe- 
pra 22 Ed.4.16. | 


What 


ed before, to the | 
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Warranty. 


What perſons by their warranty ſhall barre 
Others. 


XXI. Warranty of Tenant in DoWer , and. of the mother. 


1.4 man that is an inheritor take a wife, who have a ſon between them, 
Land the father dieth, and the ſon entreth into the Land and endowes his 
nother, and after the mother aliens this which ſhe had in her Dower to 
another in fee with warrantie accordingly, and afterwards dies, and the 
warranty deſcends to the ſon, now the ſon by the Common Law ſhall be 
barred to demand the fame Land, becauſe of the ſaid warranty, and ſuch 
Collaterall warranty of Tenant in Dower, had not any remedy by any 
Statute before that Littleton wrote his book, Lit. lib. 3.cap.13 pla.33. 
herewith agreeeth 22 Af. 14.37 Brook warranty 45. where the mother 
of the plaintiff, being Tenant in Dower, leaſed the Land to her villain 
with warranty, and there becauſe that he did not ſet forth, that the Te- 
nant in Dower died during the Seiſin of the Villain, fo that the Collate- 
rall warranty might deſcend upon this poſſeſſion, therefore the aſſiſe was 
awarded, and by 31 H. 8. Br. Var. 79. If the Hnsband and wife alien 
Land of which ſhe is dowable, there to have Collaterall warranty, it is 
good to have the warranty of the wife againſt her and her heirs, and then 
if ſhe hath iſſue by the Husband, and ſhe and the husband die, the war- 
ranty ſhall be collaterall to the iſſue, becauſe the Land comes by the fa- 
ther, and not by the Mother. | | 

In an aſſiſe de mort danceſtor, of the Seiſin of his father, the warranty 
of the mother was pleaded in bar, and this was adjudged a good bar, 
without ſaying that the demandant had aſſerts by deſcent &c. 12 A4. P. 9. 
Fitzh.warranty 64. So temp. £d:1. Fitzh. warranty 86: in a Writ of 
Right and demand of Seiſin of R. his anceſtor, the Tenant pleaded the 
ment with warranty of one Alice the wife of this R: and anceſtor of 
this demandant, whoſe heir the demandant is. YYar: the Statute of Gl. 
cefer ordains, that the heir ſhall not be barred, if the husband alien the 
Right of his vvife nor by conſequence the heir, if the wife alien the right 
of her husband, and the Statute grants a Writ in caſu previ/o, and by e- 
quity in confimsls caſu, and ſo it ſhall be here, Ber: in conſi mili caſu, when. 
2 man is to have by Writ, and not by plea pleaded. But the opinion of 
ſome is. that as great miſchief is in the one caſe, as the other, but be- 
cauſe the Sratute now makes mention of it, we can do no more then the 
1 by vxhich the demandant vvas non- ſuit by the advice of. 


If tenant in dovver alieneth vvith Warrantize, her heir being vvithinꝰ 
and alſd at the time that the vvarrantey . 


Warranty. 
but if he vvere at full age at the time of the deſcent of the vvarrantiꝛe 
and entreth not in the life of the Tenant in Doyver, there peradventure 
the heir ſhall be barred by ſuch vvarranty, becauſe it ſhall be a ccempted 
his folly, that he being of full ageentred not in the lite time of the Tenant 
in Dovver, Littleton (5b:3:cap. 1 3. pla: 3 5. | | 
But novy by the Statute made, 11 H.7.cap.20. it is ordained if any 
Woman diſcontinue , alien, releaſe or confirm, vvith vvarranty., any 
lands, or tenements, vvhich ſhe held in Dovver, for term of life, or in 
tail of the Grant of her former husband, or his anceſtors, or of any o- 
ther ſeiſed to the uſe of her former husband, or of his anceſtors, that all 
ſuch warranty ſhali be void, and that it ſhall be lawſull for him who ſhall 
have thoſe lands after the death of that woman, to enter, Lire.lib;3,"rap, 
13. pla. 3 6. | 
By T hirning, if Tenant in tail alien, and his ſon bring a Formedon, 
that the warranty of the mother, nor any anceſtor of the mothers; ſide 
ſhall bee a Barre, if the ſame Anceſtor of the Mothers ſide hath 
an Heir of the fathers {ide , becauſe the anceſtor of the fathers ſide is 
more worthy, and more near, and alſo the deſcent cometh of the fathers 
ſide, yet if I be diſſeiſed, and my mother releaſe with warratny and die, 
I ſhall be barred, and this was affirmed by the Court,  ®»ere the di- 
verſity, P.19 R. 2. Fitzh. war. ioo. * | | 
See the Statute of Gloceſter cap.8. That if a woman ſell or give lands or 
tenements, which ſhe. holds in Dower, the heir ſhall recover by writ of 
entrie. 10 | "7 ben 
In an Aſſiſe de mortdanceſtor, of the Seiſin of his father, the warranty 
of his mother was pleaded in Bar &c. and this was adjudged a good bar, 
without alledging that the demandant had aſſets by'deſcent &c. 12 Af. 
Na. 9. | in i ee e ien 


* 
* 


— 
—— * — * 


XXII. Warrantize by Tenant by th: Courieſie, or ſeiſed in 
Kight of his wife, and the expoſition of the Stalute of Glouc, 
F 6 


Ote, that Littleten, lib 3 cap. 13. pla. 27. faith, that ſome thought, 
if the husband levya Fine of the lands of his wife with warranty, 
that this warranty is a bar, hecauſe the Statute ſaith, that the alienation 
of the husband with warranty. where no Fine is levied, t ſhalb not be a 
bar without aſſets, and ſo, he ſaid, was the opinion of Sir Richard News 
ton, and other Juſtices in their times, and further, that the warranty of 
the husband, by the Releaſe where no demiſe, nor alienation was made, 
ſhall bar, becauſe the Statute ſpeaketh of a demiſe, as if the. husband by 
the releaſe. where the demiſe nor alienation was made; ſliall be a bar be. 
cauſe the Statute ſpeaks-of à demiſe, as if the husband releaſe ra tt: * 
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kiſor, or to one that is in by the diſſeiſor &c. and ſome ſay that the 
words (where no Fine is levied) ſhall be underſtood where no Fine is le- 
ned by the husband and wife &c. 14 Ed. Fitz. warranty g. Lit. lib.3. 

0 · L 3 pl. 3 7:38.39, 40. and p/.41. theſe words, where the heir demandeth 
the heritage or marriage of his mother, this word (or) is a diſjun- 

Rive, and is as much as to ſay, if the heir demand the heritage of his mo- 

ther , that is, the Tenements which his mother had in fee ſimple, by 

deſcent or by purchaſe, or it the heir demand the marriage of bis mother, 
that is to ſay, the Tenements, which were given to his mother in frank- 
mar-riage. 

In a formedon in deſcender of a deed made to Agnes, his Grandmo- 
ther. Scroop, one W. your Grandfather, whoſe heir you are, enfeoffed 
one f. in tail with warrantize, and we are heir to f. judgment &c. Ala. 
after the death of Agnes, this . held by the law of England, judgment, 
if by his deed. Scroop, The Statute of Gloceſter mentions not this Writ, 
but the writs of Ayel. Beſayel, and Coſinage. Ber. the Statute helps 
him in everie Writ, where the Husband aliens the right of his wife &c. 
hich hold &c. and if he cannot put all the caſes, yet he will put a caſe 
more hard, and by ſo much intend that leſſe is remedied, and for this if the 
heir bring his Writ of Right, he ſhall as well be releeved there, as in the 
writ which is given him by the Statute, vix. the Mortdanceſtor, for which 
&c.Scrope, he had aſſets by deſcent, whereupon at iſſue, and others e coxr. 
Sc. 11 Ed 2. Ei h. war. 83. but 5 Ed. 4. Br. warr. 95. If Tenant by the 
Courteſie alien with warranty, and die, and the heir bring his writ of 
Right, he ſhall be barred by the warranty, although no aſſets be deſcend- 
ed, contrary, if he bring his action poſſeſſory, ſecundum Statutum,Glonc. 
tap. 3. & 8. Ed 2 Fitz. Warranty 81. non compos mentis was brought of 
land aliened by the father, Tenant by the courteſie, and allowed good. 

In a Writ of Right of the Seiſin of Alice his mother, the Tenant 
pleaded a Releaſe, and quite claim with warranty made to him by the fa- 
ther of the demandant, whoſe heir the Demandant is, Judgment &c. 
Warr, We have nothing by deſcent &c. Judgment whether by this deed, 
. This deed was made before the Statute of Gloxc. and ſo bars at the 
Common Law, without aſſets; therefore by the Court he took nothing 
by his writ, Ed. 1. Fitz.warranty 87. and 7 Ed. 3. 52. Fitz, warranty 47. 
where the Tenant by the courteſie acknowledged a Fine with warran- 
ty,and no aſſets deſcended to the heir, and per ¶ uriam, if the Tenements 
were compriſed within the Fine, he is barred, and the reaſon is, becauſe 
the Fine was levied before the Statute of laue. whereto agreeth 31 Ed. 
. Fitz.warranty 95. 

At the Common Law, the warranty of Tenant by the courteſie was 
Collaterall,and is ſo now, as I conceive, but it ſhall not be a Bar in Mort- 
danceftor, Ayel, or Coſinage, unleſſe aſſets in fee deſcend in facto & re, 
where before, the aſſets were but intended in Law &c. and this Statute of 
Jlowe, is taken ſtrictly, for I believe the Law at this day to be, that if 
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the heir enter not upon the falienee in vita patris, he ſhall be bound and 
barred from his entrie by the warranty, and ſo where the Father diſſeiſed 


relea ſeth with warranty, and dieth, the heir ſhall be barred without af. 
ſets, of action and Entrie alſo, becauſe it is no alienation: alſo in the 
laſt point of the Statute of Glouc. of alienation in vita #Xx0ris of the he- 
ritage or mariage of his wife, if he alien the purchaſe. of his wife with 
warranty, he is out of the Statute, becauſe heritage or marriage, ſhall 
not be intended purchaſe, & pro hoc vide magna ¶ harta cap. J. ae marita- 
gio & hereditate of the wife, and it was made to reſtrain the liberty of Te- 
nant by the courteſie, Dyer fol. 1 48. pla. 78. 


— 


— — —— — — 
— — . 


ADE VVarranty of Donee in 1 ail. 


T ſeems by the Book of 41 Ed. 3. Fitz. Warrranty 16. if Donee in 

Tail make a Feoffment with warranty, and dieth without iſſue, the do- 
nor ſhall be barred, becauſe before the Statute was made, that at the com- 
mon Law after iſſue, the Donor who was a ſtranger ſhall be barred, but 
in the principall caſe he is privy in blood to the Donee, and therefore he 
is out of the miſchief of the Statute, and ſo out of the compaſſe; and 
Finch ſaith, that he hath heard Herl, who was at the making of the Sta- 
tute, who expreſſed the miſchief for which it was made, 15 Ed. 3. Mar- 
ranty 26. it is doubted, and adjourned, 10 E4.3.14., doubted. 

27 Ea.3.83. Ina Formedon in Reverter, the deed of the anceſtor of 
the Demandant was pleaded in Bar, which anceſtor was Tenant in Tall, 
it is no bar againſt the Donor, for the Statute recites the miſchief, /ci/. 
Lud donatores fuerint excluſi de reverſionibus huc uſque , and the heits 
diſinherited, ſo to reſtrain ſuch a point was the Statute made, Quod vo- 
luntas Donatoris 6bſervetur &c. 6 Ed.3.56, Herl faith, that he knows tlie 
Law to be, that he in Reverſion ſhall not be barred without aſfets. 

7 fd. 3. The opinion was, that if Land be given in Tail, the Remainder 
to another in fee, he in Remainder made a Feoffment with warranty, an 
died, and his heir was barred in a Formedon in Remainder, becauſe that 
the Statute, Quod voluntas donatoris obſervetur, and as to the Reverter 
or deſcender, but not of him in remainder : and Schard ſaid, if Tenant 
in Tail in remainder make a Feoffment with warranty, that this ſhall bar 
the iſſue, for he ſaid, that he in remainder, what eſtate ſoever he demands, 
is not helped by the Statute, 4 Ed.3.56, 
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XXIII. Warranty of Guardian in Chivalry, or in Socage. 


Guardian in Chivalry, or Guardian in ſocage make a Feoffment in 

ee, or in Tail, or for life with warranty. &c. ſuch warranty ſhall not be 
lars to the heir to whom the Lands ſhall be deſcended, becauſe it begins 
by diſſeiſin, Littl. lib. 3. cap. 13. plea 4. whereto agrees H. 16. Ed. 3. Fitz. 
parranty 20. and ſo of a Guardian for nurture, it is by diſſeiſin, 43 
Ed. 3.7. 
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XXIV. Warranty of an Infant, 


in Wi ud of an Infant is void, and yet if an infant and a man of full 
* age make warranty, both ſhall be vouched, and the age being 
„bund, it ſeems that the other ſhall warrant the whole, 48 Ed. 3. 12. ſee 
It I. Tit. Baron & feme. 


e . | 
d oh 7 — 

1 XXV. Warranty of a Feme ſole. 

Ff [ Ommunis opinio fuit, That if a feme ſole be bound to warrant Land 
to me, and A. B. hath cauſe of action thereof, and he take the ſame 
/ BK womanto wife, and afterwards ſue me, he ſhall be bound during the co- 


s Wl verture, for I may rebut him by the warranty which I have of the wife 
„ of the Demandant; Quere, and ſuch a Caſe was A 43. Ed, ;. tames alibi 
e 6citar, that if he to whom the warranty was made, had married the wo- 

man and had been ſued during the Coverture, the warranty is loſt for e- 
T ver, and if the husband grant in an action, that the warranty is by rea- 
d bn of his wife, and fave not his action by proteſtation, he ſhall by this 
rt de barred in an action taken of his own ſeiſin, if the wife be yet alive, 13 
r 40. P. Io. Br. warranty 43. & 70. | 
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ö XX VI. Warranty of not ſound memiry. 


* Entry, ſuppoſing that he hath not entred, but by HF. who hath 
wrongfully diſſeiſed VV. his brother, the Tenant faid, that H. is the 
father of the Demandant, whoſe heir the demandant is, which HF. enfe- 
offed the Tenant with warranty, and demands Judgment whether againft 
&, the Demandant faith, that H. was not of ſound memory at the time 
kee. to which the Tenant was compelled to anſwer, whereupon he faith, 
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that he was of ſound memory, iſſue taken &c. 24,8 E. 2. Fitzh. ppayray. 
y 80. , | 


— — I , — — 


XXVIL, Warranty of an Aſſigne, or the heir of the Aſſigne , or 1he 
Aſſign of the heir in tail, or the Alſugne of the Aſign, and 
who (hail be ſayd to be the Aſſign of the Tenantin tail to relut, 
e. | 


N an Aſſiſe the tenant rebutted by the warranty of the Anceſtor of the 
Plaintiff, whoſe heir, &c. and he was not ſuffered without ſhewing 
the deed of aſligament,no more then he eould vouch as Aſſign. amen 42 
Ed.; 19. He may rebut by 4 que eſtate, without being put to ſhew how 
he had his eſtate, 22 . pa. 88. Br. warranty 47.tit.Formedon 1 5 That 
where a man gave land in tail, and did warrant the land to him, and his 
beirs'and Aſſignes, and he did alien in fee, and died without iſſue, this 
warranty ſhall be a bar in a Formedon in Reverter, 7 Z.3.46:E,3.4.and 
if Tenant in tail with warranty enfeoff his ſon being of full age, he ſhall 
not derajgn the warranty as heir, but as Aſſgne, otherwiſe it is if within 
age, then as heir, 40 E. 3 44. | 
19 Cd. 2. Fitæh. warranty 84. In a Formedon in-Deſcender againſt 7, 
upon a grant to one H. father of the Demandant, whoſe heir the Deman- 
dant is. Wilby , one B. your Grandfather gave theſe lands to one F. and 
bound him and his heirs, and to his Aſſignes, to R. his heirs and Aſſigaes, 
and we ſay that R. enfeoffed our Father, who is heir &c. ſo if we were ſu- 
ed of a ſtranger, you are bound to warrant Judgment whether againſt | 
| 
| 
| 
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the Deed, and we are heir ofthe Aſſigne of R. Schard , the heir of the 
Aſſigne is not named in the warrantize. Steve, The | right which 
was in the one diſcends to the other, and ſo Schard pleaded another 
plea. | 
A gift in tail and warranty to the heirs and Aſſignes, and yet the heir 
in tail ſhall be helped by this, Per Cannt and Herl; contra per Trew 7 E.3 
34. Fitz. warranty 44. 3 
Note, that the Aſſigne of an Aſſign in an Aſſiſe of Novel Diſſeiſin did 
rely upon the warranty of the Anceſtor of the plaintiff in Barr, and 
Shara, notwithſtanding awarded the Aſſiſe, 24 C 3. 32. Fitzh; Warranty 
40, but otherwiſe by the Court, and that the Aſſigne of an Aſſiga ſhall 
rebut, by foree of the warranty, him who made the warranty and his 
heirs, 38 E:3.21.Firzb: 10. and 12 fd. 2. Fitæ b. voucher 263. Aſſigne 
2 an Aſſign, vouched the firſt feoffor to warranty, and granted by the 
ourt. | 
14 E:3. Fitzh.warranty 33. Per Schard, Many men conceive that the 
Aſſigne of the heir ſhall have as much advantage of che Warranty, as the 
Aſſigne of the Aſſign of the heir, by deed, which contains warranty to 
them, and to their heirs and Aſſignes, in a Formedon, 10 E4.3. 9. Wie 


Warranty. 


the Aſſigne of the heir had advantage of the barr by the warranty, 
&c. vi:7.E.3. agrees. and ſee 19 E.2.7ermine IM. that the heir of the 
Aſſigne pleaded warranty made to a man, and to his heirs and Aſſigns, 
and held a good plea, whereupon the Plaintiff was non - ſu t. 14 E. 3. Fitz 
warranty 33. agreed Anno 13 E. i. Fitzh:Warranty 93. 

Scire facias out of a fine by which J. acknowledged the Tenemeants to 
. for life, the Remainder to P. in tail, and if he died without heir, &c. 
the Remainder to ¶ and to his heirs &c. and the right heir of C. ſued 
this Writ &c. Mowbray, One Geatrice your Anceſtor &c. enfeoff:d J. S. 
in fee with warranty, and bound him &c. to warranty &c, which 7. ens 
feoffed one T. and took back the eſtate to him and his wife againſt whom 
this Writ is brought. Seaton, This B. was iſſue in tail, and you ſurmiſe 
not that we have aſſerts by diſcent, neither are you they to whom the 
warranty can extend, for the wife is the Aſſigne of an Aſſigne&c. and be- 
cauſe that the Huzband was privy tothe Warranty, and he and bis Wife 
may vouch the Hus band, ſo by Voucher to come to Warranty, it ſeemed 
to the Court that he might plead, wherupon Stone ſaw the opinion of the 
Court and imparled, &c. 16 E:3. 5 6. Fitæh. warr. 98. 


——5i — — 


XXVIII. VrYarranity of the halfe blood. 


J. Tenant iu Tail hath iſſue two daughters by ſeverall Venters, and dies, 


and the Daughters enter, and a ſtranger diſſeiſeth them of the Tene- 


ments, and one of them releaſeth to the Diſſeiſor all her right, and binds 


her and her heirs to warranty, and dies without iſſue, fin rhis caſe the ſi- 
ſter who ſurviveth may well enter, and out of the diſſeiſor of all the Te- 
nements, becauſe that ſuch warranty is not a diſcontinuance, nor a colla- 
terall warranty to the ſiſter which ſurviverh, becauſe they are of the halfe 


blood, and one cannot be heir to the other according to the courſe of the 
Common: Law, but otherwiſe it is, where there are Daughters of Tenant - 


in taile by one and the ſame venter, Littletes lib: 3: cap. 13. pla. 46. 


— 


—— — 


hi 130 — 


XXIX. Warranty of bim which is in by eſtate of another. 


life, ſaving the Reverſion to them, and to the heirs of the wife, and ſhew- 


ed the Deed of the Anceſtors of the Demandant , with warranty to the 
wife, to him. and to his heirs of his body, ſaving the Reverſion , &c. and 


demanded judgment whether againſt. Cc. Be/knap, By the Deed * | 
ine: 


Cire facias out of a fine againſt a tenant, the husband and his wife were 
AJreceived for the default ofthe Tenant, and ſhewed to the Court how 
the husband and wife did leaſe to the Tenant the Tenements ſor, term of 
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the wife hath nothing but che fee tail; and ſhe hath reſerved the reverſion 
of the fee, of which ſhee is now received, whereupon judgment if to this 
warranty, which extends it ſelf to another Eſtate, the Law will put us to 
anſwer, Finch, If ſhe were to dereigne the warranty , ſhe ſhall not be 
warranted of another eſtate, but ſhe may counterplead the warranty, but 
in this ca ſe of Rebutter, not, N. 45. C. 3. 18. 

Note that Hil ſaid, If Tenant in Dower alien in fee with warranty and 
a writ be brought in the life time of the Tenant in Dower, and before 
the time of the plea, the wife dye, by her death, and her warranty the heir 
ſhalbe rebutted. Scrope Juſtice ſayd, the Law was otherwiſe, for he might 
alledge, that he took bis freſh ſuit upon the alienation living the Tenant 
in Dower, he ſhall not be rebutted by the Warranty of the Tenant 
in Dower after her death &c. 3 E.3. Itin North F. 

Formedon in Diſcender brought by * againſt one C. upon a Deed 
made to B. and C. his wife. Belknap, One N, Great Grand- father of jy, 
now Demandant, gave the lands to B. and C. his wife, to them and their 
heirs in fee, and bound him and his heirs to warranty, and C. dyed, and B 
the husband ſurvived, whoſe eſtate the Tenant hath, Judgment, whether a- 
gainſt the Deed of his Anceſtor, &: Cheld, This R. is the ſame perſon 
which we have ſuppoſed who gave in fee tail to the ſame B. and C. and ſo 
his plea contrary to our writ, for which we do aver our Writ. Belkyap, [ 
rely only upon the warranty: Cheld, ſhew me then how you have bis E- 
ſtate. Th. The greateſt ſtranger in the world ſhall be received to bar you 
by the warranty, without ſhewing how he hath his eſtate; but in csſe of 
voucher, he ſhal not be received; and this I would have you anſwer. Cheli 
Not the Deed of R. our Anceſtrell iſſue, and others of the contrary, T. 42 
E.3.19. | 


— — — OCT Ann —— —— — — a—_ 


 pparranty of Tenant for life. 


Wi: the Tenant for lifedoth alien with warranty ec. and dieth , 
and the warranty diſcends to him who hath the reverſion, or the 
Remainder, they ſhall be barred by this Warranty, Littleton lib. 3. cap. 


13.5l. 34. 


XXX. Warranty of Texant by Statute Merchant , or Staple , or 
Elegit, 


| I: Tenant by Elegit, Tenant by Statute Merchant, or Tenant by Statute 

Staple, make a feoffment in fee with Warranty, this ſhall not barrthe 
heir that ought to have the land, becauſe ſuch warranties begun by dif- 
ſeiſin, Litt. lib. 3. cap. 1 3. pla. 3. | 80 


Warranty. 


Soin an Aﬀſe, if he claim by Elegit, or by Statute Merchant, the war- 
ranty is no barr, otherwiſe it is if he claim by Inheritance, 15 . 7. 9. 


— — 


— 


A What perſons ſhall be barred by War- 
_  ranty. | 


XXXILVibetber warranty ſhall bar the King. 


I. was found by Office, that King H. great Grand father of the King 
that now is, was ſeiſed of the Mannor of C. and the Mannor granted 
unto Edward, Earl of Cornwall, in tail, ſaving the Reverſion, and it was 
found that Edward died without heir of his body, whereby the Mannor 
reverted to the King, whereupon came MH: Che/ſelden, wife of . Che- 
ſelden , and ſaith, that not acknowledging the intail &c. the ſayd Edw. 
Earl of Corwwall gave the ſame Mannor by this Deed, which is here with 
warranty to one William Chedwich, to him and bis heirs for ever, in 
exchange for another Mannor, which the ſaid V. granted to the ſayd Ca- 
ward, and his heirs, and ſaith, that the ſayd Edward was Anceſtor of the 
ſaid Edward, Grartdfather of the King, That is to (ay, Coſin, and ſhew- 


eth how Coſin, &c.and faith that Aſſets did diſcend to the ſayd Edward , 


Grandfather to the King that now is, by the ſame Edwardin fee ſimpte, 
that is to ſay ; the Mannors of A. B. and C. in the County of S. Judge- 
ment, whether againſt the ſaid Deed which comprehends a Warranty , 
and the ſaid Warranty diſcended to the Grandfather of the King, where- 
by the right of the Reverſion was extin& in the perſon of the ſayd Ed- 
ward, Grand father of the King, &c. he ought to be impeached, and ſhew 
how he was in of the eſtate of V. Chend. Belknap, Seeing that you do 
not deny that Ed. who aliened had but a fee tail, ſo the ſaid alienation 


was to the diſinheritance of the King, who prayed Judgment, &c. and after 
ſearch made, it was found upon record, that Edward died ſeiſed of the 


Mannors in fee ſimple, which deſcended unto Edward Grandfather of 


the King that now is, as it was alledged by Margery, for which Mar- 


gery had reſtitution of the ſaid Mannors, &c. 45 A. P. G. 
And 6 E 3.56. Fitzh. tit warranty 61. In a Quare impedit by the Earl 
of Cormvall, againſt the Biſhop of R. T. late Biſhop of R. Predeceſſor , 
& c. did grant and releaſe all the right which he had in the Advow ſon of 
S. B. to the Earl of C. and his heirs, and in exchange the Earl of C. did 
grant an Acre of Land in ſuch a place, and the Advowſon of the 
the Church, which is now in demand; and two other Advowſons to the. 
Biſhop of R: and his Succeſſors, and did bind him and his heirs ro warran- 
ty, and the Warranty diſcended to the King that now is, who bath aſſets 
| ba 
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Warranty. 


by diſcent: and by Herle, If the King bath by diſcent, this ſhall bind him, 


where fore you ought to ſue a Writ out of the Chancery to ſearch in the 
Records of the Exchequer, if he had aſſets, and after the plaintiff was 
non · ſuit, and the Biſhop had a writ to the Biſhop, and 39 F. 3:11. Pitæ h 
d De Roy 52. The King did grant Ayd by adviſe of the Court. 

A man ſhall recover in value againſt the King by petition after ayd 
had of the King, if he had warranty with clauſe of recompence, but his 
clauſe ought to be entred upon the Ayd prayer of the King, otherwiſe he 
ſhall not recover in value by petition, 9 H. 6. 4 and 9 H. 6. 56. Ina 24. 
re Impedit, it was doubted whether the word Y Yarranty, were ſufficient 
to recover in value againſt the King, without this word ( 7» recompence ) 
Per Babington. Quære, for Videtyr, that he ſhould, and by Mertin, ag 
Advow ſon with warranty is good Aſſetts. 

Upon a Scire facias if the King grant land unto me and to my heirs and 
grants that if I be ſued or loſe in any manner, (unleſs by mine own 1c) 
that the King will render me in value other land, this is a good warranty 
againſt the King. 39 E:3-12. writ of warranty 37. | 

in an Aſſiſe of the office of keeper of YYoodFock Park, and the office of 
Gate-keeper for the ſame Parke, of che grant of the King for term of life, 
the Defeadant made his Title by another grant made before by King £4- 
ward the fourth, by this word Conce ſſi mus, and prayed Ayd of the King, 
Et Fuſticiarij negaverunt auxilium, but the Reporter held that he ſhou'd 
have ayd by theſe words, In ſtatuto de Bigamis vis. If the King ſhal ratifie 
the act of any man in another mans eſtate, or ſnall grant any thing to any 
man, &c. it ſhall not be ſuperſeded, but when afterwards this ſhall be 
made known to the King, it ſhall wichout delay be proceeded in, and 
this very word (Conceſſimus) hath as much force as Dedimus & Con- 
ceſſimut, for the Statute ſhall be taken diſjunctively and not copulatively, 
as is not ſo, forthe ſtatute De Bigamis eſt, Dedimus & ( onceſſimw!, 
2 H: :7. | 


— — 


—— 


XXXII. Whether warranty ſhall bar him in Remainder. 


Na Formedon in Remainder, the Demandant was barred by warranty 


of the Uncle, 7 E.3.50. Fitzh, warranty 45. and 4 E. 2. 56. Fitx. war- 
ranty 38. In a Formedon in Remainder, the Demandant was barred by 
the Feoffment with warranty of the Donee in tail. 

By Finch, If there bꝛ Tenant in taile, the Remainder to E. in tail, the 
Remainder to C. in tail. and the Tenant in taile dyeth without iſſue, E: in 
the firſt Rem inder mikes a feoffment with warranty, and hath iſſue and 
dyeth,and after the iſſue dyes without iſſue, and C. in the ſecond Remains. 
der be heir to him, he ſhall be barred by this Warranty, although the iſſue 


of ?; hath nothing by diſcent, ſo that he was not barrable z but Serjeant 
Kirton was of a contrary opinion. 


XXXIII. #hether 
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Warranty. 
XXXIII. Whether Warranty ſhall bar him in Reverter. 


% 


a Formedon in Reverter, The deed of the Tenant in tail, Anceftor of 
che Demandant was pleaded in barr, and the Plaintiff durſt not demur; 
hat traverſed the Deed, &c. 27 E. 3.8 3. Firzh. Warranty 42. eto Herle 

eeth, 7 E 3.34. Fitæh. warranty 44. But 14 E. 3. andy. the opinion of 
25 was char the warranty of Tenant in tail, &c. was no bar to the do- 


nor, becauſe the Statute rehearſeth the miſcheif. that is to ſay, Quod do- 


natores fuerint excluſi de reverſionibus huc u/que, and the heirs diſinheri- 
ted. ſo to reſttain ſuch point was the ſtatute, De donis conditionalibus, 
made, Quod velunt as donatoris de cetero obſervet ur, &c. 

In a Formedon in Reverter, and the count was, that 7, his Anceſtor, 
granted to one 7: in tail, who dyed without heir. Stonff, One T. Uncle 
of the Demandant whoſe heir he is, enfeoffed the Father of the Tenant 
with warranty, whoſe heir the Tenant: is, and demanded judgment whe» 
ther e. Scot, This T. is the ſame perſon to whom this gift in tail was 
made, who aliened in eftrepement by the ftatute againſt them in Reverſi- 
on, as againſtthem in the Diſcender, &c. Stove, Then you confeſs that 
this is the deed of your Anceſtor : Parnel, Yes. Stone, Now is the whole 
upon one Judgment, 10 E.3 14. Fitæb. warranty 53. vide 31 E.z. Fitz, 


warranty 28. 


— 
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XXXIV. VI beiber warranty Hall bar the Heir in Burrough Eng- 


11G. | 


VV. is no bar but to the eleſt, although it be of land in Ga- 
velkind, or Burrough Engliſh, for it ſhall follow the order of 
the Common Law, but a releaſe ſhall follow the nature of the Land or in- 
beritance, and (hall be a bar to all which may claim the land, which is aot 
denyed, and thereto agreeth, 22 EA. 10: 21 Ed.3.21. Br. warranty 69. 
and by Liitleton fel. 166. pla,44. collateraſl warranty of ſuch Tenements 
where the wartancy diſcends upon the eldeſt ſon, & c. this ſhall not bare 
the youngeſt fon, who by ſuch cuſtome inherits, and by him, if tenant in 
tail of Tenements in Burrough Engliſh, diſcontinue with warranty, &c. 
and bath iſſue two ſons, and dieth ſeiſed of other lands or Tenements in 
the ſame Burrough in fee ſimp'e to the value or more of the Tenement:in- 
Hiled , . &c: yet the younger ſon ſhall have his Formedon of the Tene- 
ments tailed, and ſhall not be barred by the Warranty of his Father, 
though Aﬀer: diſcended unto him in fee ſimple from the ſame Father, 
according to the cuſtome; becauſe that the warrantize doth diſcend up- 
ow the elder brother.who is in full life; cc. and not upon the youngeſt 


ieretd abreeth, Ni. 13. H, 4. Fitzberbert Warranty 94. Where a For- 
6 LI111 medon 


Maranty. 
medon in the Diſcender was brought by one R. according to the xuſtome 


of the Town, that the Lands and Tenements in that town the youngeſt - 


ſon ſhould inherit, and ſo it was there declared and not the Writ, Screns. 
he Frere that bee is the youngeſt ſon ; and the Writ makes no me; on 
the of;Judgment, E t non allocatur, & collaterall warranty was alledged, 3; 
alſo affets by diſcent, yet by the Court, he ſhall not be barred by this max. 


ranty which is at the common Law, and diſcended upon him who ſhal 


inherit by the Common Law, &c. by which the Tenant waived his bare 
and vouched &c. l b 


=- * 


XXXV. Vbetber warranty barr the Heir in Gavelkind. 3 


N the ſame manner it is of Tenements in the County of Kent, which 

are called Gavelkind, which Tenements are partable among brethren, 
&-c. according to the cuſtome. For if any ſuch warranty be made by his 
Anceftor, ſuch warranty ſhall diſcend only to the beir, who is heit dtthe 
Common Law, that is to ſay, to the elder brother according to the courſe 
ofthe Common Law, and not to all the beirs which are heirs of ſuch, Te 
ments according to the cuſtome, Litt. fel. 167.pla 45. (agreeing 22 f. 4. 


10) 21 £4.3.21, Bro. warranty 69. and that the warranty in Gavelkind 


diſcends only upon him who is heir at the Common Law, but a releaſe of 
the Anceſtor is a bar againſt them all, 21 f. 21. Br. warranty 44. agreeth 
bereto, 44 £.3. 16. and 17 E. 3. G1. Fitæh. warranty 22. and 24. Ed.3 66. 
Fitzh, warranty 50. 


XKXXV1, . VVhether warranty barrs the hulfe bund. 


— 


I. enant in tail bath iſſue two daughters by diverſe venters, and dieth; 
an{ the Daughters enter, and a ſtranger doth diſſeiſe them of the fame 
Tenements, and the one of them doth releaſe by his Deed to che Piſſeiſor 
all his right, and binds him and his beirs to warranty, and dyeth without 
iſſue, in this caſe, the ſifter which ſurviveth way well enter and out the 
Diſſeiſor of all the Tenements, becauſe ſuch warranty js ao diſcontirtuance 
nor coflaterall warranty to the ſiſter who ſurvives, becauſethey are of 
the halfe blood, and the one, carinor be heir to the other, according to 
the conrſe of the Common Law: But otherwiſe it.is where there att 
Davghters of Tenant in tail by the ſame ventet, Lit. fol, ie pla 46. 


y 
: 1 jo ( 1% 70 
* 1 - KL. 
A of 4 % es - * 
572 - 44% . * «© © > 4 4 81 2 - 
> | 4 : 
2 
* . % ; 


e. ern 2 5 5o = = — 


Warranty. 
n oi 2 18 0 bo 31273 n | 
XXXVIIl. 17 hether be that is not heir ſhall be barred; 


F Tenant in tail to him and his heirs males hath iſſue two ſons, and dif- 
LTcontinusth, and the Anceſtor collateral! releaſeth with warranty and 
dyeth, the father who is Tenant in tail dyeth, and the elder ſon bath iſ- 
ſac a daughter and dyeth, the younger ſon ſhall not have a Formedon , 
by Newton and ¶Aſcbougb, but the tail is utterly anciented and extinct, 
and the elder barred thereof for ever, and by the ſame reafon the younger 
who claimgs/by him, and if the heir bring a Formedon, and the Tenant 
bath warranty collaterall to plead, and he will nor plead it, by which he 
recovers ; yet the warranty is not taken away, but he ſhall have a Writ 
of Right, and the grantee of a Rent, ſhall falſifie this Recovery, Per Pa- 
fon, in an Aſſiſe, H. 9. H. 5. 59. . 
In an Aſſiſe by two brethren, the Tenant ſaith that their Father en- 
ſeo ffed him with warranty, and the land was Gayelkind, and demands 
pagment; if an Aſſiſe &c. Fit h. This is no plea, and after the Aſſiſe was 
warded againſt the younger, the elder anſwered to the Deed, 44 E 3.17 
ind by Pigot, they all ſhall vouch by force of warranty made to their fa- 
ther as heirs, and the feoffment of their father is a good bar to them in a 
Writ of entty, upon diſſeiſin, 22 E. 4. 10. 
But 17 E. 3.61 Fit xh. warranty 22. and 22 E 2. 10. Fit ⁊æh. warranty 7. 
The uncle of the heirs in Gavelkind doth enfeoff with warranty and dy- 
eth, and the warranty lyeth againſt the elder only. 


— — — = 
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J XXX VIII. iy bei ber warranty ſhall bar a feme Covert, 


Ne If the husband diſcontiuue the right of his wife, and the Ance- 
ſor collaterall of the Wife, releaſeth with warranty and dyeth, to 
whom the wife is heir, and after the busband'dyeth, the wife ſhall be bar- 
ted in Cui in vita, by this warranty, notwithſtanding the Coverture, be- 
cauſe ſne is put to her Action by the diſcontinuance; for coverture can- 
not avoid warranty, but where the entry of the wife is lawfull, which is 
not upon a Diſcontinuance, 33 H. 8. Brooke warranty $4. and 3 HF. 


in an Action of Treſpaſs collaterall, warranty was pleaded apgaioſt.a 
woman in Remainder in taile who was covert, Tempore Diſcenſus inde, 
anditwas held a good bar in the Action, by reaſon it was made upon dil- 
continuance, for it is a ſufficient bar in treſpaſs withont the warranty, Ta- 


= 00 nr 


men dubitatur, if ſuch warranty ſo diſcended, be a ſufficient bar in a For- 
nedoniin Remainder brought by the woman, the reaſon ſeems to be, for 
that the warramy cannot properly avoided but by entry, and ſnhe can- 
Nobbi, oe HET 2 We not 
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not enter upon a diſcontinuance, and then it ſeems that this is a bare, not- 
withſtanding the Coverture, 35 H.6.63. By Priſot, Nonage not Cover. 
ture will not ſerve to defeat a collaterall warranty, but where his entry 
is lawfull, and 32 E: 3. Br. warranty 94. 5. 9991 

It is doubted if warranty diſcend to a Feme Covert, baying right of 
Remainder upon a gift in tail from him who made the warranty with the 
Remaioder to her, whether this ſhall be a barr in a Formedon in Remain- 
der, 3 H. 7. 9 ar | 

Tenant for life, the Remainder to me, and to his Daughter, bein wy 
wife in fee, the Tenant for life aliens with warranty and dyeth, this 
bar me and my wife in Conſimili caſe, 18 E. 3. 3. we 


— — 
— 
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XXXIX. Whether warranty ſhall bar an Infant. 


Y Littleton, fol. 163. plac. 35. Tenant in Dower aſieneth &c. the heir 
being within age, and alſo at the time when the warranty diſcended 
upon him he was within age, the heir may enter, for no liches ſhall be 
judged in the heir within age; but at the time of the diſcent if he were of 
full age, and entred not upon the Alienee in the life of the Tenant in dow- 
er, there peradventure the heir ſhall be barred by ſuch warranty,becauſe 
ir ſhall be arcounted his folly , that be being of full age, entred not in the 
life time of the Tenant in Dower, &c. herero agreeth Priſot, 3 5 H 6:63. 
and by his opinion he ſhall not defeat it by Aſſiſe: For if it be pleaded - 
gainſt him and he cannot plead entry to defeat it, be ſhall be bound. And 
it is ſaid elſewhere, that upon diſcent and the like, where the entry is not 
lawfull, and a collaterall warranty diſcends, it ſhall: bind for ever, not- 
withſtanding Nonage or Coverture, fox Nonage nor Coverture will not 
ſerve to defeat a collaterall warranty, but where bis entry is lawfull: And 
by Schard, Steaffe, and Birtos, in an Aſſiſe, if collaterail warranty deſ- 
cend upon an infant, he may enter in the life of his anceſtor, or after well 
enough,28fſ.p.28. & per Cur. 18 E. 4. 13. Tames videtsr, that if a dil- 
cent be mean between the full age and the entry; that then he cannot en- 
ter, but by 32 E. 3. Brook warranty 94. and Fitzh. warranty 30 where 
the entry is taken away, there the warranty is a barr, and ſo of coverture 
by Stone, 6 E. 3.6. Fitzh Warranty 60. If you be within age, it is greater 
reaſon that your actien ſhould ſtay till you come to your age, which ſhal 
not out him of his anſwer by reaſon of his Nonage, and after the plaintiff 
was non · ſuit, being in doubt that the ſuit ought to bave ſtayed untill his 
age &c. and by 28 Af 5. 28. The alienation by the Tenant by the curte- 
fie with aſſets and warranty ſhall not prejudice the Infant wit hin age, but 
that he may well enter after the death of the Tenant by the curteſie, not 
withſtanding the Warranty and the aſſets, vide 35 H 6. and 32 of Ez in 
the title F7arranty, Tenant by the curteſie aliens with warranty may 


and the ſame caſe. 


in age, be may enter within age, or at full age. 


Hamme. 
eth, Aﬀers diſcend' to the heir within age who enters upon the feoffee, 


" and ad judged la wfull, becauſe he might have entred for the forfeiture, 
and then the warranty ſhall be defeated, and no negligence ſhall. be ac- 


A 


counted in bim within age, 32 E.3. Fitæb. warranty 30. 28 Af: 28. acc. 


* 


* 


'- If an Infant be diſſeiled. and the Anceſtor collaterall releaſe with war« 


tant y and dye, the infant may enter, but it behooves him to do it preſent- 


ly «fter he comes to full age, becauſe the Infant had no diſcretion, Pri ſot 
35 H. 6. 63. but Dauby, otherwiſe. J Bey vt 
By all it was cleerly adjudged; 18 E. 4. 13- If Donee in taile dye ſeiſed, 
ind the mother releaſeth with warranty which deſcends to the iſſue with- 


: = 
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XL: Whether Warranty doth barr a Oſe in Tuile, aud ihe 
Feoffees. 77 n „ e 


/TOre, the Grandfather being Tenant in tail d iſcontinues , * theres 
- VN upon makes the will, that his Feoffees hold his Lands untill his debts. 


— — 


a 


de paid, and afterwards to reinfeoff his heirs of his body and dyeth , the 


Father enters and makes a feoffment, the de bts not being paid, and levies 
a fine and ſuffers a Recovery by writ of right, and cauſeth  collatererall 
warranty to be made, and dyeth, and now the ſon enters, and as ſoine ſay, . 
the feoffees may enter, and make him an eftate, according to the will of 
the Grandfather, and the opinion of Hsſſey and Brian cheif Juſtice and 
others was, that the ſon ſhall be barred by the collaterall warranty, and 


the warranty of bis Father, and according to the Recovery, the which the 
ſon could not undo by the new Statutes, and Fairfax and Townſend were 


of opinion, that the heir was barred by the deed, but not the Feoffees, be- 

2 the Statute doth not bind them, and the feoffees have nothing but 
only to the uſe of the heir, by which t he heir might enter after the debts. 
be paid, and now the debrs are payd, and were not at the time of che fe- 


- offment of the father, and the heir might claim by the will of the Grand- 


father, and not by the Father, by which &c. but the cheif Juſtices and o- 
thers were of a contrary. opinion, 4,3 Hy. 13. ; 


_—— — _ WW 
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XLI. Whether warranty diſcended upon one in Poſſeſſion, ſhall: 
burt. | 


— 


T Enant for life grants over bis eſtate, in whoſe poſſeſſion the Anceſtor- 


collaterall, releaſeth, hee in Reverſion releaſeth with warranty, 


+ this is, no bare to him; for hereby his eſtate is not enlarged; 41 E. 3. Fb. 


WATTANIY : 


A N 
owa 


warranty 15.44 Ed. 31 10: agree, where the caſe was tlius, Leſſee Gor life, 


the remainder to another in tail, the remainder to the right heirs of the 
Tenant for life, who grants His eſtate as aforeſaid, but otherwiſeitis if 
he had the fee at the time of the Releaſe made unto; him, 144 Ans. 
Action 43 Ed. 3.9. The opinion of Finch was otherwiſe, asi 
for he ſaid, thax if | Leſſee for liſt, bewith remalnder ĩn tail, and the Te 
nant in. Tail releaſetli to the Tenart for lifo with warranty, this ſhall bar 
him wichaſſetrgn „„ ud li 33375 v1 
If there be Tenant for life, with remainder in Tail, and the collaterall 
anceſtor of Him in remainder releaſe with! warranty and dieth, tliis ſtall 
not bar me, if the Tenand for life die; for the warranty is gone away; and 
determined by the poſſeſſion, *Kirk45 Ed. 3. 21. Perry ar. 44 Aſie 
45 Ed. 8. 21H. 

See 4 A/ciſe 6. adjudged. If there be a gift in Tail, the remainder to 
the King, and he makes an exchan e with another, to him, and his heirs 
for other Lands, and with a clauſe of warranty and dieth without iſſue, 
and aſſets deſcend to the King, that this ſhall be a bar bythe warranty, 
and reſtitution was there made. | 


e ö 
XLII. I hat actious warranty, ſhall bar. 
n 12 f an 10 N 10 N 7199 135 g „ 2608 
an action of Treſpaſſe, upon the Statute of 3 Ri. 2. tlie Defendant 
uid, that certain. perſons were ſeiſed of the ſame Lands to the! uſe of 
the father of the Plaintiff in fee, and the father and his heirs made a [eaſe 
to 75 —.— with warranty, and che Plaintiff in the life time of bis 
facheß confirmed his eſtate with warranty; Judgement, w | 
this deed with warranty, he can maintain this action. This is no bar in this 
action, for no Land is to be recovered, nor in demand, but damages, as in 
the generall Writ. of Treſpaſſe, and the nature of Warranty is to ſtop 
one by way of concluſion of his Right, and it is not pleadable, but where 
the Landis in demand, 20 H. 7. 2.21 H. y. 32 * 
In Treſpaſſe upona Clauſum fregit, the Defendant may plead a Fine 
with proclamations in bar, but then it behoves him to conclude Judge- 
ment, if action, for he cannot in Treſpaſſe rely upon the eſtoppell, for 
this goeth to the realty, otherwiſe it is in an Aſſiſe: So the Defendant 
may plead a warranty in treſpaſſe, and conclude Judgement, if action, 
but he cannot rely upon the action, 27 H.8.2 2. Perkins pa.726.0ther- 
wiſe, 32 Ed.4.5.4:and 21 Ed. 4. 82. agreeth with the warranty with 
concluſion. | 
In a forcible entry the Defendant pleaded a Feoffment of the anceſtor of 
the Plaintiff with warranty, and demands Judgment, if againſt the deed 


DL — 


f 


of his anceſtor &c:- The better opinion in the book was, that this is no 
plea,” becauſe nothing is demanded but dammages; after wards it is ſaid, 


that 


4 P co % „ „ eee e fw a ma try om 


dar ie appeattd bythe Declaration, that zhe Warranty wis -nade d long 
— the Treſpaſſe ſuppoſed to be dont Bryan then — 


| 2 be good, for this warranty proves the poſſeſſion lawfull at the 
time 


2 the entry, 11 H. 7. 15. 10 1287 5 
In Treſpaſſe upon the Statute of 5 R: 2. the warranty of the anceſtor 
as Pleaded, Judgment demanded, whether aga inſt the deed bf the ance- 
for, which com prebends c. the better opinion ſeemed, that it was no 
plea, till the Freehold came in debate, 1 H. 5. 12. 22. „Ben 
In Treſpaſſe upon the Statute of 5 R. 2. bro 
wife, the Defendant ſaid, that the anceſtor of the wife, whoſe heir ſhe 
nas, did enfeoff ſuch an one with warranty, whoſe eſtate ſhe harh;'de- 
mands Judgement whether againſt this deed; which comprehe nds warran- 
ty, whoſe heir the wife is &c. the opinion of, the Gourt was, that thibis 
no good plea in this perſonall action, otherwiſe it in a Plea of a reall acti- 
en, 15 Ed.. Fitzh. entry 22% 4¹¹ 3 
Tenant in Tail of an Advowſon in groſſe, gives the ſame in fee to one 
in whoſe poſſeſſion an anceſtor vollaterall doth reſeaſe with warranty, 
and dieth, Tenant in Tail dieth, the Church happens to be void, and the 
Grantee preſents, and the iſſue in Tail brings a Quatre iimpollit, the De⸗ 
ſendant pleads the collaterall warraney of the anceſtor, and this was a 
good bar, becauſe by his count he claimed the inheritance, but if he had 
claimed the Advowſen but for years, or for the next avoidauce; then it 
hall been no good bar: So in T — — prima. fac ie the wuarrafity is no 
bar, becauſe the plaintiff is ſuppoſed to be in poſſeſſion, but if he intitle 
him to the Freehold or to the inheritance/ then it is a good bar: ſo in 
waſt if he declare upon a Leaſe for life, ſo in aſſiſe if he eiaimiby E/rg;r, or 
ſtatute Merchant, it is no bat, other wiſe it is, if he claim the inheritance or 
Freehold, and all this was granted oy the Court, 15 Hen. of OO 
Treſpaſſe fot brexking ot his Cloſe, the Deferidant pleaded the releaſe 
of the anceſtor ofrhephintmin his poſſeſſion with warranty, Judgment, 
whether againſt this warranty of the anceſtor without other matter ſheiw- 
ed, acc. &c. The opinion of all the Court, except Catesby, that the 
plea was not good, becauſe the action was meere perſonall, 12 Ed.. 4. 
In Treſpaſſe, rhe Defendant intirles himſrif to Lands by act of Parlia- 
ment, becauſe they were ſeiſed into the Kings hands, and by his Lexters 
patents/&c. he grants the ſame Landꝭ to the Predeceſſor of the defendant 
and demands Judgment, if without ſpeciall matter ſhewed againſt this act 
of Parliament, ke ſhalt be received to this action and it was not allowed 


byſuchi conclufion, fot it cannot be pleaded by of eſtoppell in this 


action, becauſe if the defendant plead in Treſpaſſe the deed of the 
anteffor of Qhoplaincifiwith wartanty;: wheſe heir he's of vhis Land, 
and demands Judgment, if: againſtthedeed; which comprehends warranty 


ke. This is notiof force, becauſe theſe actions are all ſaid to be in pof- 

leſſion prima facie, and not in —— — ſo if he plead a recovery 4. 

HLinktheadceftoriof:the plaintiff, heir he is of the —_ 
x FIST n p 6.198 | 
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t by the husband und 
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Warranty. 
and demands Judgment, if againſt this recovery &. This is: of a6 
force, becauſe no Land ſhall be recovered thereby, but in an aſſiſe or Pra. 


cipe quod reddat, they are good pleas pleaded by the manner & c but the 
Juſtices hold theſe pleas good to plead by the manner againſt the Plaintiff - 
himſelf, as warranty made by the plaintiff himſelf, or recovery-.againt 
the Plaintiff himſelf, but not where they are againſt the anceſtor (where 


note the diverſity) and ſo the Plea was not holden good, but the Juſtices 


held, that if they would plead matters before, without ſuch concluſion, 
and colour given, that this ſhall be good without doubt, but without co- 


lour it would not be good, but in the Caſes before, it is is a good plea 


without colour, by cauſe of eſtoppell, becauſe where he pleadeth an eſtop- | 


ell, there is no need to give colour, and without pleading an eſtoppellit 
—— bim to give colour, 35 H 6 Fits. b. Treſpaſſe 160. 1. 1 

In Treſpaſſe for breaking his Cloſe, the Defendant pleads the warran- 
ty of the anceſtor of the Maintiff, whoſe heir he is by a deed ſhewed be- 
fore that made to ſuch Tenant of the place where the Treſpaſſe was 
done, whoſe eſtate he hath, and relyeth upon the warranty atterwards 
he waived this plea without compulſion, and pleaded the Feoffment of the 
anceſtor with warranty made to ſuch an one whoſe eſtate the Defendant 


| hath, and demands Judgment; if againſt the deed of his anceſtor, which 


comprehends warranty, without ſpeciall matter ſhewed, this action 
ought to have, and this was held a good plea, 21 E.4.18.82. uſo 

In an Aſſiſe of Common, the releaſe of the anceſtor of the. Plaintiffs 
no plea with warranty, becauſe that it is of another thing, and alſo be- 
cauſe that the heir cannot defeat the warranty by entry into the be 
cauſe his entry into the Land is not lawfull, ſo to bar him by the 
his anceſtor, where no Laches ſhall be adjudged in him, it ſhould behard, 
22 4;8. 34 Ed, $. >: NU „„ 950899 v l 6 

In an Aſſiſe of eommon of paſture ; the releaſe of the anceſtot of 
the plaintiff with warranty, is no bar, becauſe the warranty doth not 
extend to common, if he were ſued by a ſtranger of the Common, he 
ſhall not vouch by reaſon of this warranty, nor by conſequence ſhall bar 
him, but the releaſe of the plaintiff, wichour warranty is good, but if it be 
with warranty, and he rely upon the warranty, it is not a bar, 33 Ed. 3 
Fitz. Y Varranty 74. wei b a iq l | 

In a Juris utrum, or Entry fone aſſenſu Capituli, by a Dean, Wa rrar- 
ty of the anceſtor is no bar, 27 H b. Fitz, warranty 48. 

If a Parſon of a Church be diſſeiſed of Land in right of his Church, the 
Releaſe of his brother with warranty fall be a bar to him for tus life &c. 
In an aſſiſe xc. 24 Ed.3.Fitz.warranty 71." Grad 24 2 ligand 0 

Ina writ of Dower, the warranty of the anceſtor of the Demandant is 
no bar, Quere cauſam, 43 C;. Fabi i (0 * 

Releaſe of the anceſtor of the plaintiff is no bar in Dower, nor ina 


E nds 21 Ed. 482. 3 Nin r 
of. and Vaveſovr agree, but Aryan ſaid, if he claim the Common 
the ſame anceſtor, it is a good bar, ibi _ 


If 


si 28S Ss. SFS 
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Warranty. 

If a man have a Rent- charge, or a Rent-ſeck iſſuing out of the Land, 
which is holden of his father, by certain Rent, yet if the father releaſe 
to the Tenant with warranty, this is no bar to the heir, of his Rent · charge, 
pr Rent · ſeck, as I underſtand the book, 41 . 6. wy. 
In an aſſiſe againſt a man and his Wife, and another, the third ſaid, 
e was enfeoffed by the husband and his wife, and voucheth them 
tho were in Court, and would have warranted and pleaded in bar, and 
mere not received, becauſe in an Aſſiſe of Novell diſſeiſin, a man ſhall 
pot warrant, unleſſe he will willingly warrant it, and it ſhould be alto- 
gether againſt the will of the husband, otherwiſe it is in other pleas 
where he ſhall be compelled to warranty by proceſſe &c. 20 Ed.. Fitch. 


wrranty 84. 
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Things to be warranted. 


t 


5 XL IV. Where warranty ſhall follow the eſtate, and enlarge it, 


Man doth enfeoff one R. to him, and to his heirs, and aſſignes, 
Land by the ſame Deed doth bind him to warranty by ſuch words, Ez 
ego vero præditt. Sc. omnia, terrat & tenementa contra omnes Gentes in for- 
ma pred, warrartizabimus & c. Hauck. This warranty extends to the aſ- 
pe of the Feoffee as well as to the Donor, and the laſt term a fine was 


leaded here in the ſame manner with warranty, ſcil. in forma pradiqta, 
ind this vas the ancient form, and I know this caſe was put, and ad judg- 
ed in my book, that the warranty was good by the manner, which was 
affirmed by all the Judges, 14 H.4.1 3. whereto agreeth Perkins 49. c. 12 
Ed. 2. and6 Ed.2.Br. warranty 82 & 66. 

In an aſſiſe it is admitted, where a man releaieth to Tenant for life, the 
temainder over in tail, the remainder to the right heirs of the Tenant for 
life, and the releaſe is with warranty to him and his heirs, and the Tenant 

r life grants his eſtate over and dieth, and he in remainder in Tail en- 
ers, that this warranty is determined, and void, for the releaſe ſhall 


ture to all the eſtates, and the warranty cannot enure but to him to 


whom it was made, and cannot enlarge his eftate, 44 Ed. 3. 10. 
Ina formedon in remainder, Sad. there where he demands 20 acres,and 
two Mills, we ſay, that F. his Uncle enfeoffed us by this deed which is here, 
ud bound him and his heirs to warranty, and we ſay, that at the time 
ofthis feoffment, the place where the Mill was afterwards ſet, was then 
land, and paſſed as parcell, and the deed was read, which was, 20 acres 
> Land, and one Mill, Et ego volo &c. Warrant, &c. omnes pred. terrai, 
Wn pratis, paſturit, . & ſervitiis liberum tentmentum, cum om- 
m m m m 


or continue after the eſtate determined, 


nibus © 


819 


did extend it ſelf &c. by reaſon whereof we pray ſeiſin thereof; for in 


ment be made in fee with warranty in tail, this alters not the eſtate, 


Warranty. 


ibu: ſuit pertinentiis, Paru. as to the Mill, he had not warranty, which 


that he granted ſo much, and one Mill, he ſuppoſeth that the Mill is in 
groſſe by it ſelf, and then it cannot be compriſed within theſe words, 
omnes terras.  Herle che deed willeth omnes terras cum prafis, paſtaris,. 
tum pertinentiis &c.warr. & Parn. A Mill cannot be appurtenant to Land 
nor parcell, nor more, for it doth ſuppbſe 2 tliing in groſſe. Heyle, it 
ſeems to us, that it takes to the whole Deed notwithſtanding this grant 
&c. 7 Ed 3. 50. Fiuæ. warranty 45. 

An Annuity was granted to one and his heirs, and warranted for him an 
his heirs, to the Grantee and his heirs, and the opinion of the Coun 
was, that the annuity is taken away by the death of the Grantor; be. 
cauſe, that it was not granted for him and his heirs, and the warranty is 
of force when the eſtate is determined, 2 H. 4. 13. | | 

Where Lands were given to two and their heirs, leaving out ſuit, with 
warranty to them and their heirs, that they hade but eſtate for life, and 
the warranty doth not amend the eſtate, for it doth not alter, but enſue 
it, and is determined with it, and is as it were a Covenant, for if a Leaſe be 
made for life with warranty in fee, this ſhall not enure but or lie 
Forteſcue 19 H.6 74 20 H.6.35.and 22 Hen. 6. 1 5. adjudged. So if a Feo 
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but he hath the Fee, 10. and 11. EIix. 
for life. | 

Leaſe, pur auter vie, with warranty in fee, it enlargeth not the ellate 
in ſeſta ad molendinum, 17 Ed. 3.67. : 

If gift in tail be made with warranty in fee, viz to him, his heirs,and 
— and he makes a feoffment, and dies without iſſue, the donot 
ſhall be barred by this warranty, 7 #d 3.3 4. and 46 Ed. 3: 4. aß tees, for 
the warranty extends to the e. 

Leere, Where Lands were given to husband and wife, and warranty 
to them in Tail; if it were tail, or not, 12 A. 16. but 12 CA. 3. Fitæb. 
Tail 3. that it is Tail, Perksns 38. contrary, but for life &c. for by war- 
ranty in the deed, the eſtate ſhall not be altered: * 

If Leſſor for life releaſe to the Leſſee all his Right with warranty, to 
kim, his heirs and aſſignes, yet his eſtate is not altered, for the heir can 


not have warranty, if he hath not eſtate, 7 Ed. 3,6. & 7. in the ſame 
opinion. | \ 
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. M bet ber Tarranty extend to another ate. ö 


Cire facias out of A Fine againſt a Tenant; the husband and the wiſe, 
Awere received for default of the Tenant,and ſhew unto the Court, that 
the husband and wife did leaſe to the Tenant the Tentments for _ n 

| N TER He, 


Ms. 


Warranty 1 
| - 
life, faving the Reverſion to them and the heirs of che wife, and ſhewed 
z(ceed of the anceſtors of the Demandant with warranty, to the ſame wife, 
to ber, and her heirs of her body, ſaving the reverſion &c. and demands if a- 
415 8&c.Belknap, by the deed ſhewed, the wife had but a fee tail, and 
had reſerved aReverſion in fee, of which ſhe is now received, where- 
th Jadgment, if to this warranty which extends to another eſtate, the 
Law will put us to anſwer. | Lf oth 
Finch. If ſhe were to dereign the warranty, ſhe ſhall not be warran- 
ted of another eſtate, but ſhe may counterplead the warranty, but in this 
caſe of rebutter, not; M. 45 Ed.3. 18. | | 
Note, that Hill ſaid, if Tenant in Dower alien in fee with warranty, 
aid a Writ be brought in the life of the Tenant in Dower, and before 
the time of the Plea, the woman dies, by her death, and by her warranty 
the heir ſhall be rebutted. Scrope Iuſtice, the Law is otherwiſe, for if he 
could ſay, that if he took his freſh ſuit upon the alienation, living the 
Tenant in Dower, he ſhall not be rebutted by the warranty of the 
Tenantiin Dower, after her death, 3 £4.3.7t. Nor. Fitæ. warranty 62. 
In a Formedon in diſcender by V. againſt ( of a gift made by B. and 
{. his wife, Belk, one K. = Grandfather of W. now demandant, 
ve the Lands to B. and C. his wife, to them and their heirs in fee, and 
dund him and his heirs to warranty, and C. died, and B. the husband 
firvived, whoſe eſtate the Tenant hath, Judgment, it againſt the deed of 
dis anceſtor &c. Cheld. this R. is the fame perſon, which we have ſup- 
poſed, who gave in fee tail tothe ſaid B. and C. and fo his plea is con- 
traty to our Writ, for which we will aver our writ. Belk, I rely wholly 
moo the warranty. Cheld, thew then how you have his eſtate. Thorp. 
moſt ſtranger in the Forld ſhall be well received to bar you by the 
arranty, without ſhewing how he hath his eftate, but in caſe of voucher 
be ſhall not be received, and therefore anſwer. Cheid, It is not the Deed 
of R. our Anceſtor, iſſue takenzand others were of a contrary opinion, 7 


q3-E.3-19. 
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F 7Arranty goes te no more but to that which js of the part of the 
V perty, fof if husband and wife levy a Fine with warrünty of land 
df che husband, yet fhe ſhall have her Dower, 25 EA. Finch. Dower, 13 2. 
duc 13 Eaw.z. Fir x herbert Dower 160. 19 Ed.2. Fitzhebert, Dower 165. 
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Warranty: 


ken after, ſo of waſt or forfeiture 'committed-afterwards, ſo of the heir 
to the diſſeiſor of his father, in the life of his father, without warranty, 
42. Ed. 3 G. cap. as it ſeems of waſt, tamen quare. | 
If the husbaud diſcontinue, and the iſſue confirmwith warranty during 

the life of his mother, who after diecb, he ſhall be barred by thiswar- 
in ſar cui in vita, but if there were not warranty in the deed; mow valeree * 
10 Ed. 2 Fitz.Warranty 82. and Fitzh. Confirmation 24. agree, if he con- 
firm che eſtate of the diſſeiſor of his father, he ſhall not be barred without 
warranty. | 

By releaſe of the father to the diſſeiſor of his Grandfather with waranty 
ranty, which deſcends to the Son, ſhall bar him of entry, and action for 
the Land in Fee,. notwithſtanding the right deſcended unto him after the 
warranty, if the father died firſt, and the Grandfather after: So by re- 
leaſe of the elder ſon. in the life of his father, Littleton fol. 159. ac. 
11. & 12. 


— — — — 


„ — — 


"XL VII. Whether warranty. can be divided 


1801 Pracipe quod reddat, Tenant in ſpeciall Tail hath iſſue a * 
by his wife, and diſcontinues with warranty, the wife dies, he takes a- 
nother wife, and hath iſſue another daughter, and dies. The elder _ 
ter takes a husband, and ſhe and her husband bring a Formedon, andth 
Tenant voucheth the daughter wife of the Demandant, and the other 
ſiſter by a ſtrange name, the wife demandant appears, the other makes. 
default to the ſequatur, whereby the Tenant rebutted againſt the Deman- 
dant by the warranty, and aſſets deſcends for one moyety, and for the o- 
ther moiety the Demandant had ſeiſin of the Land (which note) for he 
cannot rebut for the whole, becauſe the warranty deſcends. onely upon 
the wife of the demandant, and ſo ſee a warranty ſevered, 45 Ed. 3-3, 

Note, where there be two parceners, and the one alieneth her part, and 
the other is ſued, there becauſe ſhe cannot have aid of her coparcener,ſhe 
may vouch alone; and ſhall have the warranty alone, by Finch and K ni- 
very, & non negat ar in formedon, and. ſo obſerve the warranty ſevered, 
and ſhe ſhall have it onely for her moiety, 38 Ed.j3..20. Brook, war- 
ranty 27. 

In a formedon, the Tenant pleads joint-tenancy with 7. N. the DE 
mandant ſaid, that 7. M is his villain, and the opinion of the.Court wis, 
the joint-tenancy ſhall ſtand, for otherwiſe the Tenant ſhall loſe his war- 
ranty, for both ſhall joyn in voucher, ſo long as the joint-tenancy con- 
tinueth, but if it be ſevered.by lawfull entry, as where the Lord entreth 
into the moiety of his villain, there the other in. Precipe quad redet # 
gainſt him, he may vouch alone, for the jointure is fevered, the 05111 


here lis moiety is recovered againſt him. Aged Nota, and fo yo 


* 
* 
© 


dar, 13 £43. Fisch. Warrants 
og 6{accord.. vvVhee — ſour Joint-Frgants, and 


Marranty 


the warranty divided in ſome caſe,” 48 Ed. 3. 16. andꝗg EA. 3. 1 2. War- 
nanty of an infant is void, and yet if an infantand a man of full age make 


warranty, both ſhall be vouched, and upon the age found it ſeems * 


the other ſhall warrant the whole. 
Note, where a'man and his wife do rendet Tenements by fine to one B. 


tte husband and his heirs ſhall warrant onely, and not the wiſe nor her 


beirs, 10 EA. 27. Fitzh. Warranty 34. 
Note, that where two make a Feoffment by deed, by the words Deds 


et tonceſ f 7, and the one dieth, the other ſhall warrant the whole, and if an 


infant and a man of full age make a feoffment with warranty, he of full 
ageſhall warrant the whole, which ſee more fully, Bro. recovery in value, 
39. 39 Ed.z.26. and Bro war. 98. 

If a man enfeoff A. and B. with warranty, who enfeoff *. N. who 
is ſued, and voucheth the two, who vouch the firſt Feoffor, ang after 
one of the two makes default, and the other appears, he ſhall have the 
warranty againſt the firſt Feoffor, and ſo is the better opinion, 11 Ed; 

4.8. and by Luddington, if two joint-remants, be ſaed,the one appears, and 
« other will render or make default, he which appears ſhall have the 
whole warranty. but by Aſcue, if there be two joint tenants, and the one 
whe a ſtranger of his part, the warranty is taken away, which Lud: 

dington denied not, Concord 11. Ed.q.8. 5 Hen. 5. 7. 

To: it is where two warrant, andthe one had . nod maketh de- 
fault when he is vouched, the other ſhall warrant the whole, ſee 39 Ed 
3.26. 41 Ed. 3. 30. 

Father and ſon purchaſe jointly, the father aliens the whole with war- 
ranty and dies, this is no bar to the Son, but for the moiety, by Lit. fel 
157. la.. agreeth 22 H. 6 5 becauſe it did commence by diſſeiſin, as 
td the moiety, otherwiſe by Herie, 13 EA. Fit æb. warranty 25. 

In an Aſfiſe of Novel diſſeiſin, where the deed of the anceſtor was plea- 
ded in Bar, and it was alledged that he had nothing, but jointly with 
the Plaintiff for term of their lives &c. this was in an aſſiſe before Hill, 
aul by Judgment it was a bar as to the one moietp. al. de recovered the - 
other, 19 24. 3. Fitæb. warranty 38. 

Half white acre and black acre be given to 7s. and K. and their beirs, 
torbave and to hold white acre to them and to their Leu, this habenduns 
Baid;/but if this acre be warranted to them, this warranty is good, not- 

ding, that it extends to the whole Lad which was Siren „Perkins 
1. 36. C pi. 176. or 
bear an! che Son eie bene in fee, the Father makes a Feoff - 
tent off the Land with warranty, and by the Livery outs the Son, and 
dieth,-in an aſſiſe hrought by the Son of the Land, the warranty was 
pleaded in bar of the Land, _ adjudged upon the ſhevving of the joint 
he / ſnall teeover he MDiety, anch for the Wenden be k 
4 dit t#/atow fp 15/74 ple. —— 


$24 


Warranty. 
ing Father to one of theothers, made a Feoffment with WarrIaty of the 
Land and died, and the two others dyed, the Son who was the fourth, re. 
covered three Parts; and 19. E. warrantie 38. agrees with the former 


% 


caſe. 1. av All 4.5137 
The Father and the Son ſeiſed to them, and the Heirs of the don, the 
Father makes a Feoffment of the Land to the Tenant in the Aſſiue, wi 
Warranty in Fee,and dyeth,and it was adjudged that the Son ſhould ro- 
cover the Land by .. Herle as its ſaid, quere veritaters 13. Ed 3. Jr. War. 
ranty 25. 13. eAſize 7. adjudged accordingly,where two Joyo-Tenants 
and to the Heirs of one: Bur the Reporter ſaith, Zwere,if the Tenant for 
terme of life were Anceſtor to the other; I doe beleive; chat then, he ſhall 
be barred of the moyety. r e n dg e b 020; 
If Land be given to the Father and the Son, and to the Heirs of the 
body of the Father, and the Father alien the whole with Warranty and 
dieth, as to che moyety the Son may enter, for it commenced by Aiſſeiſin, 
aud as to the other moyety he ſhall have his adion ; yet it is to he tonſi- 
dered, whether he can enter into any ꝓarcell, for then the Warraney as to 
that part is defeated, aud one and the ſame Warranty by one and the ſame 
Deed, cannot ſtand in part, and in part be defeated by Newton and Pf. 
ox, but ſee Fitzh. warranty 4. their opinions ta the contrary abridged of 
the doubt of ¶Aſbten 2 2. Hen. 6.5 l. by all. 20 L rom 
If there be two Jo nt-Tenants, | one makes a Feoffment ofhis 
parte, the other ſhail have the Warranty of the moyery becauſerbere 
was no default in him 29. Ed. 3. Fitzh. warranty 70. 
Iwo Joynt-Tenants or Parceners make partition, they ſhall have aid 
one of the other to have the Warranty Paramount, the Reporter ſaith, 
guere ofthe Joyn-Tenanti; if they ſhalllbave dhe aid 2. Md. y. Tun. 
If a Villain and a ftranger purthaſe Joyntly, and the Lord of n V- 
lain entereth into the moyety, the other ſhall have the Warranty of the 
moyety. So, if the Eſtate of the Villaine be defeated by Entry, or Reco- 
very 48. Ed. 3. 17. | * | 6810 
If there be two Copatteners, and the one alieneth his part, the ochet 
ſhall have the Warranty for the moyety 38. Cd. 3 ã -: -: 12729 
If two be vouchod and one makes de fault: Judgment is given for this 
moyety, the other enters in the Warranty for the other moyety- But if 
the Voucher releaſeth the Warranty to the one, the Warranty ſhall not 
be divided but extinct in ade whole. B Finchden. lip ith contrarie, 
qucre hoc 48 Ed. 3. 5: Finch. Agreeth of the default 4y7Ed31230-0: = 
If Iveuchtwo, ani ſhew their Deed ro bind chem nd ite. ne le- 
knowledgeth it, and the other denies it. upon which come to iſſue ;und 
it is found againſt me, I ſhall recover againſt the other, but the moyery; 
but if 1 had demurred aos him upon hlc>acknowledgaient ; and not an: 
ſwered the other, ſhould have recovered rh elt Wirvamplagaioſ 
bim, by Nene: Sh mtiete I vb o, and the wat ficht be. wich 
age, and I ſey hewotfailnge, uid axberount7;agniiit hen 1 flak pedovet: 


againſt 


Warranty. 


Agen che other Net but the Mayery, notwithſtunding bis ici nowledg- 
ment of the Deed, and1 ſhall be barre againſt the infa ne for ercr,18 E.3 
23. warranty 75. 

Two parceners make partition, the one being ſued prayes in ayd of the 
other, who is returned — — and — 9, how the other ſa l have 
Four rack. were ade three made default after defau'r, where. 
by ſeiſin was awarded for three parts, and as co the fourth, the other au- 
ſwered, 19 E. 2. Firzh, Ayd 172. 

If two have warranty of me, and the one releaſeth to me, this ſhall nor 
bar the other, otherwiſe of an "Obligation 7 ; 19: rr 3. Releaſe in 
Srath. 

If the eldeſt ſoh entet i into the Minit and abes 2 feoffment with war- 
 ranty, and dyes without iſſue, the younger ſon is barred for one Moyety, 
that is to ſay, for his own moyety, and he may have his Formedon of the - 
other r moyety, Lit fol. 160. pla 16. 


X L\ V III. 1s hetber a thing which come in lieu of another bing, 
ſhall be of the ſame condition. 


FI recover land in x value, and after I am ſued for the ſame land, 1 ſhall *. 
not vouch by reaſon of che firſt warranty, becauſe it was once execu- 
ted, becauſe it came in lieu, but where I am-enfeoffed of a Rent with + 
warranty, and after the Land comes in lieu of the Rent, I fhall not have 
the Warranty of the Land, becauſe a Covenane is taken ſtrictly, by 


W 
| — ſay, That if land come in lien ofRent by Elchtest, that hee ſhall 
the warranty ofthe land; 43'E:3; Fitæ b. voncher 72. 

In a Formedon againſt an Infant; where his Anceftor was ſeiſed of 2 
Mannor, of which this land in demand was holden; and dyed, and © 
ward the Tenant was attaint of felony, and he entred and prayed h 
and had it; becauſerhelandcameto him in lieu of the Seigul Mild 4 
Seigniory to him deſcends to vouctr, now by che Watranty Faule of the 

iory, 6 H. 4 1. 16 E. 3. age 46. 

Ir Rent. be held by ſome ſervice; and the land be come in lieu of tha 
Rent, in the ſame plight as the Rent was, the land ſnall be, 1 Hen. 4. 4. 
Hauck, 

If a Seigniory in groſs be granted to an uſe, and the land eſchent, che 
| feoffee ſhall be ſeiſed to the firſ uſe, ſo ifthe feoffee rerover land in value, 
upon a voucher, 14 H.8:7. 9: F ieh and Pole. 

»Ifa Mannor-and the ſervices ofthe Tenant tere orxtited by fine, if che: - 
land comes into the hands of the Tenant by ſhe <o Conuſee ſhall .; 
ern Scire faciat, of the land. becauſe it came in lieu, dee 


IF 


Warrant). 
ðo in a Formedon by Tenant in taile, of land eſcheated, the wirkunty is 


taken away, 18 E. % 1 Hnisgs bene d. 0 | TWINS . 

So if a Seigniory be allotted to one Coparcener, and after the land ef- 
cheat, whereof ſhe is ſued, ſhe ſhall have ayd, pro rata, of her companion 
16 E, 3. Fitzh, age and 10 E. 3.58. — 
An Abbot recovers in value by reaſon of the warranty of the Anceſtor, 
this is no Mortmain, for iis n new purchaſe, 45 E. 3. 888. 
Leͤſſee for liſe rendring rent'recovers in value againſt his Leſſor , hee 
ry not pay any Rent, for this ſhall be recouped upon the extent, 22 a/- 

3 + on la 

55 if he hath a Leaſe for life without impeachment of waſt, and recove- 
reth in value, he ſhall now hold this as ſubject to waſt, ſo if land diſcend 
to one who recovers in value other land, to which another man hath title 
to eater, yet his entry ſhall be law full, 34 «Lf. _ 

So of land recovered in value, if he be ſued, he ſhill not have voucher 
againe, unleſſeit be a warranty in Law; as upon exchange, $34 Aſſiſe 
15. | 
Ripht of Diſclaimer,where it eſcheateth after the Seigniorydoth diſcend, 
the plea ſhall not ſtay for the land, for that did never diſcend, but o- 
— if he had demanded the ſervices, Vide 4 M. fol. 137. f. In (ii. 

avit. 


XLIX. Whether warranty being real may be good of a thing in 
the perſonally. 
Enant in taile of an Adyowſon in groſs, grants it to .: N. in fee, and 
the Anceſtor collaterall to t he Tenant in taile doth releaſe with war- 
ranty, and dyeth without iſſue. The Tenant in taile dies; the Church 
voides . N prefents, and the Iſſue in taile brings a quare impedit, and 
the other pleads the releaſe with Warranty, and it was adjudged a good 
Bar, becauſe that he claimes the - inhericance, otherwiſe if he bad claimed 
but for Terme of years. But it is a good Bar in Waſte, where the Plain- 
tiffdeclares for terme of life, but it is no bar apaioft him that claimes by 
Elegit or by Statute Merchant, but if he claime the freehold it is 4 good 
Bar,qued nta, 15. H. 7. g. and by Han Warranty is no Plea in Treſpaſſe, 
= it is a Covenant reall, and Treſpaſſe is in the Perſonaltie 14. H. 4. fe. 
36. | 5 
A man doth make a Leaſe for years and Covenanteth to warrant the 
Land &c. The Leſſee is ou:ed by wrong, he ſhall not have Covenant, 
otherwiſe it were, if ic were upon an elder title: And no man ſhall have 
advantage of Warranty reall, if he be not Ter- Tenant, as by Voucher or 
Warraxtia Charta, other wiſe it is, of a per ſonall Warranty (as above) for 
if he be outed, c. be may have the benefit of the Covenant, c&c. 25 1 


75 | Warranty * 
H. 8. 3. and 22 H. 6; 52: agreeth, For if Leſſee for years be outed by him 
that bath no right, be may have bis Action of Treſpaſſe, or Ejetiows 
| Othexwiſe it ſeemeth of a Warranty of Freehold, and he is ſued 
him that bath no right, yet hee may vouch by this Warranty. 
In a guere Impedit it was ſay d by the Juſt ces, T 
Land , Collaterall Warranty is no plea, becauſe the Plaintiff is ſup- 
| poſed to be in poſſeſſion, but if hee intitle himfelfe afterwards to the 
Freebold, then it is a good barr: qzere ind, for it appears often 
times that it i a good Eſte ppell in Treſpaſſe, after that the Freehold 


xomes'in Debate; but nu-bare, forthe Warranty is Reall, and the A- 


ion is per ſonall 15 Hes: 7:93 21 Hen 71 32: That Warranty upon 2 
ſe for yeare> is no plea in Tre ſpaſſe, by :o juſtices, the third being 
of a contrary Opmion, Ideo quere, and that he may have this action of co- 
renant thereupon. | 
In Tre ſpaſſe upon the Statute of 5 Rich: 2: The Defendant. pleads 4 
Leaſe for yeares of the Anceſtor of the Plaintiff 0 ano Confirmation 
made by the Plaintiff to the Leſſee with Warranty, and Judgement de- 
manded if againſt this Deed which doth comprehend the Warranty, 
Ker 8 | 


upon which no Action lyeth , in which a man may vouch or rebue 
Newport and Fliot, A Grant of a VVard is good with Warran- 
ty. and in a VVritof VVard, the Grantee may vouch or tebut. And 
228 agree h with Brocke, Aud that ic is not but as the VVarranty 
Of 4 HOT . | 
Juſtice-Read, In an Aſſiſe by Tenant by Statute Merchant, Colla- 
terall V Vartancy by the Ancs ſtor of the Plaintiff, is no burr, for it is 
= 8 Chattel] reell, although the V Vrit be, Vs as Lhere Tenemento, 20 
$9:48 | 
1 man make a Leaſe without VVarrabt y, and a ſtranger entre h by 
s ticle, the Leiſee ſhall not have action of Covenant 2painft the Leſſor 
bmielſe, for be hath not broken the Covenant, and alſo there is no 
V Varranty , yet by Needbam, bee ſhall have Action of Covenant, be · 
tauſe the Leſſet bath no remedy, qz+re 32 H. 6. 32. 
If 8 woman purchaſe a Ward, and rake a Husband and dyeth, the 


Brooke , The Warranty is no plea, for it is but of a Chattell reall, 


Hyrband 15 ſucc of the Ward, he ſhall have the V V arranty of the Fee ffor 


of the wife, bec:uſcit is a Chattell lawfully veſted in him, and although 
he be a ſtranger chereunto, 8nd the ſ»me Law is, where it is ſued in the 
life time of the wife, 29 £.3-48. Fit vb. War. 74: Z 


L. Hon 


Nnnnn 


hat in Treſpaſſe done 
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Warranty. 


L. How a Chattell ſhall be warranted. 


A thing fot 20 5. and warrant it, and I deliver to him the thing ſold, 
if he be deceived he may have an action of deceipt, notwithſtanding he 


hath not paid me the money, becauſe I may have an action of Debt at 


my pleaſure, 9 H.7.21.Concord's H.7.18.for here the warranty goes with 
the buying, but contrary, if I ſell at one time, and afterwards I warrant it 
at another time, the warranty is void, as of a horſe, grain, & ſimilibur, 
ut dicitur, and with this difference agrees 5 H.7. 43. and Dyer fol.76.yl. 
28. in the caſe between Andrew and BoWhey in the Kings Bench. 

Deceit in ſelling falſe ſtuffe, knowing the ſame to be falſe, and the war- 
ranty to be good, and by the Court there is no need of warranty, yvhen 
the vendor knoweth itto be falſe, or corrupt, and otherwiſe it is, where 
I know not this, and upon the knowledge, an action of the calc lieth, 
without any warranty, Sn not a, 9 H. 6.5 3. 

Deceit upon warranty of cloaths, upon ſale of them to be in 
thirty yards, where they were but of twenty two yards, the Defendant 
faith, that the property was in J. N. and he, as his ſervant, and by his 
commandement ſold them, without that he ſold them modo & forma, and 
by Littleton, although it were the ſale df the maſter, by which the ma- 
ſter might have an action of Debt, yet this is the warranty of the ſer- 
vant, whois the Defendant, and an action liech againſt him, for it may be 
that the plaintiff would not have bought them, but upon truſt of the war- 
ranty of the defendant, yet by Choke and Bryan, deceit lieth not, where it 


is ſold of one by the warranty of another. _ for it ſeems that an 


action upon the caſe, upon an Aſſumpſit for ſuch aſumme will lie. Bryan, 
if a man ſell to me ſeeds, and warrant me that it is goed, where it is, 
naught, or that they are ſeeds of ſuch a Countrey, which is falſe, deceit 
lieth, for Icould not know them, but by him, if he warrant that che ſeeds 
ſhall grow, this is a void warranty, for that is in God. 

an ifa man ſell mea horſe with one eye, and doth warrant me that he 
hath two, this warranty is void, for that the vendee might ſee whether 
it were ſo or not. Choke, warranty that a horfe ſhall carry a man 30 
miles a day is void, for he cannot warrant a thing to come. Fairfax, 4 
man ſells cloath Murrey colour, and doth warrant, that it is blue, this 
warranty is void, beeauſeit appears to the view. Bryan, if the vendee be 
captus oculis, deceit lieth there. Fairfax granted the firſt Caſe, that if it 
faileth in length, deceit lieth, for this doth not appear by the view, but 
by. oneaſuriag, 11 Ed. 4.6. 1 | 

In an Aſumpſit, Bowhey the defendant ſuch a day, year and place did 
aſſume upon himſelf for 20 Marks, whereof the moietie was paid in hand, 
and the reſidue at certain times between them agreed to be paid, that be 

| wou 


Ote, by Huſſey and the whole Court, if I bargain with 7. J. for * 


rp er yet sy 


wa tm, w- <7 to wt © hel. 


4 


. Warranty,  _ 
yould deliver at ſuch a place within four days after ſuch a feaſt four hun- 
ired pounds of good and merchantable waxe, the Defendant to defraud 


Andrew the plaintiff, ſuch a day which was before the Feaſt, delivered 
to the Plaintiff at the ſayd place 373 pounds of Wax mixt with Roſin and 


* 
d. I Turpentine ; affirming and warranting the ſayd 373 pounds to be good ; 
e — — , whereit was not ſo, and becauſe the Warran- 
it Þ ty was not upon tbe contract immediatly, but = moneth after, this was 
h Þ not good, and the deceit there was not reſponſible nor materiall, Dyer 
it IN fol. 76. plac, 28. | 

A 

{er ͥ —L— — = —— — 

; LI. If Warranty being altered, the eſtate ſhall continue, 

' 1 Irtleton fol. 159. pla 14. Warranty upon releaſe ofthe middle Son, 
ö 


| cended to the eldeſt js collaterall , and barrs him, to avoid the diſ- 
continuance of the Father, but if the eldeſt ſon dyeth without iſſue, the 
youngeſt ſhall have a Formedon, for it is lineall to him, P. 6. Elis. It is 
granted, if the eldeſt ſon were once barred in a Formedon, bycollaterall 
warranty; 19 H.6.62. Aſcue agreed, and the opinion there is, that if col- 
laterall warranty diſcend to the efder heir male by ſuch ta, who bad iſ- 
ſue a woman child and dyeth, the younger ſhall be barred thereby, ſo 
ſhalſ his iſſue, being in by diſcent. 


— — - — — — P ah —_ . 
— — — 


LII. #ho ſhall take Advantage of warranty. 


Ne man ſhall take advantage of a Warranty real , if he be nat Ter- 
tenant as by voucher or WarrantiaCherte, otherwiſe it is of War- 
ranty perſona), far if he be outed &c. he may have an action of Covenant 
26H 8.3. and 22 H. 6. 32. 1 
| Ifthree be enfeoffed joyntly with warranty, and two do releaſe or fur- 
render to the third, be may dereign the firſt warranty by voucher, or 
Writ of #74rrantia Charte, becauſe he is in by the firſt feoffor, and not 
by him who releaſeth or ſurrendreth. Quere if the ſurrender be good, 
but it ſeems if one releaſe to one, there the one is in by the other, and hee 
| ſhall not dereign the firſt warranty, as the ciſe is in the 33 of H. 8. and 
Where all dye but one; he which is in by ſurviyor, may deraigne the firſt 
Warranty, 40 E. 3.41. THE IT. | 
| By Cangiſe, In a Formedan, if Tenantin tail with warranty enfeoffeth 
bis ſan TIONa 988, and dyeth, be may dereign the warranty as heir to his 
Father, becauſe he is-remitted,:bat:if hewere enfeoffedar full age be ſhall 


| 1. dereiggg ideas heit, but as Aſſigu. Note the diverfity, 40 Edw. 3. 
I G27 4 T 1 „t ont | | 
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Marranty. 


One Coparcener being vouched „ Prayes in a) | of the other who way 
within age, and that the plea may ſtay, the demandant ſaith, that the par · 
tition is deſtroyed by the feoffment of the Grandfather to the father 


of the Vouchee, and yet by the Court hee ſhall have Ayde, 43 Edw, 3. 


F ulthorp, A man miy have Warrantia charte becauſe hee fears to be. 
ſued : and recover Pro loco & tempore, but no execution ſhall. be awarded, 
but if after he be outed, he ſhall have his warranty upon the firſt Reco- 


very. 


dant recovers, and the Tenant over in value, there the Tenant ſhall never 
have execution, if the Demandant take not execution againſt the Tenant, 
for he is no: to loſe, and the ſame Law is of a Recovery in a Warranntis 
Charte, and by Paſton and others, a lawfull entry or Recovery made or 
had by a ſt anger by an elder title, before that which the Tenant hath 
vouched in a P recipe quod reddat, or be fore requeſt of Warranty made 
in aſſiſe, ſnall defeat the warranty;contrary after voucher or requeſt made. 


Otherwiſe of a releaſe made by him who hath entred lawfully for that 


doth not determine the warranty, for the poſſeſſion continues as to that: 
reſpect. 21 H.6.15. 23 H. 6. 2. | IE iy; 
A man ſhill not take advantage ofa warranty which is deſcended up- 
on anothets poſſ-iſion in which it was not made, as the Lord by Eſehest, 
he ſhall not take advantage of the Warranty made to the Tenant, 29 /. 
34-andin an Aſſiſe by A. B. the Tenant {ayd,, that the niother of the 


Plaintiff Tenant in Dower did leaſe the land to her villain with warranty, 


whoſe heir the plaintift is, and demands judgment &c. and becauſe that 
he ſhewed not that the Tenant in Dower died during the ſeiſin of thevil- 


lain; ſo that the collaterall warranty might diſcend upon the poſſeſſion | 


of the villain, ſo that the right was extinR in his poſſeſſion: Therefore 


the Aſſiſe was awarded, and Sic vide, that the warranty which deſcended 


in another poſſeſſion who is in, in the poſt, as here, from the Lord of the 
villain, doth not bind, and ſo by the Court, if he hid ſhewed that the 
warranty had bound, and the Plaintiff birred againſt the villain, be had 
now been barred, and Sic vide, that the Lord may. rebut by warranty diſ- 
cended in the poſſeon of his villain, 22 Hf p. 27. n 
By Schard, If land bewarrantedto a man, it is certain that his heir 
ſhall not have the warranty anle(s thit he be nam d, no more the heit of 


the aſign. Stone contrary, for that right which is in the Father, deſcends 


to the ſon, whereupon Schar ſayd, we had not the land by diſcent, 19 E 


2.Fitzh. war ran 


ty 85. > 
He in Remainder being received upon default ot the F enant in tail af- 
ter poſſibility, &c. pleaded warranty and admitted, but for other cauſe, it 


was holden no bar, 45 E 3.18. according, 38 C43. 32. 225 
Tenaat in tail makes a feoff nent to the Father and the Mother, and to 


the heirs of the Father with warranty, the Father dyes, their beir bath tbe 
$5; poſſeſſion 


_— 


Portington, In a Precipe quod Reddat the Tenant voucheth, the Deman- 


Warranty... 
poſſeſſion of the Land; and rebutts, but youcheth not duting the life of 
the morber, 11 E. 3. age 6. Per Stouff, but if he had come to the poſſeſ- 
ion by the ſurrender ot the mother, it ſeems clear] y that. he ſhall youch, 
III cafeoff one, and warrant ibe land againſt all men, ard do not ſay 
hat ic ſhall be to the feoffee and his heirs, yet t bis enſues the words of the 
feoffment, 22 5. 4. 55S: Kebble and pennen Juſtices, and 12 Fd. 2. Statk. 
Warranty agrees adjudged a good barr, Firzh. voucher. 262. apreeth , 
and by this warranty he and his beirs ſhall be-bcurd to warranty, as if 
they were named. 27 3s. 55 . SB 00s 
A feoffment is made totwoyangwarrants In forma pradifta, it ſhall be 
tended to them, their heirs and aſſignes by all the Juſticts. And Hane be 
ſayd, be could ſhew this ad judꝑrd. and that upen Livery made in the time 
of E. 2. that the warrant is good by the manner, 14 H. 4.1 3. Per bias 54 
accords, that he ſhall be bound and his heirs &c. * 70 | 
*..  Feoffment with warranty to the feoffee, & hrredibar predifiis , this 
"ſhall be to the heirs ofthe ſeoffee, Perkins I.... 

If Tenant in tail bath warranty, and is diſſeiſed, and one who hath an 
elder title recover by Aſſiſe againſt the diſſeiſor, the Tenant in tail hath © 
no remedy for the warranty againſt the Donor, 4 H. 7: 1. . 

It ſeems by Steen, 3 H. 4.1. That without re-entry this Tenant ſhall 
not have advantage of the warranty to bis Anceftors Eſtate 46; E- z. 18. 
this is to rebut, not to vouch, at bk l 

It ſeems by the bock, 29 A. 34 The Lord by Eſcheat ſhall take advan- 
tagę of the warranty of him that is dead. 2 xere, But it ſeems otherwiſe 
there if he which made the warranty ſurvive him who dyed, &c. then it is 
no bar; 18 E4.3.19..Thatin the firſt caſc he is not barred, 

The Aſſign rebuts by warranty, although he be not named, for it tuns 
with the inheritarice, not ſo bf youcher, by Hl, 14H.4: 5. 21 H.. 9. Poll > 
agreet h to the Diver ſity, 19 £:3.29:Th. agreethto the diverſity; that he 
ſh31l rebut, bot not vouch, without the word A ige. 

If Feoffee with warranty releaſeth to me his Dilfeiſor, I ſhall be his Aſ- 
ſignee to.reburt, 26 A/ 39 Thorpe, for the ſecond or third affignee, hath 

pfeaded warranty, it he be Tenant in aſſiſe; and ſo was the opinion 
eleirly; M 7 NN OE I I 
A YEP doth parchhpſe a ward, and takes a husband and dyes, che 
bus band ſhall have the warranty of the Feoffor of the wife, beciuſe it is a 
chattel} lawfully veſted in bim, yet he is a ſtranger thereto, ſo it is if he be 
be ſued in the life time of the wife, 30 £.3.6. and 4. adjudged 29 Fd. z. 
Stath, wartenty, the bur band pleads this, vide 29 E, 3.48: 

Feoffee with wart anty makes afeofiment' with warrenty, and takes 
bark the Fſtui to bim und to his wife in fee, and becauſe the husband and 
wife being ſued they miy vouch the bus bind, and by ſack away to come 
to wartant, for he is privy thereto, the opinion there was, chat they 
ſhould rebut, 26 £.3.56. 25 £:3.50-accordeth.*. OS. 
-+ The Aﬀ3pn of an beir rebuts by a warranty to the feoffee, his heirs und 

471) Aſſigns, 


$32 


Warranty. 


Aſſigas. 14 Cd. 3. Fit æb. warranty 23.7 £.3.34: accor.and adjudged, 

The Aſſignee of an Aſſignee rebuts by warranty to the feoffee and his 
aſſignes, 38 E. 3.21. | | 

The Aſſignee of an Aſſignee relyeth upon the warranty of the Anceſtor 
of the plaintift in an Aſſiſe in harr, and Schard notwithſtanding did award 
the Aſſiſe, 24 C. 3.3 2. 

One did plead a feoffment made by the Anceſtor of the Demandant ; 
with warranty to 7. S. whoſe eſtate he hath, to him and his heirs, and 
bound him and his heirs to warrant, and if you be ſued of another, &c, 
judgment, if you can demand any thing, and becauſe he hath ſayd that he 
will warrant you againſt another, and for that cauſe ought to be a barr, 
he ought to ſhew bow be was Aſſignee, he ſhewed how he was heir of the 
Feoffee, &c. 8 E:3:10: 

If warranty be made to a man, bis heirs and Aſſi gnes, the heir of the 8. 
ſignee ſhall rebut thereby: And Hill ſayd that he ſhall vouch, 19 C4 z: 
Fitzh. war. 58 agrees 13 E 1.93: war. acc; of the voucher adjudged, vide 
10 E:3:9. 4 py | 

Collatetall warranty or lineal} being made to one who hath the poſ- 
ſeſſion is good & ſhal bar during the poſſſſion, but if the diſcontinute en- 
ter upon that poſſeſſion( /ci/, )becauſe that he diſſeiſed him, or that he had 
broke the condition &c. the warranty is taken away, Liti fol. 168; pla; - 
50. yet the releaſe enures to them. | 


— 


—— 22 —— 8 — 
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LIII. How Warranty ſhall be pleaded. 


— Ms of * 
1 


enant in Dower, leaſed the land to her Villain with warranty, whoſe 

cir the plaintiff is, and demands judgment 8c: and be cauſe that the Te. 
nant in dower dyed during the ſeiſin of the villain, ſo that the collaterall 
warranty might diſcend upon the poſſeſſion of the villain, ſo that the 
right was extinct in his poſſeſſion Therefore the Aſſiſe was awarded, 
and {ic per Curiam, if he had ſh:wed that the warranty hid bound, and 
the plalntiff barred againſt the villein, he hath been barred now, 22 Af. p. 
37. and fo in an Aſſiſe, the Tenant pleads releaſe with warranty by the 
Anceſtor of the plaintiff made to “. Ai. by which the right is exti . no 
lea, without ſhewing how the action of the plaintiff ns aner extinct by 
he warrrnty made to . whoſe eſt ite he hath, and then good, 23 5. 
69. So be chat pleads, warranty of J. N. whoſe heir the Demandvot is, 
and ſheweth not how he is heir, this is error, but. if hee ſhow-bow he is 
heir, and the conveyance not to be ſeen, yet if he he heir ia decd, this is | 
fen vt lf he ſay the ſon of 7 whereas hei is in trat h the ſan of 
er hd oc ne od 9s 11640 Whodi 


. an Aſſiſe by 4: B: The Tenant ſayd, that the Mother of the plaintiff 


2 ' 


/ 


Warranty. 


res, of which 7, S. was ſeiſed in fee, to whom R. the Anceſtor of the plain- 
tiff whoſe heir he is, releaſed all his right, with warranty by this Deed, 
c. whoſe eſtate the Defendant bath , and demands judgment, if againſt 
this warranty &c. © were, for be conveyed not his titie by feoffment, nor 
otherwiſe, and 2were if I. S. were diſſciſor , and he which had the right 
hath releaſed unto him, and the Defendant diſſeiſed 7. S. and had the 
deed,if he ſhall plead this, by reaſon of his poſſeſſion, and by Pigot and 
Bridges, it is no plea, but Starkey contrary, Idee quzre , 21 B. 4.18. 

The Tenant pleads in bar of an Afliie * thae the plaintiff himſelf in the 
ſeiſin of W. whoſe eſtace he hath, by Charter did give, grant, and 
confi:m the ſame Tenements to him and his heirs, and bound him and his 
heirs to warranty, and fayd moreover, that if he were ſued by a ſtranger, 
that he ſhould be bounden to warrant, as the Aſſign of . and demanded 
jadgment, and ſhewed forth the Charter, and the Deed of Aſſignment , 
and che Court did compell him to ſhew how he was the Aſſign of *. 10 
E.4:41. 
| * Formedon in Diſcender againſt V. Trew. One 7, Father of the De- 
mandant, releaſed and quite claimed to this *. and one R. to them and their 
for ever with warranty, and demands judgment, if &c. And ſayd that he 
had aſſets &c. Gayne, He ſheweth not how he bath the eſtate of R. whe- 
ther by ſurvivor ſhip, or in other manner, ſo that he was ſole voucher, 
and alſo he doth not barr us but for the moyety, according as the Tenan- 
cy was in him, when the Deed was made. Schard. He is not here in as in 
way of voucher, but to bar the Action, and you ſuppoſe him Tenant of 
the Tenements by your Writ, by which he ſhall be received to plead in 
barr. Gayne pleaded nothing by diſcent in fee, and others contrary, 10 E. 
3 47. Fitzh.warranty 56. 

In an Aſſiſe of Common of paſture, the Defendant pleaded in batr by a 
Deed of the Father of the Plaintiff , by which he hid releaſed and confir- 
med to the Tenant of the Land to hold in ſeverall with Warranty, the 
Plaintiff demanded judgment, ſince that he had brought the Aſſiſe of his 
own fein, and hath alledged nothing but the Deed of his father, which 
extinguiſhęth not his right, if heſhew not that his Father had right in che 
Common at'the'time &c. of the'making, and this he hath nor dorie , and 
the Warranty im this caſe falleth not in Barr, for which we pray the Aſ-: 
ſiſe: Bam, If he demand the land, ſhall the Deed'of his Fathers Wil 
lye againſt him in barr without ie dicat non; no more at 
this: the | ſitherice that the Warranty barry not in this caſe, and after- 
wards feawarded the Affiſe, for that cauſe, 22 Aſſſe p. 38. 

The Warranty of every Ante ſtor of them who may have claimed eſtate 
before him againſt whom the Warranty is pleaded , althoogh that they 
claim tiot the eftate; nor no mention is made of them in the VVrit, is not 
a barr without Aſſets , for it is lineall, and this ſhall be ſnewed by the 
Tenant in his bar, ( Sci/. ) how he might have been his Heir, as where 
the Tenant in taile hath iſſue two ſons, and diſcontinueth , and the _ 

Orn: 


* 
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d oth releaſe with warranty, and dies without iſſue, this is lineal] to the 
ꝓounger, Cauſa . ſupra, bur if che elder releaſe wich WArranty, and 


dieth, living his father, it is otherwiſe, for then be was not any wayes in 


caſe t hat he might claim che eftar, and ſo is che diyerſity, by Schard, aud 
Ii, 35 Ed. 3. Firzh.warranty73, © | . 
In Treſpaſſe, if the defendant ſay, that the place in which &c. was his 


Freshold at the time &c. now if the Plaintiff will couclude him fo to ſay, 


by reaſon of a Feoffment of the anceſtor of che defendant whoſe heir hs 
is, and with warranty &c. and rely upon the Warranty, it behoyes him 
to ſhew the deed thereof, notwithſtanding, char it he in a writ of Treſ- 
paſſe &c. Perkins 138. d. | | 

A woman brings ſur cui in vita of Seiſin of Alice her mother, ſuppo. 


ſing that the Tenant had not entred till aſter che Leaſe which x che hus. 
band of Alice, wade Scor, after the death of Richard «lire was ſeiſed 


af the ſame Tenements in fee and gay? chem to one # whoſz eſtate the 


Tenant hach, to him and his heirs tor ever, and binds him and his heirg 


do warranty. R aſſet, (hw how have vo his eltace, and ho doch the 


warranty extend itſelf to you? Scar, Alice did alien to w, the anceſtop 
of the Tenant, whole heir he is & c. & alii contra, H, 8. Ed. 3. 10 Fuxb, 


warranty 49. | 
In a Formedan in diſfcender by-w. againſt one C. of a Grant made to 


B. and C. his wife. B6/k R great Grandtather of W. now DN-mausy. 


dant, gave theſe Lands to 4. and C, his wife, to them and their heir in 


fee, and bound him and hs heirs to warranty, and © dieth, and B, che 


husband ſyryiyed, whole eſt ite the Tenint hach, and demanded Judge: 
ment, if againſt the deed +»: 1.6 anceitour & Cheld, this Rich, is the 
ſame perſon which we h4ye ſ:ppoſed, that gave jn Fee Tail to the ſame 
J. and C. and ſa his ples is contrary ro Hur writ, by hich ve will ayer 
cur Writ, Belk. I rely ogely ppon the warranty, (held hut then how 
have you his eſtate? Ihr, the greateſt ſtraagec in the world ſhall h2 tee 
ceived by you, to bar by che warranty, without ſheying how he had his 
eſtate, but in caſe of youcher it ſhall not be ſo, wherefore give an anſwer. 
G held, not the deed of R, our anceſtor, & alii contra, 42 64.3.19. 

If I vouch two, and ſhe their deed to bind them, and the one confeſ- 


eth che Deed, and the ocher deems the deed, upan which I ſue to iſſue, 
and it is found againſt me, I ſhall recoyer againſt the other but che moie+- 


11 yet if I bad demurred upon him, upon his confeſſion, and not an- 
wered to the other, I ſhould have recoyered the whole warranty againſt 


him, by Sone, and che ſame Law is, where I youch two, and che one ſaith. 
that he is within age, and Ia, that he is of full age, and it is found for 
him, I ſhall recover again&che nacher by: che ey age. pt he do 


acknowledge the deed, and I mail be barred againſt che infant for ever, P. 


10 Ed 3. Fitæb. warranij 73. 


L1V.Hew 
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LIV. How a man may qualifie the force of 4 Smash by his 


D eed 
Wis: man give Lands Lands in Til Aud ne elandte to him, his 
heirs and a and he aliens in fee, and dies without iflue, this 
rranty ſhall be a — a the Donor in a Formedon, in remitter. Br. 


— 15.7 Ed. 3. 35. 46 E. 3.4. Concord. E. 3. 34. Fitzh. warranty 
44: 10 Ed. 39. Fitzh. warranty 52. 

Note, that four acknowledged certain renemens to be the right of R. 
H. andy grants the ſame Tenements co R. H. and A. his wife, and tothe 
heirs of R, and would have them and their heirs bound to warranty &c. 
and the Court would not permit them, but bound them, and the heirs of 
one to warranty &c. 21 Ed. 3. 27. Fitch warranty. 31 concordat_ per Cr. 24 
24. 3.66. Fitzh.warzanty 30. but there, becauſe it was of Land in Gavel- 
kind, the warranty was actordingly. 

By all the Juſtices in the Exchequer Prey (except June) that a man 
would warrant Lands to bar him and his heirs, but not to be vouched, nor 
to render in value, he may wartant for him and his heirs againſt the Dean 
of P. and his fucceſſ ors, or the like, who-have-no title, or with this 
clauſe Proviſo io . chat the party nor his heits, ſhall not vouch the 
Feoffor nor his heirs, nor ſhall recover in value; for he may yet rebut 
and plead the ſame in bar, and therfore the Provife doth not reftrain all the 
ſtrength of the warranty, and therefore it is not void, and he may make 
the warranty abſolure, and make a defeaſance by Ind Ile if he 
youch, that the warranty ſhall be void &c. and kin 4s beg goo d by all 
the Tahir and the Aka i alſo, by all but 7 axe, yet Sir | Brud= 
nell — chief Juſtice of the mmon Pleas deviſed another warranty, 
which is now Wel. (Teil.) that the warranty for him and his heirs ſhall 
warrant againſt him and his heirs,” and by this the Feoffee ſhall rebut, bur 
not vouch, 7 Hen 2.43. 

If a man infeoff with warranty, e that the Fedffee nor his heirs 
ſhall never have in value by force of the warranty, this is a good condi· 
tion, becauſe that the Feoffee may take advantage by rebutter, Perkine 


142 'b. 
Vibe e Title of Counterplea of warran , or of binding. 1. Whete 
a Man maß vouch by warranty; which begins y iffeifin, and e be fall 
not be be rec by uch Farranty in an Ackldß⸗ brought; 'the' fame 
Land; and fee there the eritty into the „ faving ro him his acti> 
on, an imo the Warranty, as he who i to have nothitg by de- 


ſcent, 50 Ez 3. B. 
ſeiſt ght of hi wife aliens n fee, and the beir of the wife 
888 1 801 900 ee Wir e in che life of his mother, 
eder iter 5 0 berteck by de viffenryin afar 
d 0 


Vartantr. 
cui in vita, otherwiſe it had been, if the clauſe of warranty had not been 
in the deed, tune faltum non valeret,10 Ed. 2. Fitzh, warranty 82. 


———— 


- The force of Warranty in a deed. 
t 1 % bus (99: 317 en off tit eng TDA WAN 
meg The Force of lneall Warranty, * 


IE which demands fee tail by writ of formedon in Deſcender, ſhall 
| gelbe 00 a lineall warranty, bus — 8 he bath aſſets by de- 
ſcent in fee ſimple from the ſamie anceſtor, who made the warranty 
Litthton fol. 160. pla, 18. agreeth 10 Ed. e der warranty 56. 4 
in formedon Bay 1 i of a gift made to his Grandfather in Tail, and 
be male the deſcent. to N. as ſon and heir, and from N. to the demag- 
dant, as ſon an heir. Vacon, N. Peu fakes enfeoffed us in fee by this 
deed with warranty, Judgement, if the action. Linc, you. Jay not that 
we have aſſets by deſcent, and the Statute doth reſtrain the alienation of 
the Tenant in Tail, Judgment & c. Schard, the Statute ſpeaks of him to 
whom the Land was given but hehenge that N. is the ſecond inthe entail, 
ou cannot fay he is reſtrained, by the Statute, Heri, you may try the 
Law, if you will loſe your Clients Land, and I tell you that the intent 
of the Statute was, that the Land ſo given ſhould continue in the blood, 
notwithſtanding the alienation of none that was in the line, for which 
cauſe was the Statute made by all the Councell, and in ſuch manner the 
Law hath uſed ſince that time, and we will not Daley the Law uſed ſince 
that time, whereupon he faid, that aſſets deſcended from N. and deman- 
ded ] ent, ut ſupra 5 Ed 349. Fitæ l. warranty 9. 
Ina Formedon in diſcender, the Tenant pleaded the Feoffment of the 
Father of the Demandant with warranty, with this that he would aver 
— hos ra any? had * by diſcent &c. — os Te. end 2 
nothing by deſcent, an Jury ſaid, that the Father of the de- 
mandant che dope de his deach, to diſavow the warr chat the 
Heir ſhould not be barred by che aſſets, enfeoffed him who 15.0 fg 
mandant of the Land, which is ſuppoſed he had by deſcent in fraud &c. 
whereupon it was awarded, that this fraud ſhould give him no advantage, 
and that he ſhouldxake gothing by his writ &c. (. 34 Ed. 1. Fit cl. war. 
ranty 88. and where Tenang.n Tail aliens with warranty and digth, and 
aſſets deſcend to his ſon &c, his ſon ſhall be charged in a wit: of warran- 
ty of Charters by the warranty, and ſhall be vouched. 422 10 by the 
_ temp. Ed, 1. Fitzh.Warranty 89. agreed by Vavg/par Jultice, 21 
ee | | 
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Warranty. 
Tt needs not, for the deed bare date before the Statute, and the other 


cannot gainſay the deed &c; whereupon the Writ abated &c. 12 Ed, 
Firth. warranty 34. 

enten, if the aſſets be aliened, or recovered, the heir in tail ſhall 
refort to his Formedon, notwithſtanding the lineall warranty, otherwiſe 


upon collaterall warranty, 19 H. 8.59 
If Tenant in tail ban ids two daughters, and dieth, and the elder en- 


ter into the whole, and thereof maketh a Feoffment with warranty, and- 
after dieth without ifſue, in this cafe the younger daughter is barred as to 
8 moiety, and as to the other moyety ſhe is not barred, for as to the 

moyety which belongs to the elder, it is a lineall warranty, and as to the 
other a Collaterall warranty, Lin. fol 780. fla. 6. whereto agreeth Fer- 


ws 98. J. | 
"If Ide diſſeiſed, and my brother releaſe with warranty, and entretli 


into Religion, his warranty ſhall bind oa nat he be living for I ſhall 


have his Land by deſcent, and by confequence the warranty is e 
and it is ſaid in the ſame plea, that if a parfon of a Church be diſſeiſed of 


the Land which he hat in right of bis Church, that the Releaſe of his 
brother with warranty ſhall bar him for his life Kc. in an afliſe &c. P. 34 


B45. Fitæ h. warranty 71. 
Lineall warranty ſhalt not be a bar to the iſſue in Tail without aſſets, by 


the equity of the Statute or N 11 Ed. be Raſt. Recognic. P lowden 127. 25 


* 1 —_ 
* — — 


» WE m7 
* 7 * 


2 


—— — 
* 


LVI. bat pe be 7 aid to be aſſets in a Formedon, with other a- 
Fions to bar the heir. Th 


—— — —— 


IN. an aſſiſe by Newton, If Tenant in ail 1 and Aieth, 
and aſſets deſcend}, and the iſſue alieneth the aſſets, and bringeth 
aFormedon, he ſhall be barred ; otherwiſe it is where he aliens the aſ- 
ſets, and afterwards debt or Covenant is brought againſt him upon his fa- 
hes deed. Note the diverſity, herewith agrees,43 £4.3.10.19 H.6.4. 45. 
and 46. 

JV. 2 titulo formedon 40.aſſets by the Tenant in Tail taken in Baie 
ſhall not bind the heir in tail, if the heir _—_ not thereunto, 
_ the poſſeſſion, and yet it is otherw! of other land deſcen ded, 14 

. 2. 1 

If the demundant in Folltiedon be borted b war: ty 
though the aſſets be aftexwards evict, yet the Alis | 
de hoc, 3.4. P. Me: fol. 139 plac 3 2. 27 ' 

In a Formedon, the warranty of theanc erh Ace deſeenae ot: 
was pleaded in bar, and the 8 de 7 
ty found, chat hne da yes before thè deatꝭr he wach are 


to hinder the heir of the aſſets, —— * of aer tes fand &c! by 


O0000 2 fraud 
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fraud &c- wherety.hf Was barred, forhe ſhall not take advanta ge ol che 
iraud, 34 Ed. Fitzh warravty v8. 2.and 13 Six. 295. plac 168. 


promorionþpr his nene. the which proves te ke to he in the patron, 12 
nee 


Homage nor fealty are not in aſſets in a lineall warranty, for they are 


ee ee, to 5 | 
| Rent deſcended to the Iſſue, in, Tail by way of extinguiſhment ſhall be 
ſaid to be aſſets, Perkgys 54. . Fitch. eAſſets War. 29. | 
The Statute of loc, cap. 3. grants that upon the alienation of the 
Tenant by the courteſie, if the warranty be pleaded againſt the heir, if 
he hath aſſets by deſcent, he ſhall be barred, but if aſſets be not then de- 
ſcended, but afterwards do deſcend by the ſame father, then the Tenant 
ſhall have recovery of the Seifin of the mother by'a writ of Judgment, 
which ſhall iſſue out of the Rolls of the Juſtices before whom the Plea was 
pleaded &c. ,and by the al of the ſame Statute it is taken, that if the 
warranty ofthe Tenant in Tail with aſſets be pleaded in bar, where he hath 


not aſſets, but afterwards aſſets deſcend to the iſſue the Tenant ſhall have 


a Scire facias to have the aſſets, and not the Land Tailed, for if he ſhould 
have the Land tailed, and hath aliened the aſſets, the iſſues inheritable to 
the entail, ſhould afterwards have their Formedou, and recover the land 
entailed, becauſe that to make a perpetuall bar againſt the iſſue of that 
which the Feoffee with warranty ſhall have, it was held more reaſonable 
to give the aſſets, then the Land in Tail to the Tenant, and upon this rea- 
ſon he had a Scire fac. for the aſſets, and not for the Land in tail, Plow 
den 110.4. a | J 1 BN 


— 


— 


L VII. The force of Collaterall warranty. 


BY. Littleton, Collaterall warranty is a bar to him thar demands a fee, 
and alſo to him that demands fee tail, without any other deſcent in 
fee ſimple, ſaving in caſes which are reſtrained by the Statutes, and ſome 
other caſes, for certain cauſes, as ſhall hereafter be mentioned, Lit. fol. 
160. 5. 1 9. and by 19 H. 6.59. Collaterall warranty deſcended ſhall 
bind the right, and extinguiſh the tail and the right: ſo that a man can- 
not be remitted after it doth deſcend, for lineall warranty with aſſets is a 
bar to the entail; but collaterall warranty is an extinguiſhment of the 
tail, ſo that although the Tenant in tail, or his iſſue enter after this, and 
die ſeiſed, agg his heir he in by deſcent, yet be ſhall not be remitted, for 
is 3 re FF n- , 


and h 
aon Aae 
* Tenant 


the rea 


* 


Warranty. 


Tenant in Taile of an Advowſon in groſſe, grants the ſame to 2. 
V. in fee, and the anceſtor collaterall to the Tenant in Taile doth 
releafe wich VVarranty , and dieth without iſſue, the Tenant in Tail 
- dieth, the Church is void, A. N. preſents, and the iſſue in tail brings a 
| N»are impedit, the other pleads the releaſe with warranty, and the dying 
+ without iſſue, and it was adjudged a good bar, for that he claimed the in- 
heritance, otherwiſe it is if he claimed for term of years, 15 H.7 9. 

Tenantin Tail of an Advowſon in groſſe, and a ſtranger doth preſent 
by uſurpation, the ſix months paſſe, and the uſurper grants the advow- 


ſon to a ſtranger in fee, and the Tenant in tail dieth, and the collaterall 


anceſtor of the iſſue in Tail releaſeth to the Grantee with warranty and 
dieth without iſſue, and the opinion of all the Juſtices of the Common- 
Pleas was, that the iſsue in Tail ſhould be barred, becauſe the Grantee 
had the fee at the time &c. and by Vavaſor, if Tenant in Tail of a Rent 
grant the ſame in fee,and an anceſtor collaterall releaſeth to the Grantee 
with warranty, and dieth without iſsue, this is a bar, and he faith, that 
all his fellows were of the ſame opinion. But if Tenant in Tail of Rent 
rant the ſame land in fee with warranty, this ſhal. be no bar, if the iſsue will 
Tiftrain, otherwiſe it is, if he bring a Formedon and admit the diſconti- 
nuance, and this is where aſsets is deſcended with the warranty : bur if 
Tenant in Tail of an Advowſon in groſse grant the ſame in fee and dieth, 
and his collateral] anceſtor releaſe with warranty, and dieth without iſsue, 
the Juſtices ſaid, that this ſhall be a bar alſo, but they ſaid, it was not ſo 
clear as the uſurpation, becauſe the uſurper hath the fee by uſurpation, 2 1 
FH. 39. | 
'By Finchden, If there be Tenant in Tail, the remainder to E. in Tail, 
the remainder to C. in Tail, and the Tenant in tail dieth without iſsue. 
E. in the firſt remainder makes a feoffment with warranty, and hath iſſue, 
and dieth, and after the iflue dieth without iſſue, and C. in the ſecond: 
remainder is heir to him, he ſhall be baried by this warranty, although 
that the iſſue of FE. ſhall have nothing by deſcent, ſo that he was not bar- 
able. Kirton Serjeant was of a contrary opinion, 41 Ed 3.fol.7. 
He which pleads collaterall warranty ſhall not conclude to the action, 
7 Eliz 27. H. S. fol.22.Fitzh. that a man may plead warranty and de- 
mand judgment, if Action, in Treſpaſſe. | 
- Although the iſſue, after collaterall warranty cometh to the Land by 
deſcent, as by a Feoffment from his father after the warranty, he is not 
remitted,” nor ſhall put out the Leſſee of the Leaſe of him to whom the 
warranty was made, for ſaich Dyer, the warranty binds the right, 7 E1:z. 
Bendloſe ſaith, that a man cannot make a title by collaterall warranty. 
In a forcible-entry upon the Statute of 5 Ri. 2. the defendant pleaded:a 
gift in Tail from his mother, the Plaintiff ſaith, that after the death of 
his father, 7. S. was ſeiſed, to whom his father releaſed with warranty, 
and it is a good title, 18 Ed. 4. fol. 1 3. | | 
It ſeemeth, that a man may make a title at large, in an aſſiſe againſt a. 
collaterall. 
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V. arranty. 
collaterall warranty, for that it giveth not the right, 16 Aſie, in aſſiſe 
the Plaintiff may make his title by collaterall warranty. 

Littleton fol. 1 59. pla. 14. faith, If the middle ſon of Tenant in Tail re- 
leaſe to the diſcontinuee with warranty, and the father dieth, and he die 
without iſſue. This is collaterall to the elder ſon, but if the elder ſon di- 
eth, it is but lineall to the younger, and it ſhall not be a bar, and if the 
warranty had given the right, then nothing deſcended to the younger. 

A man recovers againſt his mother, and before execution the mother 
alieneth with warranty and dieth, it ſhall be a bar, 16 4.16. 7 

Littleton fol. 163. pla. 32. & 33. ſaith, That the warranty by Tenant 
by the courteſie, or Tenant in Dower, or for life, upon a Feoffment by 
them made, ſhall bar him in Reverſion, if it deſcend unto him, and yet 
his entry is lawfull &c. if this warranty had not been. 

In an Aſſiſe it was in manner agreed, That if a man releaſeth with war- 
ranty to my Tenant for life, the Reverſion to me and dieth, and I ſue his 
heir, yet I ſhall not be barred, for the Reverſion continues in me, but if 
my Tenant for life be diſſeiſed, and my anceſtor releaſeth with warr 
to the diſſeiſor, and dieth, this ſhall be a bar, 45 Ea.3.21, | 


— 
2 — — — 


LVIII. The expoſition of the Statute of weſtminſter 2. Ca. 2, 


Ormedon in Reverter, the Tenant pleaded a Feoffment of one T. an- 
ceſtor of the demandant, with warranty in Bar. Th. and was Tenant 
in Tail, whoſe alienation was reſtrained by the Statute. Pole, you de- 
mand the fee &c. and the warranty is at the common Law. Th. The Statute 
willeth, neither by Deed, nor &c. by which words every manner of 
Deed is extinguiſhed equal ly for him in the remainder, deſcender, and 
reverter, and adjourned, 15 Ed. 3. Fitch. marranty 27. & 41 Cd 3. Futb. 
warranty 16. Is Formedon in Reverter, ſuppoſing that his father gave 
the Land, he makes the deſcent to him. Bell, One Piers his uncle was 
ſeiſed, and enfeoffed our anceſtor, and after releaſed to the ſame anceſtor 
with warranty, and bound him and his heirs to warrant, and the deman- 
dant is heir to Piers, Judgment &c. Ksrton, This Piers is the ſame per- 
ſon to whom the Tenements were given in Tail, and the father of the de- 
mandant overlived Pers, and the Statute willeth that the iſſue in Tail, 
nor he in Reverſion ſhall not be barred by thealienatian of the Tenant in 
Tail, by which, judgment, whether the Deed of the Tenant in Tail &c. 
Belk, The Statute willeth, that the Donor nor his heirs, nor the iſſue in 
Tail ſhall not be barred &e. and this is intended between ſtrangers, and 
not between privies, for the miſchief at the common Law was ſuch, that 
after iſſue he that was a ſtranger, and not privy in blood, ſhould be bar- 
red by his Deed, and for this cauſe was the Statute made, for that this 


was againſt the will 0t the Donor, that the iſſue ſhovld be barred, —— 
alſo 


bet] 
8 

- 
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the inconvenience that the Dono r ſhould be batred there, where he was 
not of the blood, but a ſtranger; that the iſſue nor the Donor ſhould 
not be barred, by which, ſithence that he is privy, and demands the Fee- 
ſimple, and the warranty continues at the Common Law he ſhall be bar- 
red &c. Kirton, The Statute ſpeaks neither of Privies , nor ſtrangers, 
and the Law is fuch, that the iſſue ſhall avoid the deed, 
. Finch, Towhat intent do you lay, that the Donor furvived ? Kirtos, 
We underſtood that Piers was iſſue of the Donor, and then the Caſe is 
the better for us. Finch, You ſay true, for one way it were the better, and it 
is ſaid in our year-books, that Juſtice Herir was at the making of this Sta- 
tute, and he ſaith, For that the Law was, for that after iſſue, that the 
Donor who was a fttanger who ſhould be barred, and for this miſchief 
was the Statute made: for which cauſe ſithence the Statute was made for 
this miſchief, and you are out of the miſchief, and out of the Statute, it 
is reaſon you ſhould be barred, it was adjourned, ſee 15 Ed. 3. the like 
Caſe, and 5. 7. 10. and 27 Ed. ;. See concerning warranty in the Title of 
Counterplea of warranty divers times &c. and 7 Ed. 3. 48. Fit ab. warran- 
46, By Trew, the: Statute ſeryes-not, + but for the iſſue in Tail, and 


him in the reverter. Pars. The Statute willeth, that the will of the Do- 
nor ſhall be obſerved; and it is the Will of the Donor, that the Tene- 


ments remain to him &c, as well, as it thall be, if the Uncle ſaved the re- 
verſion to himſelf. Herle, the Statute willeth, that they to whom the 
Tenemients are given, not having power to aliene, ſo that it deſcends. 
not to the iſſue, or return to the Donor, and in this point the Statute 
willeth, that the Donors wil lin all things be obſerved, but the Statute ſaith 
nothing of him in the remainder. Scot, If the remainder of the Uncle 
be entailed to F. in fee Tail, he ſhall not be bound by the Deed of P. 
Sch. the Law is otherwiſe; for he in the remainder, what eſtate ſoever is 
demanded, be is not helped by this Statute &c. : 
Formedon in deſcender, of a Deed made to his Grandfather in Tail, 
and makes the deſcent to the Father, and from the Father to the Defen- 
dant. Hi, One R. your uncle, brother to your father, whoſe heir you 
are, enfeoffed us of theſame Land, with warranty, Judgment, if againſt 
the warranty. Clopt. This R. was brother to our father, and iſſue in tail, 
and by poſſibility of the Tail in his life was inheritable, and the intentof 
thoſe which made the Statute was, that they which «were iſſues in the 
entail, ſhould not aliene, and as ſithence that he had pleaded no diſeonti- 
nuance by the me anceſtor, judgment &c. Bell. when he that was the 
younger fon made the warranty, i in his life time, you which are the iſſue 
of theelder fon had died without iſſue, this warranty ſhall not be a bar 
againſt the iſſues of the _— ſon, without a diſcontinuance, for he 
yt 


was at one time inherirable b entail, and that lawfully, but againſt 
you it ſhall be a bar, for you were all in another courſe, then his iſſues 
mall be, ywherefore be you well adviſed. Afterwards be pleaded, not the 


Deed of his Uncle &c. and others were of another opinion, and. ie 
| | parrians,.. 


x 
* 
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patriam, T. &. R. 2. Fitzh. Warranty 101. And Per Stone, TheStatutere- 
ſtraines the power of the iſſue in taile to alien in prejudice of him in Re- 
verſion by expreſs words. Then a Fortiori, x man ſhall intend his power 


to be reſtrained to prejudice of the iſſue in taile, where the Statute re- 


ſtrains the power of the Donee: and no man can intend the ſtate of them, 
who are to be inheritors by reaſon of the ſame gife to be of another Con- 
dit ion then the eſtate of them to whom the Tenements were given. Schard 
1. the brother of the Demandant releaſed to us by the Deed ( as above) 
and that Aſſ ts in lands deſcended unto him in fee, after the death of the 


ſaid . &c. 4 £.3.28.Fitzh, Warranty 57. ( encord.20. E. 3. Fitæh. War 
ranty 39. | 


Formedon in deſcender of a Grant made to his Grandfather in taile g 
and makes the diſcent to N, as ſon and heir, and from N. to the Deman- 
dant as ſon and heir, | 


Bacon, Y our Father enfeoffed us in fee by Deed with Warranty, Judg. | 


ment, if the Action &c. | 8 

Linc. You ſay not that we have Aſſets by diſcent, and the Statute r& 
ſtraines the alienation of the Tenant in Taile , by which Judgement i 
&c. 

Schard, The Statute ſpeaks of him to whom the Lands were given, but 
ſithence that N. is the ſecond in the intail, you cannot ſay that hee is re- 
ſtrained by the Statute. | X 20 

Herle, You may try the Law if you will loſe your Clients Land, and l 


tell you, That the intent of ſuch as made the Statute was, that the Land 
ſo given ſhould continue in the bloud, notwithſtanding the alienation of 


none which was in the line, for ſuch cauſe was the Statute made by all the 
Councill & in ſach manner the Law was practiſed ſinee that time, & now 
we will notchange the Law uſed ever ſince that time: whereupon he plea- 
ded that Aſſets did diſcend from N. and demands Judgment as above, 5 
E.3,19. Fitzh, War. 59. 


% — — 1 
> en. co * 


LIX. The force of Warranty by Diſeiſin. 


N formedon, the Tenant pleaded x Feoffment with Warranty of the 

Granfather of the Demandant, whereas the Deed was made to his Fa- 
ther, the Demandant laid, that the Grandfather was Donor; and en. 
ered upon his Father, who was the Donee, and made a Feoffment with 
warranty preſently , and ſo the Warranty commeaced by diſſeiſin, and 
it was held a good Replication, and ſo ſee, that collatergl| warranty: which 
began by diſſeiſin, doth not bind, 46 & 3:6. Concord. 43 B. 37. and 30. 
Ed. 3. 12. A man may vouch by a Warranty begun by Diſſeiſin. and 
hee ſhall not be barred by ſuch Warranty in an Action hrought ſor the 
ſame land. | 101 4 215 1 1 21! 2! 0 bg* k 
0 ormedon 


in tail, &c. for nothing can dilcend 


4 arranty. 

Formedon of a gift made to the Father: Blaike, Your Grand. father 
by this deed which is here enfeoffed us with warranty, judgment if &c. 
Th. The Grind father at the ſame time held at the Wil of our Father, 

wit hau that, that he bad any other Eſtate, and ſo by that deed he could 


not har us &c. 
Blaike , It amounts to ſo much as that nothing paſſeth, and iſſue ta- 


ken upon it. | | 
Hil, Another thing you will not plead. 5/4ike, He was ſeiſed of the 


Free hold, ready &c. Others contrary, 17 E. 3. 41. Fitzh. warranty 2 


Concord. 43 E. 3. 7. 
If one that hath no right entreth the houſe of A. of . & enfeoffeth w th 


Warranty Barret ors and Extortioners in the Countrey, for to have main- 
tenance of them of the fame houſe by a Deed of Feoffment with War- 
ranty, by force of which the ſayd A. of B. dare not dwell in the ſame 
houſe, but goech out of the ſame honſe, this warranty beginneth by diſſei- 
ſin becauſe ſuch a Feoffment wasthe taufe that the ſaid A. of B. leſt- the 


poſſc ſſion ofthe ſame houſe, Lit. 137. b pla. 6. 


If the Father and ſon purchaſe cert ain lands and Tenements to have 
and to hold of them joyntly & c. and after the Father alieneth the whole 
to another. and bindes him and his heirs to warranty &c. and after the 
Father dyeth, this Warranty ſhall not bar the ſon of the Moyety which 
was made unto him of the (aid Lands and Tenements, becauſe, as to that 
Moyety which was made to the ſon, the Warranty began by Diſſeiſin &c. 
and herewith agree Newton and Paſton 22 H. & 5 1. and Litt.157.pla.5: 


Bu- by VV. Herle, it was apjudged, that if he ſhall recover the whole in an 


Aſſiſe brought againſt the Alienee of the Father, 13 E. 3. 


— — —— 
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LX. Warranty by Deviſe and Teſtament. 


F Tenant in taile be ſeiſed of Lands deviſable by Will accord ng to cu- 
tome Ce. and the Tenant in taile doth alien the ſame Tenementzs to his 
Brother in fee, and hath ſſue and dye:b, and aſterwards his Brother de- 
v.ſech by his Teſtament the ſame Lands to another in fee, and bindeth bim 
and his'beirs to [warrant & c. and dyeth without iſſue. It ſcemeth that 


ſhall not bar the iſſue in tail, if he will ſue his Writ of 
ei Lange hemp Warranty doth not diſcend to the iſſue in taile, 


Forme don, becaule this 
inſomuc h as the Uncle of the iſſue was not bound by force of the ſame 
warranty in his lite time, nor for that he coud not warrant the Tent ments 


ip his life time. for that the deviſe could uot take any execution or eft ct 

till after hisdeath, and for as muchss the 3 5 = 3 en 
| „ ſuch Warranty could nor diſcend from him to thei 

Ne Show an Arceſtor to bis heir, but the 


ſame that was in the Anceſtor, Lit. fel. 106. plac. 43. 


PpPpPP LXI. VV arran ty 
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LXI. Warranty by Acquietabimus „ or Will acquit. 


I* an Audita querela, it is agreed, that Warranty doth imply in it ſelf 


Recovery in value, and that be which doth covenant to ac quit, ouphe to 
acquit the party in fact, & that without the words, that heſhal render in ya. 


lue or acquit, 46 E.3.28, and 6. E,2. Fitzh. Voucher 258. the clauſe of 


warranty was this, I and my heirs, againſt all men will acquit and defend 
for ever, and it was adjudged by Berry, that it was a Warranty, but Lite: 
fol. 166. ſayth, that the word YYarrentizabimus, only makes the War: 
ranty. 


— A. — — 


LXII. Releaſe wiih Warranty. 


Man doth leaſe Tenements for life, the Remainder to H. in fee, the 
Tenant for life grants over bis eſtate to one R. in whoſe poſſeſſion an 
Anceſtor collaterallof H.releaſeth with Warranty and dyeth,the firſt Te. 
nant for life dycth, aad H.enters, and & outs him, & H. brings an Aﬀiſe, 
and the Court was of opinion that H. was not barred, becauſe that by the 


Releaſe, the eſtate of &. was not enlarged, 41 E.3.Fitzb. Warranty 15, + 


In an Aſſiſe it is agreed, that where a man releaſethto the Tenant for 


life, the Remainder over in taile, the Remainder to the right heirs of the | 


Tenant for hſe, and the Releaſe is with Warranty for him and his heim, 
and the Tenant for life grants his Eſtate over and dyeth, and he in the Re- 
mainder in taile enters, that the warranty is determined and avoided, for 
the Releaſe enures to all the Eſtates, and the warranty cannot enure but 
to him to whom it was made, and cannot enlarge his Eſtate, 44 Za: 
10. 

In an Aſſiſe of common of paſture, the Releaſe of the Anceſtor of the 
plaintiff is no barr, although it be with Warranty , for the Warranty 
doth not extend to the Common, if he were impleaded by a ſtranger of 


the Common, he ſhall not vouch by reaſon of this Warranty, nor by con 


ſequence ſhall bar him, but the Releaſe of the Plaintiff without warranty 
is good, bat if it be with warranty, and he rely upon the Warranty, it is 
no barr, 33 E. 3. Fitch. warranty 74» 


— — * * * * * — ſ— —— 


LXIII. The force of Warranty defeaſable. 


Enant in taile of Rent, makes a grant thereof with warranty and di- 
erb, if the iſſue brings a Formedon, be is barred, becauſe be aifirmesir 
dre. to 


r JOHS tek ow oc was 


Warranty. 


to be a diſcontinuance, 13 H.7.10 yet itisagreed there, that the iſſue 
may defeat it by another way, that is, by diſtreſs, for that it is not a diſ- 
continuance, 33 Ed. 3. Ir. Ferm don 65. agreeth in all, for it ſhall be the 
folly of the heir that be will bring an Action which ſuppoſeth him to be 
ont of poſſeſſion, 21 H. 2. 40. Whereto Vaviſor agreeth. 
If an lafant be diſſeiſed, and the Anceſtor collaterall doth releaſe with 
. warranty and dyeth, the iſſue at full age may enter, and defeat the War- 
ranty , but if he bring an aſſiſe he (hall be barred, for the ſame being in 
force, he ſhall be bound untill it be defeated by entry, 45 H: 6: 63: 

It is doubted whether Warranty diſcended to a woman Covert, having 
right in Remaiader upon the gift in tail made to him who made the War- 
ranty with Remainder to her, whether this ſhall bacr a Formedon in Re- 
mainder, ſee 3 H.7 9. | 

If Tenant in tarle of an Advowſon be, and a ſtranger uſurpe, Tenant 
in taile dyeth, and the Anceſtor collaterall releaſeth with Warranty and 
dieth. The opinion of all &c That this hall be a bar co the iſſue in tail, 
becauſe the grantee had the fee in the Advowſon, before the heir had pre- 
ſented or recovered by action: So if Tenant in tail bad granted the Ad- 
vowſon in fee and dycd, and the Anceſtor collaterall releaſeth with war- 

- ranty and dyeth, this ſhall be 2 bare, 15 H.7.9. adjudged acc. But there 
the Anceſtor who relea ſed, dyed before the Tenant in tail which granted 
&c. and in a Writ of error upon the judgment, the judgment was affirm» 
ed, 1 H.5 2. agrees of an uſarpation. 
3 Tenant in taile of an Advowſon in groſſe, aliens with Warranty, the 
iſſue in a Oware impedit ſhall be barred by this Warcanty with Aſſets, 43 
E.3.25, and 26. 


—— ——_ — 5 — —_— 
— — 
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LXIV. 1f Warranty ſhall barr notwithſtanding no Laches, 


Releaſe of the Father with warranty to the diſſeiſor of the Grand 
father, ſhall not hurt the Grand father, and if it diſcend to his ſon, 
it ſhall hurt him, and ſhall bar him from entry, and action of the fee 
ſimple, although there were no laches, for during the life of the Grand- 
father, the ſon could not avoid the Warranty, ſa the warranty of the el- 
deft ſon diſcended in the life of the Father, who is deceaſed, it ſhall bind 
the younger ſon, Littleton 154 plas. 11. and 12. a 
It the eldeſt ſon Tenant in tail diſcantinue with Warranty, this ſhall 
barr the middle ſon in Remainder, yet no Laches, ſor during the life of the 
elder brother, he could not bring an action, ſo if he releaſe with warranty 
to 3 diſcontinuee of his Father with Warranty, Litr/etos ſel. 161. pl. 23 
dE. 4.12. | | 


PppPpp2? Warranty 


$46 


Warranty. 


Warranty ſhall be avoided ſometimes , becauſe there was no Lache? 


in b m upon wh. m the lands Gilcend , as in cafe of an Infant within age 


at the time of the Warranty diſcended, made by the Tenant in Dower,, 
who alien in fee with warranty, Z:tr/, fel.163.plac 35. | 01 

At the Common Law, the heir ſhall be barred by Warranty of his fa- 
ther upon alienation made during tbe Coverture, yet no Laches in the 
heir, becauſe during the life of his Mother, he could not have action, ſee 
Littl fol 163. 164. 

The Uncle relesſeth to the diſcontinuee of the Father, and yeth dy. 
ring the life of the father, this ſhall bar the ion and yet no Laches, Little. 


ten 159. 


— — — 


— 


XLV. V bether Warranty ſtall make a di ſconlinuance. 


Y 


Ftwo parceners iſſues in taile by diverſe venters, be diſſeiſed, andthe 
5 releaſe;h with Warranty and dyeth without iſſue, the other may 
enter upon the whole, for this warranty is no diſcout nuance, for the one 
is not heir to the other, Lit. fol 167 pla .46. a 

Tenant for life, the Remainduer in tail, Tenant for life dyeth, one in- 
trudes, he in the Remainder in tail, releaſech wich Warranty, and it 
was held a diſcontinuar ce, 43 £.3.9. 126411. agreed by all the Juſti- 
ces, for the releaſe, counter value, entry, and Fe« ffment, and the War- 
ranty enures upon the poſſe ſſion of the fee, by which warranty, the entry 
of the iſſue is taken away. . 

If Tenant in taile of a Rent, diſſeize the Ter-Tenant, and makes a 
Feoffment in fee wih Warranty , this is no diſcontinuance, becauſe 
that the Warranty was made of the land. But Tow»/exd held, That if the 
Tenant in taile of the Rent, releaſeth to che Ter-Tenant with Warranty, 
this is a diſcontinuance, 3 H 7.12. | 

If Tenant in tail of a Rent in poſſeſſion, granteth it with Warranty, it 
is a Diſcontinuance if the Tenant attorn , 4 H.7. 27. By Brian, Ha ſſey, 
and Fairfax. | | | 

If Tenant in tail of a Seigniory levy a Fine with Warranty thereof, it it 
a diſcontinuance cleerly; but if he releaſeth with Warranty to the Ter- 
Tenant,*his no diſcontinuance, for nothing paſſeth bat his Right which, he 
had Perſer 43 C. 3. Per que ſervitia 18. It Tenant in taile in Remainder, 
_ to Tenant for life with warranty, this barrs the iſfuc with aſſes, 34 

— | 


How 


Warranty 


87 


„How Warranty ſhall be avoided and de- 

feated by ſeverall means. 

£ LXVI. tf Warrdnty ſhall be avoided. by Claime and Fu, ard 
how, | 

| | 

is Y priſit clearely, where his Entry is lawfull, there the entry 


(halt avoid a collateratl Warranty, 25 Hes. 6.63. 24 Edv. 3: 
38: and 9 A p. 15 Arceſtor releaſeth with Warranty, if the heir enter 
in the l fe of him that warranted . the warranty is taken away for ever, 
( which obſerve well) and Babington 11 H. 6: 51: ſaith, that warranty 
cannot be avoided but by entry or continuall claim, which conntervailes 
the entry where he dare not enter for fear of death, which ſhall be ex- 
preſly ſo pleaded. And by Finch 44 1 p: 35: If the entry be before the 
Warranty diſcend, this ſſiall avoid the Warranty. See the title of War- 
ranty Cr. 1 1. That where a man enfeoffs another with warranty , there 
an entry is lawfull, or by Recovery made or had by a ſtranger , by an el. 
der title, before that the Tenant hath vonched in a Precipe quod reddat, 
or before requeſt of warranty made in Aſſiſe ſhall defeat the Warranty. 
Oth-rwiſe after voucher or requeſt made. Contrary of a Releaſe made 
by him that hath a lawfull entry, there this ſhall not determine the War- 
ranty, for the poſſeſſion continueth as to this regard: And ſee more ca- 
ſes the e of warranty where they ſhall be determined, or where it ſhall 


remain, and where and how a man ſhall take advantage of z warranty, 
and when he ſhall recover. and when he ſhall have execution2 1 H:6:; 45: 

and 22 H.6:22. and by Juftice Scroeope, If the heir begin his ſuit freſhly. 
upon the alienation , living the Tenant in Dower, be ſhall Hot be rebut · 
ted by the wrrranty of the Tenant in Dower after her death, 3 Zdw.z. 

North Fitzherbert 62: but otherwiſe by H. there, J 


Whether 


84.8 


W. arranty. 
Whether Warranty ſhall be avoided by 


Recovery. 


LXVII. Warranty with condition, the Condition being broken 
the warranty is defeated. 


Y Littleton, The poſleſſton avoided, upon which the VVarranty is 
Ddiſcended, as if a ſtranger had a law ſull entry by reaſon ofthe diſſeitin, 
or by a Condition or the like, which is mean between rhe tail and the 
poſſeſſion, and warrantsthe purchaſor, there, when the poſſeſſion, up- 
which the Collaterall warranty: was made is defeated , the Collaterall 
Warranty is aiſo defeated. The ſame Law is, where it cannot diſcend, 
by reaſon that he who made it, is artainted of Felony or the like, 19 H. 
6.59. acc. ꝙ Eaw. 3. 1 1. Brooke Warranty,99 acc. Littleton fol. 169. pluc.. 
x. For when a Warranty is made unto a man upon an eſtate which he 


then bad, if the Eſtate be defeated, the Warranty is deſeated: As if the _. 


Diſcontinuee make a feoffment reſerving unto himſelf a certain Rent, and 
for default of payment a Re- entry and a Collaterall Warranty of the An- 
ceſtor is made to the Feoffee,who hath the eſtate upon condition, &c. and 
dyeth without iſſue, though this warranty diſcend upon the iſſue in tail, yet 
if after the Rent be behind, and the diſcontinuee entreth upon the Land, 
then the iſſue in tail ſhall have bis Recovery by Writ of Formedon , be- 
cauſe that the Warranty collaterall is defeated, and ſo if any ſuch collate- 
rall warranty be pleaded apainſt the iſſue in tail in an Action of Forme- 
don, be may ſhew the matter as aforeſaid, how the warranty is defea- 
ted &c. and ſo he may well maintain bis Action, & c. Liteleten fol. 168, 
plac. 5 1. 


—_ 
_ —— — — — —— . — — — 


LXVIII. The poſs ſſion avoided upon which the Warranty diſ- 


cends , the warranty it avoided. 


Y Littleton, The poſſeſſion avoided, upon which the Warranty is diſ- 
cended, as ifa ſtranger bath l:wfull entry by reaſon of the diſſeiſin, 


or upon condition or the like, which is mean between the taile and the 


poſſeſſion, and warrants the purchaſer, there, when the paſſe ion upon 
which the collaterall warranty was made, is deteated, the Collaterall War 
ranty is alſo defeated. The ſame Law is, where it cannot diſcend, by rea- 
cha: he who made it, is attainted of Felony or the | ke, 19 W 

cord. 


- 
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Warranty. 
Edv. 3. 11. Brooks Warranty 99. Concord. and Littleton fol. 168 plac, 
$1, | 
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EXIX. Warranty avoided by Repriſall of ſuch Eſtate as he gran- 
ted with Warranty, 


Ittleton, fol: 168: pla: 52. By taking back of ſuch Eſtate as he gave 

with Warranty, the Warranty is deteated, as by re-enfeoffment, or 
diſcent : As where the Father doth enfeoff with Warranty his eſdeſt 
Son upon whom it diſcends, the Warranty is extinct and determined, for 
- that it is diſcended upon him whom he ought to vouch, and he cannot 
vouch himſelf of the Fee ſimple to gain the Fee-ſimple, and he is the ſame 
perſon who ſhall vouch,and which ſhall render in value, and he cannot 
render to himſelf in value. Kirton, Where a man hath two Daughters, 
and enfeoffeth the one, and dieth, ſhe may vouch her ſelf, and her Siſter; 
for the Warranty remains for one Moyety. Otherwiſe it is where the 
Vouchee is ſole Heir, 40 Cd. 3: 13: But otherwiſe it is where he doth not 
receive or take back ſo high and large an Eſtate from his Feoffee, as he 
gave him, for then the Warranty ſhall be in ſuſpence during the Eſtate, 
and afterwards ſhall bar the Iſſue, Litt: fol: 16: pla: 53. 

In a Formedon. Norton, If a man enfeoff me with Warranty, and l 
enfeoff him with another, my firſt Warranty holdeth. Steen. If two re- 
enfeoff me with Warranty, and I re-enfeoff one of them, and he is ſued, 
he ſhall vouch me, and ſhall deraign the Warranty againſt me, and I ſhall 
have Warranty againſt the two again, It H: 4:42. 


— * 
— —— — — — —_ — —— 


LXX. Warranty by releaſe determined and ex inct. 


F Tenant in tail enfeoff his Uncle, who enfeoffeth another with War- 

ranty, if after tile Feoffee by his Deed releaſeth to his Uncle all manner 
of Warranties, or all manner of Covenants reall, or all manner of De- 
mands by ſuch releaſe the Warranty is extinct, Lirr:fol:170.pla:59.. 


_— 


— — — — 
* —— — 


LXXI: Warranty avoided by Attainder, or Outlawry, 


Win alwaies abideth at the Common Law, and the Common 
Law is, that when a man is attaint or outlawed of felony, which out- 
lawry is an Attainder in Law, that the blod between him and hs Son, 
and all others which ſhould be ſaid his Heirs, is corrupt, ſo. that nothing 


by 


by difcent can diſcend unto any that may be ſaid to be his Heir. at the 
Common Law : - But the iſſue in the tail as to the Tenements tailed, {41 

not be barred, becauſe he is inheritable by force of the Statute, and not 
by thecourſe of the Common Law: And therefore ſuch Attainder of 
bis Father, of his Anceſtor in the intail, ſhall not put him out ot his right, f 
which he ſhould have by force of the intail, Litt: fol: 169 pla:$4,55,56,& 1 
57. & 19 H. 6:19. ; | | 


_ 1 — y ] 
" . 


LIXII. Warrdanty avoided, becauſe the Law giver not meant tg 
avoid it. e 1 


FN the Printed Abridgment of Aſſiſes, fol: 38. See there in an Aſſiſe of 6 
Common, the Warranty of the Anceſtor is no bar, for it is of another 
thing which is not in Plaint, and fo the Heir cannot enter into the War- 
ranty to defeat the Warranty, and therefore it ſhall not be a har to him, 
becauſe the Law gives him no means by action, nor by entry to avoid it, 
In a ernie don ¶ ui in vita, and ſuch Actions in which a man cannot enter, 
there if the Warranty be diſcended and pleaded, chis is 4 bar for ever. 
Br. Warranty 96. C oncor 3 4 Ed: 3. Fitz: warranty 96. conc. 22 Afﬀſ:p:38: 
the caſe of Common of Paſture, Fita: war. 66. & 33 Ea:3: Fitz: Warran- 
& 74 0% 
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LXXIII. Warranty avoided by Plea. | 


1:JNAflife, the Warranty of the Uncle of the Plaintiff was pleaded, i 
whoſeHeir he ic, and the Plaintiff ſaid, he had never any ſuch Uncle, and tl 

it was good, 14 A(ſ*p:1. 
2. If an Abbot be diſſeiſed, and he releaſe tothe Diſſeiſor with War- tt 
ranty, this is no diſcontinuance to his Succeſſor, becayſe nothing paſſerh bl 
by this releaſe, but only the right which he had during the time that he re 
was Abbot, and the Warranty is expired by his Deprivation, or by bis pl 


death; Litt: fol: 1 3 6:pla: 1 2. CEP 5 

3 Nothing by diſcent is a good plea to avoid lineall Warranty, 33. E: Mm 
3. Br: Counterplea of warranty 2. | | 8 
7 3 ao eee —— th 


| | n 
I XXIV, Warranty avoided in part ſhall be avoided in 40. 


15 Treſpaſſe by all the Juſtices agreed, If a man gives Lands, theFa- 


ther, the Son, and the Heirs of the body of the Father, and the _ 
alieneth 


T7 LE. Da. nnd 74 i 


afieneth the Lands wi th warranty and dieth, the ſon may enter into the 


moiety, for the diſſei ſin to him, and bave his action for the other moic- 
ty. Aſcue, yet it is to be ſeen whether he may enter into any parcell, for 
a the warranty as to that parcell is defeated, and Warranty cannot 


and in part, and be defeated in part, by Newton and Paſton, and there- | 
— i ſeemeth to me, that by the entry in part, the whole warranty is defea- 


red,for all the Juſtices ſaid that he might enter into the moiety. 2x04 nota, 
22 H. 6. 5 t. Conc. 24 Ed. 3. 38. Br. war. 3 5. but by Littleton contra, fol. 137. 
plac 5 6 ; \ | 


* 
— 


LXXV. Warranty ſevered ſhall be loſt, 


Here there be two joint-tenants, and they make partition between 

y y them by their agreement, they both defeat their warranty, but, if 
one of them make a Feoffment of that which belongs to him, yet the o- 
ther ſhall have his warranty of the moiety, becauſe there was no default 
in him, 29 Ed.3.Fitzb,warranty 70. and by Heſſe and Choke in Præci- 
pe quod reddat. If 1 enfeoff two with warranty, and the one enfeoff a 


ranger of his part, I warrant not to the ſaid ſecond Feoffee, 11 
E4.4.5. 


— —ꝗéƷ —-¾¾ — — — 
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LXXVI. Warranty ſu pend for a time determined ſor ever. 


Man hath cauſe of warranty, and yet he cannot take advantage of 


Hit, at the time when it is needfull, as againſt an Abbot or a Biſhop 


in the time of yacany, or againſt the heir in his mothers belly, or where 
there is no other heir at the time, which might bevouched with him,now 
this warranty is defeated for ever, as it is there ſaid, 38 Cd. 3. 29. but o- 
therwiſe by Littleton fol. 18. plac. 53. Where Tenant in Tail enfeoffes a- 
nother with warranty, and taketh back the eſtate in Tail, or for life, the 
remainder over in this caſe, the warranty is not utterly aniented, but is 
put in ſuſpence during the eftate which the Uncle hath, for after the Un- 
cle is dead without iſſue &c. then he in the Reverſion, or he which is in 
the remainder ſhall bar the iſſue in the tail of his writ of Formedon by 
the collaterall warranty, but otherwiſe it is where the Uncle had as great 
eſtate in the Land of the Feoffee to whom the warranty was made, as 
the Feoffee had of bim, 


Q.qqqq 


Warran- 


* 
22 ͤ —— 
s ut £ ; ; 
* * 


4:14 XXV II Warranty recovered, and after ihe Recovery 5; _ | 
verſed,-the warranty is defeated, 1 


N Dower the Tenant voucheth the heire, and the Demandenthah 

LJ Judgement againſt the heir, and the Tenant beld peaceably, and 
the heir reverſed the Judgment by a writ of deceit, and the Demandat 
brought a new writ of Dower, the warranty is defeated by the falſity of, 
the Tenant, and by the reverſall of the Judgment in the writ of dectit, 

Tit, Scire fac. in Fitæh. 140.4 Cd. 3. 36. Br. warranty 83. * 
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LXX VIII. Warranty once executed, where it ſhall be loſt. 


TE I recover Land in value, and after I be ſued for the ſame Lands, ] 
not vouch by reaſon of the former warranty, becauſe that it was on 
execu:ed, and the ſame Law is, where I am enfeoffed of Rent with war- 
ranty, and afterwards the Land cometh in lieu of the Rent, I ſhall nd 
have warranty of the Land, for a Covenant ſhall be taken h. . 


wilby in Formedon 23. Ed. 3. Fit xh. warranty 77. | 


« — —  , 1 


L XXIX. Warranty deſcended , anothers poſſeſſion who is in ile 
Polt, if it Shall be lot, et! 


Nan Aſſiſe by A. . the Tenant faid, that the mother of the Plaintif 
Iiseg Teaser in Dower; did leaſe the Land to her villain with wartad- 
ty, whoſe heir the plaintiff is, and demanded Judgment &c. and becgule 

at he did not ſhew that the Tenant in Dower died during the Stiſia of 
the villain, ſo that the collaterall warranty might deſcend upon tbe 9 
ſeſſion of the villain, ſo that the Right was extinguiſhed in his poſſs 4 
therefore the Aſſiſe was awarded, and ſo ſee, that the {warranty w 
deſcends upon anothers poſſeſſion, who is in the Po#,as here, of the Loi 
of a villain, it lyeth not. Note, and fo by the Court, if it had hee 
ſhewed that the warranty had lyen, and the plaintiff barred Spin iP 
villain, it had been a bar now; and ſo ſee that the Lord might rebhut hy 
«warranty deſcended in the poſſeſſion of his villain, 22 A/iſe p. 3. 

Note, if a man releaſe with warranty to a baftard, and the baſtard dy 
eth without beir in the life of him that releated, the Lord entreth foreh 
cheat, and then, he that made the warranty dieth, and his heir brings an 
action againſt the Lord be ſhall not plead rbis warranty, the reaſon- 
ſtemeth to be, for that it is deſcended pgon another poſſefiion, then 2 
| on 0 f 


- 


| 
| 
[ 
, 


between ſtrungets, 5 Hew. 7.2. 


ener eee 


Warranty 


when it was made, and alſo this poſſeffion'is in the Poſt,” and not in the 


fer, Qood nota, 29 Af pl. 34. 


It is granted upon argument in a writ of error, where a man mates a 
feolfment with warranty and dieth, his youngeſt ſon or baſtard may be 
ched, but if the Mulier dieth without heir, the baſtard ſhalf not be 
vourhed; for now the warranty is determined, as here the Lord hath 
deen ſeiſed by eſcheat, and ſo ic ſeerhech, that the corichiſiori'of the in 
kericance ſhall not ſtay, but between the Mulier and the heir, and not 


| you 


. 
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2 .. Where warranty ſhall be extind, the eſtate being n 
Force. . . 451 «26097 a | 


T ſeems by Thorp, 40 Ed. 3.14. If my father enfeoff me with warren- 

ty, and dieth ſeiſed of Lands in Bortough' Engliſh, which deſeerids 
unto my younger brother, the warranty is extinct, for it deſcends onely 
upon me, otherwiſe it is, if the Father enfeoff one of his daughters and 
dieth, for there ſhe ſhall vouch her ſelf and her ſiſter, yet upon ſuch Fe- 
offnent ſhewed in the former caſe, the elder had the voucher, but in the 
argument of the Caſe it ſeemed to Thoyp, as before, 41 Ed 3.25. he had 
the Voucher for that cauſe, 43 E4.3.23.Finch, if my father enfeoff me 
with warranty and dieth , the warranty is defeated. 

Two joint-tenants enfeoft the heir of one of them, and his wife, and 
they being impleaded vouch the husband, and the heir of the other as Te- 
nants, upon this cauſe ſhewed, ſee 29 E4.3.46. 

Where there be two joint : tenants,” and they make partition by their 
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